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REPORTS  OF  CASES 


DETERMINED  IN 


The  Supreme  Court 


JULY  TERM,  1879. 


THE   SINGEE   MANUFACTURING   COMPANY,   Re- 

SP0NDENT8,   V.    W.    K.    GEAHAM  ET  AL.,   APPELLANTS. 

Bill  of  Exceptions — Judge  must  Sign. — A  statement  containing  the  tes- 
timony given  and  the  rulings  of  the  circuit  court  excepted  to  on  the  trial, 
although  certified  to  be  correct  by  the  attorneys  of  both  parties,  does 
not  become  a  bill  of  exceptions  unless  signed  by  the  judge,  and  can  not 
be  considered  as  such  on  an  appeal  to  the  supreme  court. 

FoBEiGN  Corporation — Appointment  op  Atiorneys — Corporations  not 
Named  in  Title  of  Act. — The  act  of  the  legislative  assembly  entitled, 
"An  act  to  regulate  and  tax  foreign  insurance,  banking,  express  and  ex- 
change corporations  or  associations  doing  business  in  the  state,"  cannot, 
under  section  20  of  article  4  of  the  constitution,  be  construed  to  contain 
any  provision  in  relation  to  any  foreign'  corporation  other  than  those 
expressly  specified  in  the  title  of  the  act. 

Sale,  What  does  not  Constitute — Monthly  Payments. — Where  the  owner 
of  an  article  of  personal  property,  under  an  agreement  in  writing,  deliv- 
ered the  same  to  another  person  to  be  used  by  him  at  the  stipulated  price 
or  hire  of  ten  dollars  per  month,  to  be  paid  monthly  until  the  sum  of 
sixty-five  dollars  should  be  paid,  when  the  title  to  the  same  was  to  be- 
come vested  in  the  person  paying  the  money,  the  agreement  did  not 
constitute  a  sale.  Under  such  agreement  the  title  did  not  pass  to  the 
party  receiving  the  property,  and  a  sale  of  it  by  him  to  a  bona  fide  pur- 
cl  laser  conveyed  no  title. 

Appeal  from  Linn  County.    The  facts  are  stated  in  the 
opinion. 

Weatherford  &  Blackburn,  N.  B.  Humphrey,  and  W.  0. 
Piper,  for  appellants. 

Conley  &  Heiaitt  and  Dolph,  Bronaugh,  Dolph  &  Simon, 

for  respondents. 
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18  Singer  M.  Co.  v.  Graham.  [Sup.  Ct. 


Opinion  of  the  Courfc— Kelly,  C.  J. 


By  the  Court,  Kelly,  C.  J. : 

This  action  was  brought  in  a  justice's  court  to  recover  the 
value  of  a  sewing  machine  alleged  to  be  the  property  of  the 
respondent,  and  alleged  to  be  wrongfully  detained  by  the 
appellants  and  converted  to  their  own  use.  Judgment  was 
there  rendered  in  favor  of  the  respondent,  from  which  an 
appeal  was  taken  to  the  circuit  court,  and  upon  trial  that 
court  rendered  a  judgment  also  in  favor  of  the  respondent. 
The  case  comes  here  without  any  bill  of  exceptions  signed 
by  the  judge  who  tried  the  cause.  There  is,  it  is  true,  a 
statement  of  the  case  certified  to  be  correct  by  the  attorneys 
of  the  respective  parties,  which  would  have  been  sufficient 
under  section  526,  page  211,  of  the  civil  code,  as  it  existed 
prior  to  the  amendment  of  that  section  by  the  act  approved 
October  28,  1874.  (Session^  laws  of  1874,  p.  96.)  As 
amended,  this  statement  is  not  a  part  of  the  judgment  roll, 
and  cannot  therefore  be  included  in  the  transcript  of  the 
cause  required  by  section  531  of  the  civil  code  to  be  filed  in 
this  court.  This  statement  is  not  properly  a  part  of  the 
record,  as  it  was  not  signed  by  the  judge  of  the  court  be- 
low, and  consequently  we  cannot  examine  any  of  the  alleged 
errors  specified  therein.^  We  can  only  consider  the  objec- 
tion raised  by  the  demurrer  to  the  complaint,  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  is  in  substance  as  follows :  That  the  said 
plaintiff  is  a  corporation  formed  under  the  laws  of  New 
York  and  New  Jersey,  and  doing  business  in  this  state  as  a  cor- 
poration. That  on  or  about  the  eleventh  day  of  June,  1878, 
in  the  county  clerk's  office  of  the  county  of  Multnomah,  the 
said  corporation  filed  a  power  of  attorney  appointing  one 
Willis  B.  Fry,  who  is  a  citizen  of  the  United  States,  and  a 
citizen  and  resident  of  the  state  of  Oregon,  its  legal  attor- 
ney in  fact,  etc.  That  on  or  about  the  fifteenth  day  of  July, 
1878,  said  plaintiff  was  the  owner  and  entitled  to  the  posses- 
sion of  one  Singer  sewing  machine  valued  at  sixty-five  dollars; 
that  on  said  fifteenth  day  of  July,  1878,  the  said  plaintiff  gave 
one  of  the  said  defendants,  to  wit,  Frank  Morgan,  the  posses- 
sion of  said  sewing  machine,  upon  the  terms  and  in  accordance 
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with  the  conditions  and  agreements  expressed  in  a  contract 
of  which  the  following  is  a  copy,  to  wit : 

**Harrisburg,  Oregon,  July  15,  1878. 
*'Beceived  from  the  Singer  Manufacturing  Co.,  corner 
First  and  Yamhill  streets,  Portland,  Oregon,  one  new  No. 
4  medium  sewing  machine,  No.  1,937,680,  value,  sixty-five 
dollars  (165  00)  TJ.  S.  coin,  on  hire  at  ten  dollars  ($10) 
U.  S.  coin,  per  month,  payments  to  be  made  monthly  in  ad- 
vance. I  hereby  agree  not  to  remove  the  machine  from  my 
residence,  situate  in  or  near  Harrisburg,  Linn  county,  Ore- 
gon, without  the  consent  of  the  Singer  Manufacturing 
Company.  And  I  also  agree  to  pay  the  monthly  installments 
punctually;  or,  failing  in  either  of  the  above,  I  agree  to 
relinquish  all  claims  on  the  above  machine,  and  to  return 
it,  or  cause  it  to  be  returned,  to  the  Singer  Manufacturing 
Co.,  at  my  own  expense;  and  if  I  sell,  loan,  or  otherwise 
dispose  of  the  above  machine,  I  hold  myself  liable  to  the 
full  penalty  of  the  law. 

(Signed  name  in  full.) 

'•Frank  Morgan. 

"Note, — When  $65  U.  S.  coin,  the  value  of  this  ma- 
chine, has  been  paid,  the  machine  with  this  contract  shall 
belong  to  Frank  Morgan.  For  a  valuable  consideration, 
received  from  the  Singer  Manufacturing  Co.,  I  here  by  guar- 
anty the  faithful  performance  of  the  within  contract  made 
this  day  by . 

•'  Dated  this  15th  day  of  July,  1878. 

.  **  Jno.  a.  Brown,  Agent." 

That  said  Morgan  paid  the  company  in  all  twenty-five  dol- 
lars; that  he  has  failed  to  perform  the  conditions  of  his  eon- 
tract;  that  said  Frank  Morgan,  on  or  about  the  second  day  of 
January,  1879,  for  the  purpose  and  with  the  intent  to  defraud 
this  plaintiff,  gave  the  possession  of  said  machine  to  the  said 
defendants,  W.  B.  Graham  and  Bichard  Graham,  and  that 
said  defendants,  W.  B.  Graham  and  Bichard  Graham,  well 
knew  the  conditions  of  said  contract  with  the  defendant 
Frank  Morgan,  and  that  they  took  the  same  for  the  purpose 
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of  defrauding  this  plaintiff.  That  the  said  defendants  have 
wrongfully  and  willfully  converted  said  property  to  their  own 
use,  to  the  damage  of  this  plain  tiff  in  the  sum  of  sixty-five  dol- 
lars.    That  on  or  about  the day  of  January,  1879,  the 

plaintiff  demanded  of  said  defendants  that  they  return  to  him 
the  possession  of  said  sewing  machine,  but  fchey  refused,  and 
still  refuse,  to  give  up  the  possession  of  said  property. 

Wherefore  plaintiff  demands  judgment,  etc. 

To  this  complaint  the  respondent  demurred,  upon  the 
following  grounds : 

1.  The  court  has  no  jurisdiction  of  the  persons  of  these 
defendants,  or  the  subject  matter  of  the  action. 

2.  The  plaintiff  has  no  legal  capacity  to  sue. 

3.  There  is  a  defect  of  parties  defendant. 

4.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendants. 

5.  The  contract  set  forth  in  the  complaint  is  contrary  to 
the  policy  of  the  law,  and  void  as  to  these  defendants. 

The  first  and  third  causes  of  demurrer  do  not  require  any 
consideration.  There  is  nothing  in  them.  Under  the  sec- 
ond ground  specified  in  the  demurrer,  it  is  claimed  by  the 
appellant  that  the  respondent  had  no  legal  capacity  to  main- 
tain this  action,  because  it  is  a  foreign  corporation,  and 
therefore  could  not  lawfully  transact  any  business  in  this 
state  until  it  had  executed  a  power  of  attorney  and  caused 
the  same  to  be  recorded,  as  required  by  sections  seven  and 
eight  of  chapter  twenty-four  of  the  miscellaneous  hiws  of 
Oregon,  page  617. 

On  the  part  of  the  respondent,  it  is  claimed  that  the  pro- 
visions of  those  sections  do  not  apply  to  the  Singer  manu- 
facturing company,  because  it  is  neither  an  insurance,  bank- 
ing, nor  express  and  exchange  corporation  or  association. 
Section  twenty  of  article  four  of  the  constitution  declares 
that,  '^  Every  act  shall  embrace  but  one  subject  and  mat- 
ters properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title.  But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  ex- 
pressed in  the  title."    On  October  21,  1864,  the  legislative 
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assembly  passed  an  act  containing  the  two  sections  before 
referred  to,  entitled,  '*  An  act  to  regulate  and  tax  foreign 
insurance,  banking,  express,  and  exchange  corporations  or 
associations  doing  business  in  the  state.''  As  was  stated  by 
this  court  in  Simpson  v.  Bailey^  3  Or.  515,  the  constitutional 
provision  above  quoted  was  evidently  "to  prevent  matters 
wholly  foreign  and  disconnected  from  the  subject  expressed 
in  the  title  from  being  inserted  in  the  body  of  the  act." 
In  the  ordinaiy  course  of  legislation,  it  is  impossible  for 
every  member  of  the  legislative  body  to  have  the  same  in- 
formation, or  the  same  means  of  knowing  what  is  contained 
in  the  bill,  as  the  member  who  frames  or  the  committee  that 
considers  it,  and  they  have  a  right,  therefore,  to  rely  on  the 
supposition  that  there  is  nothing  contained  in  the  body  of 
the  bill  except  what  is  expressed  in  the  title,  or  such  mat- 
ters as  are  properly  connected  therewith.  It  was  intended 
by  the  framers  of  the  constitution  to  be  a  proper  restraint 
upon  inconsiderate  or  unsuitable  legislation,  that  this  pro- 
vision was  inserted  in  that  instrument;  and  it  should  not 
be  frittered  away  or  disregarded  either  by  the  legislative  or 
the  judicial  department  of  the  government.  And  inasmuch 
as  the  title  of  the  act  referred  to  purports  to  regulate  and 
tax  **  foreign  insurance,  banking,  express,  and  excJiange  cor- 
porations or  associations,"  the  provisions  of  sections  seven 
and  eight  of  chapter  twenty-fourth  of  the  miscellaneous 
laws,  p.  617,  should  be  restricted  to  them  alone,  and  should 
not  be  construed  so  as  to  include  foreign  corporations  en- 
gaged in  other  enterprises  within  this  state.  The  same 
construction  was  placed  upon  those  sections  by  the  United 
States  circuit  court  for  the  district  of  Oregon  in  a  well  con- 
sidered case.  {Oregon  and  Washington  Trust  Investment  Co, 
V.  Bathhurn,  5  Sawyer.) 

As  it  does  not  appear  from  the  pleadings  in  this  case  that 
the  respondent  was  a  foreign  corporation  doing  business 
within  the  state  as  an  insurance,  banking,  express,  or  exchange 
corporation  or  association,  it  does  not  come  within  the  pur- 
view of  the  decision  of  this  court  in  the  case  of  The  Bank 
of  Bntish  Columbia  v.  Page,  6  Or.  431,  and  we  hold  that  it 
had  a  right  to  briog  and  maintain  this  action.    It  is  also 
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contended  on  the  part  of  the  appellant  that  there  was  a 
sale  and  delivery  of  the  sewing  machine  to  the  defendant, 
Morgan,  and  that  the  title  to  it  became  vested  in  him,  and 
he  had  a  right  to  sell  it  to  them  discharged  from  any  lien 
for  the  balance  of  the  purchase-money  due  to  respondent, 
and  that  it  is  against  public  policy  for  the  vendor  of  a  chat- 
tel to  retain  a  secret  lien  for  the  purchase  price  of  it.  In 
this  case  we  must  take  the  contract  to  be  as  it  is  set  forth 
in  the  complaint.  The  demurrer  admits  it  to  be  correct 
and  true. 

By  the  terms  of  the  agreement,  the  sewing  machine  was 
to  continue  to  be  the  property  of  the  respondent,  and  was 
merely  hired  to  Morgan  for  ten  dollars  per  month,  payable 
monthly^  with  the  right  of  respondent  to. have  it  returned  in 
case  of  a  failure  to  pay  the  monthly  installments  as  they 
became  due.  It  was  further  agreed  that  whenever  the 
sum  of  sixty-five  dollars  should  be  paid  in  this  way,  the 
machine  should  then  become  the  property  of  Morgan. 
There  is  no  doubt  it  was  the  intention  of  both  parties  to  the 
contract  that  the  title  to  the  sewing  machine  was  to  remain 
in  the  respondent  until  sixty-five  dollars  should  be  paid, 
and  then,  and  not  before,  it  was  to  become  the  property  of 
Morgan,  It  was  only  a  conditional  sale,  accompanied  by 
the  possession,  which  Morgan  was  permitted  to  retain  until 
the  condition  was  broken.  Under  these  circumstances,  he 
had  no  right  to  sell  the  property,  and  the  appellants,  al- 
though bona  fide  purchasers,  acquired  no  better  title  than 
Morgan  had.  This  is  too  well  settled  now  to  admit  of  any 
doubt.  {Ballard  v.  Bargett,  40  N.  T.  314;  79  Penn.  Stats. 
488;  98  Mass.  149;  Kolder  v.  Hayes,  41  Cal.  455;  Benjamin 
on  Sales,  sec.  320,  and  note  d.)  The  complaint  contains  a 
sufficient  allegation  that  the  respondent  demanded  the  re- 
turn of  the  property  by  appellants,  and  that  they  refused 
to  return  it,  but  converted  it  to  their  own  use. 

The  judgment  of  the  court  below  is  affirmed. 
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CHARLES  W.  LOVE,  Appellant,  v.  MART  A.  J.  LOVE, 

Respondent.  i,^  ^ 

Donation  Act— Final  Proof — Dower. — The  widow  of  a  donee  holding 
under  the  fourth  section  of  the  donation  act,  when  such  donee  dies  be- 
fore final  proof  is  made,  is  entitled  to  dower  in  her  husband's  half  of  the 
claim. 

Idsm — Husband's  Estate,  How  Descends. — When  such  donee  dies  after 
four  years'  residence  and  cultivation,  but  before  final  proof  is  made,  his 
widow  is  entitled  to  an  equal  portion  with  the  children  or  heirs  of  the 
deceased,  in  fee,  and  to  dower  in  the  remaining  portion  which  descends 
to  the  children  or  heirs. 

Appeal  from  Lane  County.  The  facts  are  stated  in  the 
opinion. 

W.  G.  Piper  and  John  Kdsay^  for  appellant: 

A  party  can  not  be  the  owner  in  fee  of  land,  and  at  the 
same  time  have  dower  in  it.  The  dower  will  be  merged  in 
the  fee.  (2  Blackstone's  Commentaries,  130.)  ''Dower  is 
for  the  sustenance  of  the  wife  and  the  nurture  and  educa- 
tion of  the  children."  (1  Wash,  on  Eeal  Prop.  170.)  One 
half  of  the  donation  is  given  to  the  widow  in  her  own  right; 
the  other  one  half  is  disposed  of  by  this  act  without  dower 
attaching,  especially  when  the  husband  dies  before  patent 
issues,  and  before  final  proof.  Dower  cannot  attach  to  a 
donation  claim  until  all  the  conditions  have  been  complied 
with.  (1  Deady,  113;  5  Or.  202.)  Dower  is  a  continuance 
of  the  husband's  interest  and  estate.  (1  Wash,  on  Beal 
Prop.  179;  5  Or.  204;  1  Sawyer,  253;  Id.  273;  4  Or.  156.) 
Where  a  donation  claimant  dies  before  patent  issues,  and 
before  final  proof,  the  land  does  not  descend  to  his  heirs 
as  such,  but  to  the  person  designated  in  the  act.  (1  Deady, 
358;  13  Wall.  428.)  Besidence,  cultivation,  and  final  proof 
are  absolutely  necessary  conditions  to  be  complied  with  be- 
fore a  donation  claim  ceases  to  be  an  estate  upon  condition. 
If  such  be  the  law,  then  dower  does  not  attach.  (1  Deady, 
113.) 

Section  4  of  the  donation  law  reads  as  follows:  ''And  if 
either  shall  have  died  before  patent  issues  (speaking  of  hus- 
band and  wife),  the  sui'vivor  and  children  or  heirs  of  the 
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deceased  shall  be  entitled  to  the  share  or  interest  of  the  de- 
ceased in  equal  portions."  If  they  take  an  equal  portion 
and  not  by  descent  from  the  deceased,  but  by  purchase  as 
the  donees  from  the  United  States,  then  the  widow  or  re- 
spondent in  this  case  can  take  no  dower,  as  that  makes  an 
inequality.  (1  Deady,  382.)  In  2  of  Oregon,  32  and  33, 
the  court  held  that  dower  did  not  attach  to  a  donation  claim 
until  the  conditions  of  the  act  had  been  complied  with. 
Final  proof  is  a  condition.  Dower  will  not  attach  to  an 
equity.     (2  Or.  34.) 

In  this  case  there  can  not  be  dower  and  fee  in  the  respond- 
ent. Dower  merges  in  fee.  **A  merger  takes  place  when 
there  is  a  union  of  the  freehold  or  fee  and  the  term  in  one 
person  in  the  same  right  and  at  the  same  time.  The  greater 
estate  merges  and  drowns  the  less,  and  other  terms  become 
extinct  because  they  are  inconsistent,  and  it  would  be  ab- 
surd to  allow  a  person  to  have  two  distinct  estates  imme- 
diately expectant  on  each  other."  (4  Kent  Com.  99).  "As  a 
general  principle,  dower  is  liable  to  be  defeated  by  every 
subsisting  claim  or  incumbrance  in  law  or  equity  existing 
before  the  inception  of  the  title."  (4  Kent,  51,  52;  16  111. 
122;  Lambert  on  Dower  23;  15  Johns.  458.)  Where  a 
greater  and  less  estate  coincide  and  melt  in  one  and  the 
same  person  without  any  intermediate  estate,  the  less  is 
merged,  that  is,  sunk.  Hence  we  say  that  dower  and  an 
estate  in  fee  cannot  descend  and  vest  in  the  respondent  at 
the  same  time.  That  dower  is  merged  and  no  longer  exists 
is  clear.  (2  Black  Com.  177;  1  Johns.  Ch.  417;  3  Mass. 
172;  10  Vt.  293;  8  Watts  Penn.  146.) 

The  respondent  does  not  ask  for  dower  in  her  answer,  and 
the  court  erred  in  granting  such  dower,  there  being  no  al- 
legation to  that  effect.  Title  cannot  be  inferred;  it  must  be 
alleged  and  proved  from  the  pleadings.  (Code,  chap.  5, 
sec.  420,  and  sec.  5,  subd.  3;  4  Or.  30.) 

Tliompson  dh  Bean,  for  respondent: 

The  settlement,  residence  upon,  and  cultivation  of  said 
premises  by  said  Hugh  Love  and  respondent  as  required  by 
the  donation  law,  and  the  death  of  Hugh  Love  after  the 
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compliance  with  the  provisions  of  said  law,  and  before  pa- 
tent o^  a  certificate  for  a  patent  issued,  is  admitted  by  the 
pleadings  and  stipulations  of  this  cause;  therefore,  respond- 
ent, the  surviving  widow  of  said  Hugh  Love,  is  entitled  to 
a  child's  portion,  or  to  share  equally  with  the  children  or 
heirs  of  said  deceased,  in  his  half  of  said  donation  claim. 
(Donation  act,  sec.  4;  Dolph  v.  Barney y  5  Or.  204;  Lamb  v. 
Stan\  1  Deady,  357).  The  widow  of  every  deceased  per- 
son should  be  entitled  to  dower,  or  the  use  during  her 
natural  life,  of  one  third  part  of  all  lands  whereof  her  hus- 
band was  seised  of  an  estate  of  inheritance,  at  any  time 
during  marriage,  unless  she  is  lawfully  barred  thereof. 
(Misc.  Laws,  chap.  17,  sec.  1.)  A  settler,  under  the  dona- 
tion law,  is  seised  of  an  estate  of  inheritance;  therefore  his 
widow  is  entitled  to  dower.  (Civ.  Code,  sec,  329,  p.  178; 
Chapman  v.  School  Dist.  No.  1,  1  Deady,  113;  Adams  y. 
Bur7ce,  3  Saw.  416;  Lamb  v.  Davenport,  1  Saw.  632;  Dolph 
V.  Barney,  5  Or.  201;  McKay  v.  Freeman,  6  Or.  456.) 

This  court  has  decided  that  if  a  donation  claimant,  under 
the  fourth  section  of  the  "donation law," complies  with  the 
conditions  of  the  act  so  as  to  entitle  him  to  a  patent,  and 
then  dies  before  the  issue  of  donation  certificate  or  patent, 
his  widow  is  entitled  to  dower  in  the  tract.  (McKay  v.  Free- 
man,  6  Or.  449.)  The  effect  of  a  judgment  or  decree  in 
partition  is  to  be  determined  by  the  statute  and  met  by  the 
common  law.  (Bybee  v.  Summers,  4  Or.  356;  Morenhout  v. 
Hlguera,  32  Cal.  289;  Kester  v.  Stark  el  ah,  19  111.  328;  1 
Washburne  on  Beal  Property,  680;  WoJLerman  v,  Lawrance, 
19  Cal.  210.) 

The  court,  in  a  suit  for  partition,  must  determine  the 
rights  of  the  parties,  plaintiff  as  well  as  defendant,  from  the 
facts  presented,  and  make  a  decree  accordingly.  (Civ. 
Code,  chap.  5,  sees.  425,  426;  Freeman  on  Judgment,  sec. 
304.)  It  is  not  essential  that  respondent's  title  be  distinctly 
averred.  It  is  sufficient  if  it  may  be  fairly  inferred  from  the 
facts  stated.  ( Webber  v.  Gage,  39  N.  H.  182;  Stoty's  Equity 
Pleadings,  sec.  730;  Greeny.  Palmer,  15  Cal.  414;  De  TJprey 
V.  De  Uprey,  27  Cal.  335.) 

A  prayer  for  general  relief  is  sufficient,  and  will  entitle 
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the  respondent  in  this  action  on  the  final  hearing  to  such  a 
decree  as  her  case  may.  warrant.  (Story  Equity  PI.  ^ec.  40; 
Humphrey  v.  Fo8tei\  13  Gratt.  Va.  653;  McGloiJdin  el  aL  v. 
Hemerij  et  ah,  44  Mo.  350;  Rollins  w.  Forbes  and  wifey  10  Cal. 
299;  IVilkim  v.  Wilkim,  1  Johnson  Ch.  110.) 

By  the  Court,  Boise,  J. : 

It  appears  from  the  admitted  facfcs  in  this  case  that  the 
respondent  was  the  wife  of  Hugh  Love,  who  with  her,  in 
1852,  took  a  land  claim  in  Lane  county,  in  this  state;  that 
they  resided  on  and  cultivated  the  same  until  the  death  of 
Hugh  Love,  in  1861;  that  at  the  time  of  the  death  of  Hugh 
Love,  final  proof  had  not  been  made  so  as  to  entitle  said 
Hugh  Love  and  wife  to  a  patent  from  the  government,  al- 
though at  that  time  the  residence  and  cultivation  required 
by  section  4  of  the  act  of  the  twenty-seventh  of  Septem- 
ber, 1856  (called  the  donation  law),  had  been  completed. 
Afterwards  Mary  Love,  the  respondent,  made  the  necessary 
proof,  and  in  1866  the  patent  was  duly  issued.  At  the  time 
of  his  death  Hugh  Love  left  surviving  him  two  children  and 
his  widow,  Mary  Love.  Afterwards  Mary  Love  purchased 
the  interest  of  one  of  the  children,  Hannah  Browning,  and 
received  a  deed  for  her  interest  in  said  south  half  of  said 
donation  land  claim,  which  south  half  was  set  off  to  the 
heirs  of  said  Hugh  Love. 

This  being  a  suit  for  a  partition  of  this  land,  it  is  incum- 
bent on  the  court  first  to  determine  who  are  the  owners 
thereof.  (Statutes,  p.  199,  sec.  425.)  The  first  question  to 
be  determined  is:  Who,  under  the  facts  as  set  forth,  are 
the  owners  of  said  south  half  ?  Section  4  of  the  donation 
law  provides  that  *^  in  all  cases  where  married  persons  set- 
tling under  the  provisions  of  said  section  have  complied 
with  the  provisions  of  the  act  so  as  to  entitle  them  to  the 
grant,  and  either  shall  have  died  before  patent  issues,  the 
survivor  and  children  or  heirs  of  the  deceased  shall  be  en- 
titled to  the  share  or  interest  of  the  deceased  in  equal  pro- 
portions, except  in  case  of  a  will.  Hugh  Love  and  wife,  at 
the  time  of  his  death,  had  completed  the  four  years'  residence 
required  by  the  act.     But  in  order  to  entitle  them  to  a 
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patent  it  was  necessary,  as  provided  in  section  6  of  said  act, 
that  they  should  make  proof  of  the  fact  of  four  years'  resi- 
dence and  cultivation  required  by  said  act.  This  not  being 
done,  they  were  not  entitled  to  a  patent.  Afterwards  the 
widow  made  the  proof  and  became  entitled  to  one  half  of 
the  claim,  and  of  one  third  of  the  other  half,  as  no  patent 
had  issued  or  could  issue  until  the  proof  was  made.  We 
think  the  rule  is  that  the  land,  on  the  death  of  a  settler  be- 
fore  he  is  entitled  to  a  patent,  by  reason  of  not  having  fully 
performed  the  residence  and  cultivation  and  made  the 
proofs,  descends  to  the  widow  and  children,  as  heirs,  in 
equal  proportions.  For  a  patent  will  not  relate  back  so  as 
to  bar  the  right  of  the  widow  to  hold  as  survivor,  any  further 
than  to  the  time  when  the  patentees  had  performed  all  the 
conditions  precedent,  so  as  to  entitle  them  to  it,  which  con- 
ditions required  proof  of  the  facts  of  residence  and  cultiva- 
tion in  addition  to  the  residence  and  cultivation  themselves. 
The  amendment  to  the  land  law  of  July  17,  1854,  which 
repealed  the  proviso  of  said  fourth  section  "that  all  future 
contracts  by  any  person  or  persons  entitled  to  the  benefit 
of  this  act  for  the  sale  of  the  land  to  which  he  or  she  may 
be  entitled  under  this  act,  before  he  or  they  have  received 
a  patent  therefor,  shall  be  void,"  we  think  so  far  modified 
the  rights  of  parties  holding  under  said  section  as  to  subject 
the  land  to  the  local  laws  of  the  territory,  and  cause  them  to 
descend  under  such  laws  where  the  parties  had  in  all  re- 
spects complied  with  the  law  so  as  to  entitle  them  to  a 
patent.  That  is,  that  a  patent  when  issued  relates  back  to 
the  time  when  it  should  have  issued;  that  is,  to  the  time 
when  full  and  satisfactory  proof  had  been  made;  and  that 
from  that  time  the  land  would  descend  as  provided  by  our 
statute  of  descent.  In  Dolph  v.  Barney ,  recently  decided  in 
the  United  States  supreme  court,  it  is  held  that  the  amend- 
ment of  July  17,  1854,  has  modified  the  donation  law  in  this 
behalf.  In  the  case  before  us  the  final  proof  was  not  made 
until  after  the  death  of  Hugh  Love.  Mary  Love  took  by 
survivorship  one  third  of  said  south  half  of  said  land.  Then 
having  purchased  one  third  from  Mrs.  Browning,  she  would 
own  the  fee  in  two  thirds  of  the  land,  and  her  right  of 
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dower  in  that  third  would  be  merged  as  well  as  in  the  third 
coming  by  survivorship. 

The  only  remaining  question  is  whether  Mary  Love  is  en- 
titled to  dower  in  the  remaining  one  third  of  the  land 
claimed  by  the  appellant,  Charles  Love.  This  must  be  de- 
termined by  the  construction  of  the  statute.  Page  584, 
section  1,  provides,  "That  the  widow  of  every  deceased 
person  shall  be  entitled  to  dower,  or  the  use  during  her  nat- 
ural life  of  one  third  part  of  all  the  lauds  whereof  her  hus- 
band was  seised  of  an  estate  of  inheritance  at  any  time 
during  the  marriage,  unless  she  is  lawfully  barred  thereof." 
It  has  been  held  by  this  court,  in  the  case  of  Dolph  v.  Bar- 
nei/y  that  a  grant  to  a  settler  under  the  donation  act  is  a 
grant  in  prcesenti  of  an  estate  in  fee,  and  this  holding  was 
affirmed  in  the  same  case  by  the  supreme  court  of  the 
United  States.  So  the  question  is  settled  that  one  holding 
under  the  donation  law  became,  from  the  time  of  filing  his 
notification  in  the  land  office,  seised  of  an  estate  of  inherit- 
ance, which  is  an  estate  to  which  dower  attaches,  under  the 
provisions  of  the  statute.  That  this  estate  was  subject  to 
be  defeated  by  the  failure  of  the  settler  to  comply  with  the 
conditions  of  the  grant,  did  not  prevent  the  right  of  dower 
from  attaching  to  it,  for  until  such  failure,  it  was  subject  to 
be  possessed  and  enjoyed  in  the  same  manner  as  though 
there  were  no  conditions  to  be  performed.  It  has  been  de- 
cided in  this  court  {McKay  v.  Deeman,  6  Or.  449)  that 
where  a  donation  claimant,  under  the  fourth  section  of  the 
act,  died  before  making  final  proof,  but  after  four  years' 
residence  and  cultivation,  his  widow  was  entitled  to  dower 
in  his  half  of  the  claim,  and  the  decision  in  that  case  is  de- 
cisive of  this,  as  fur  as  the  question  of  dower  is  concerned. 

The  questions  above  discussed  embrace  all  the  points 
necessar}*  to  be  considered  in  this  case,  and  the  decree  of 
the  circuit  court  will  be  affirmed  with  costs. 


-v^  % 


July,  1879.]    Hallook  v.  City  of  Portland.  '  29 

Opinion  of  the  Court — Prim,  J. 


8     29 

12    1S6 

12    815 

19     71 

19    186 

6»  «48 

7*312 

23*816 

25*  142 

8     2C 

1 

24      701 

32*1034| 

A.  B.  HALLOCK,  Kespondent,  v.  THE  CITY  OF  POET- 

LAND,  Appellant. 

Findings  on  Trial  by  the  Court,  how  Keoarded. — "N^Tien  a  case  is  tried 
before  the  court  without  the  intervention  of  a  jury,  the  findings  of  the 
court  upon  the  facts  shall  be  deemed  as  a  verdict,  and  may  be  set  aside 
in  the  same  manner  and  for  the  same  reasons,  as  far  as  applicable,  and  a 
new  trial  granted.  .  >  -^  'gg' 

L>KM — New  Trial,  When  a  Matter  op  Discretion. — The  refusal  t6  grant  W  2aBl 

a  new  trial  on  the  ground  that  the  evidence  was  insufficient  to  justify  \{^>j     80 

the  finding  of  fact,  is  a  matter  resting  in  the  sound  discretion  of  the 
court  below,  and  cannot  be  reviewed  on  appeal.  The  findings  of  fact  by 
the  court  below  must  be  accepted  as  correct  until  set  aside  in  that 
court. 

Appeal  from  Multnomah  County.     The  facts  are  stated  in 
the  opinion. 

J,  C.  Mcyt^eland,  City  Attorney,  for  appellant. 
Heed  and  Bingham,  for  respondent. 

By  the  Court,  Prim,  J. : 

This  action  was  brought  by  respondent  to  recover  back 
money  alleged  to  have  been  paid  under  a  mist,ake,  believing 
at  the  time  that  he  was  indebted  to  the  appellant  by  reason 
of  a  judgment  of  the  circuit  court  of  the  state  of  Oregon  for  . 
the  county  of  Multnomah,  bearing  date  of  October  14,  1874, 
claiming  now  that  said  judgment  had  been  satisfied  and 
paid  by  sale  of  respondent's  property  on  execution.  The 
answer  denies  that  there  was  any  mistake,  or  that  the  judg- 
ment was  ever  satisfied.  And  for  further  defense  alleges 
that  the  said  judgment,  including  interest,  amounted  to  one 
hundred  and  thirteen  dollars  and  sixty-five  cents,  and  the 
execution  referred  to  in  the  complaint  was  in  a  suit  wherein 
Ladd  &  Tilton  were  plaintiffs,  A.  B,  Hallock  defendant,  and 
the  Bank  ofx  British  Columbia  and  the  city  of  Portland  were 
joined  as  subsequent  lien-holders  on  said  Hallock's  prop- 
erty; that  said  execution  was  returned  satisfied  by  the  sher- 
iff, but  in  truth  and  fact  there  was  not  enough  money  col- 
lected thereon  to  pay  all  of  said  liens,  and  that  the  return 
of  the  execution  satisfied  was  a  mistake.  The  replication 
alleges  that  sufficient  money  was  realized  out  of  the  sale  of 
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said  property  of  the  respondent  by  the  sheriff  to  satisfy  said 
judgment  in  full. 

This  case  having  been  tried  by  the  court  without  the  in- 
tervention of  a  jury,  the  court  thereupon  made  the  following 
findings  of  fact  and  law : 

On  looking  into  the  bill  of  exceptions  we  find  that  the 
only  exception  taken  and  the  only  error  alleged,  was  the  re- 
fusal of  the  court  below  to  grant  a  new  trial.  When  the 
trial  of  a  case  is  had  before  the  court  without  the  interven- 
tion of  a  jury,  ''  the  findings  of  the  court  upon  the  facts 
shall  be  deemed  as  a  verdict,  and  may  be  set  aside  in  the 
same  manner  and  for  the  same  reasons  as  far  as  applicable, 
and  a  new  trial  granted."     (Civ.  Code,  149,  sec,  217.) 

A*s  the  motion  for  a  new  trial  was  based  wholly  upon  the  in- 
sufficiency of  the  evidence  to  justify  the  finding  of  fact,  the 
granting  of  the  motion  was  a  matter  resting  wholly  in  the 
discretion  of  the  court  below  and  can  not  be  reviewed  on 
appeal.  (State  of  Oregon  v.  Wilson,  6  Or.  428;  State  y.  Fifz- 
hugh,  2  Or.  227;  Billiards  on  New  Trials,  7.) 

The  evidence  submitted  on  the  trial  is  substantially  re- 
ported in  the  bill  of  exceptions,  but  this  court  can  not  look 
into  it  in  order  to  ascertain  what  the  facts  are.  The  finding 
of  the  court  below  is  conclusive  upon  that  matter  here.  It 
appears  from  the  evidence  as  found  by  the  court  that  the 
execution  referred  to  in  the  pleadings  was  returned  by  the 
sheriff  '^satisfied  in  full."  But  it  is  claimed  that  there  was 
evidence  tending  to  show  that  the  return  of  the  sheriff  was 
incorrect;  but  that  matter  can  not  be  looked  into  here,  as 
this  court  must  accept  the  finding  of  the  court  below  as  cor- 
rect on  the  issues  of  fact. 

The  judgment  of  the  circuit  court  is  affirmed. 


THE   STATE    OF    OREGON,    Respondent,  v.   AZELL 

ODELL,  Appellant. 

Crime— Accomplice,  Testimony  of. — In  a  criminal  case  the  testimony  of 
an  accomplice  is  not  alone  sufficient  to  warrant  a  conviction.  * 

Idem — Corroborating  Testimony. — Proof  that  the  prisoner  was  in  the 
same  town  about  the  time  of  the  alleged  commission  of  the  crime  is 
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not  alone  sufficient  to  corroborate  the  testimony  of  an  accomplice  ahd 
warrant  a  conviction,  and  it  is  the  duty  of  the  court  to  so  instruct  the 
jury  when  asked  to  do  so  by  the  defendant. 

Appeal  from  Yamhill  county. 

The  appellant  was  jointly  indicted  with  one  Moran  for  the 
crime  of  larceny  in  a  store.  Moran  not  being  in  custody, 
the  appellant  was  tried  separately.  Upon  the  trial  tlie  dis- 
trict attorney  called  only  three  witnesses  on  behalf  of  the 
state:  William  George,  L.  C.  Forest,  and  James  Fowler, 
and  no  testimony  was  introduced  on  the  part  of  the  defend- 
ant except  as  to  the  general  reputation  of  the  witness, 
George,  for  the  purposes  of  impeachment. 

William  George  testified,  in  substance,  that  abouf  the 
time  charged  in  the  indictment,  he  (witness)  and  defend- 
ants Odell  and  Moran,  were  together  in  Fowler's  saloon; 
and  that  the  defendant  Odell  went  out  and  directly  returned 
and  informed  witness  and  Moran  that  he  (Odell)  had  un- 
locked the  store-room  named  in  the  indictment,  and  wanted 
them  to  go  with  him;  that  they  went  with  him  and  found 
the  store-room  unlocked,  and  that  Moran  went  in  and  carried 
out  the  property  named  in  the  indictment,  while  defendant 
Odell  and  witness  watched  on  the  outside  to  see  if  anyone  was 
watching  them :  in  other  words,  witness  and  defendant  Odell 
"  stood  guard,"  one  on  either  side  of  the  house,  while  Moran 
carried  out  the  property:  that  he  (witness)  furnished  Moran 
matches  to  light  the  store-room,  and  when  the  property  was 
brought  out  they  all  put  it  in  the  wagon  and  carried  it  away, 
all  going  away  together.  The  witness,  George,  swore  to 
every  material  fact  charged  in  the  indictment,  and  that  he 
was  present  aiding  and  abetting  in  the  commission  of  the 
offense.  L.  C.  Forest  testified  that  he  was  a  member  of  the 
firm  of  Hendrix  and  Forest,  mentioned  in  the  indictment; 
that  said  Hendrix  and  Forest  were  the  owners  of  the  prop- 
erty charged  to  have  been  stolen,  and  that  near  the  time 
named  in  the  indictment  he  had  missed  from  their  store- 
room a  sack  of  flour,  but  nothing  else,  James  Fowler  tes- 
tified that  about  the  night  named  by  witness,  George,  the 
defendants,  Odell  and  Moran,  and  the  witness,  George,  were 
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together  in  his  saloon  and  were  drinking  freely;  that  they 
went  away  about  ten  o'clock,  when  he  closed  his  saloon. 

After  tlie  testimony  was  closed,  the  defendant's  counsel 
submitted  and  asked  the  court  to  give  the  jury  the  following 
instructions,  which  were  refused : 

1.  That  a  conviction  of  the  defendant,  Odell,  can  not  be 
had  upon  the  evidence  of  the  accomplice,  George,  unless 
he  be  corroborated  by  other  evidence  tending  to  show  the 
connection  of  defendant,  Odell,  with  the  commission  of  the 
crime  charged  in  the  indictment,  and  the  corroboration  is 
not  sufficient  if  it  merely  show  the  commission  of  the  offense 
or  the  circumstances  of  the  commission. 

2.  The  fact  of  the  presence  of  the  defendant,  Odell,  in 
the  ^ame  town  at  the  time  of  the  commission  of  the  offense, 
or  immediately  before  or  afterward,  is  not  sufficient  ^evi- 
dence to  connect  the  defendant,  Odell,  with  the  commission 
of  the  crime  charged  in  the  indictment. 

3.  The  fact  that  the  injured  persons  (Forest  and  Hen- 
drix)  missed  from  their  store-room  about  the  time  charged 
in  the  indictment,  a  part  of  the  property  charged  in  the  in- 
dictment to  have  been  stolen,  is  not  alone  sufficient  evidence 
of  the  commission  of  the  crime  of  larceny,  or  any  crime, 
and  is  not  any  evidence  to  connect  the  defendant  with  the 
commission  of  the  crime  charged  in  this  indictment. 

The  defendant  was  found  guilty  as  charged,  and  from  the 
judgment  of  conviction  this  appeal  is  taken. 

McCain  &  Fenion,  for  appellant. 

J.  J,  Whitney,  District  Attorney^  and  E,  C,  Bradshaw,  for 
the  state. 

By  the  Court,  Boise,  J. : 

All  the  evidence  in  this  case  is  set  out  in  the  bill  of  ex- 
ceptions, and  we  think  it  appears  from  the  testimony  of  the 
witness,  William  George,  that  he  was  an  accomplice  with 
Moran  and  Odell  in  the  commission  of  the  alleged  crime. 
He  says:  '* Moran  went  in  and  carried  out  the  property 
named  in  the  indictment,  while  he  (the  witness)  and  defend- 
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act  Odell  watched  on  the  outside  to  see  if  any  one  was 
watching  them."  Such  a  participation  in  the  commission 
of  the  crime  would  make  him  an  accomplice.  (1  Bouvier 
Law  Dictionary,  52.)  The  term  in  its  fullneas  includes 
in  its  meaning  all  persons  who  have  been  concerned  in  the 
commission  of  a  crime,  all  paiUcepa  criminis,  whether  they 
are  considered  in  strict  legal  propriety  as  principals  in  the 
first  or  second  degree,  or  merely  as  accessories  before  or 
after  the  fact.  (1  Bussell  on  Crimes;  4  Blackstone's  Com- 
mentaries, 331;  1  Phillips' Ev.  28.)  It  is  sufficient  that 
this  should  appear  from  the  testimony  of  the  accomplice 
himself,  in  order  to  enable  the  prisoner  on  trial  to  make  the 
application  of  the  rule  that  no  conviction  can  be  had  on  the 
evidence  of  an  accomplice  without  corroborating  testimony. 
The  testimony  of  the  other  witnesses  only  tended  to  show 
that  Odell  was  in  the  town  about  the  time  of  the  commission 
of  the  alleged  crime,  and  that  a  sack  of  flour  was  missed 
from  the  place  where  the  larceny  was  alleged  to  have  been 
committed.  Such  evidence  did  not  tend  to  connect  the  ap- 
pellant with  the  commission  of  the  crime.  Such  corrobo- 
ration as  tends  to  connect  the  accused  with  the  commission 
of  the  crime  is  required  by  the  statute  (page  362,  sec.  172) 
to  render  the  testimony  of  an  accomplice  sufficient  to  war- 
rant a  conviction. 

The  circuit  court  should  have  given  the  instruction  asked 
by  the  defendant's  counsel,  as  follows:  **A  conviction  of 
the  defendant,  Odell,  can  not  be  had  upon  the  evidence  of 
the  accomplice,  George,  unless  he  be  corroborated  by  other 
evidence  tending  to  show  the  connection  of  defendant, 
Odell,  with  the  commission  of  the  crime  alleged  in  the  in- 
dictment, and  the  corroboration  is  not  sufficient  if  it  merely 
show  the  commission  of  the  offense  or  the  circumstances  of 
the  commission."  The  refusal  of  the  circuit  court  to  give 
this  instruction  as  asked  would  have  been  error  had  not  the 
court  given  the  same  in  substance  by  reading  the  statute, 
which  is  of  the  same  import,  and  we  therefore  think  that 
the  instruction  was  substantially  given,  and  the  refusal  to 
give  the  instruction  as  asked  did  not  injure  the  defendant. 

Counsel  for  the  prisoner  also  asked  the  court  to  give  the 
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following  iDstmction:  "The  fact  of  the  presence  of  the  de- 
fendant Odell  in  the  same  town  at  the  time  of  the  commis- 
sion of  the  offense,  or  immediately  before  or  afterwards,  is 
not  sufficient  eyidence  to  connect  the  defendant  Odell  with 
the  commission  of  the  crime  charged  in  the  indictment." 
This  instruction  the  court  refused  to  give,  and  stated  to  tbe 
jury  that  it  would  be  error  for  the  court  to  give  it,  and  said: 
"I  am  not  permitted  to  state  the  evidence.  You  haveheard 
it  all,  and  of  its  effect  and  the  credibility  of  witnesses  you 
are  the  exclusive  judges."  The  remark  made  to  the  jury  by 
the  learned  judge  announces  a  sound  rule  of  the  law.  But 
does  this  instruction  ask  the  court  to  state  the  evidence  to 
the  jury,  the  evidence  adduced,  or  its  effect?  To  illustrate: 
Had  the  counsel  asked  the  court  to  instruct  the  jury  that  if 
they  believed  from  the  evidence  that  the  prisoner  was  in 
the  same  town  at  the  time  of  the  commission  of  the  crime, 
or  immediately  before  or  after,  that  fact  alone  would  not  be 
a  sufficient  corroboration  of  the  evidence  of  the  accomplice, 
George,  to  warrant  a  conviction.  We  think  such  an  in- 
struction was  pertinent,  and  should  have  been  given. 

The  instruction  asked,  taken  in  connection  with  the  first 
instruction  (which  was  given  in  substance),  and  the  evidence 
reported  in  the  bill  of  exceptions,  which  shows  that  the 
witness,  James  Fowler,  testified  that  the  prisoner  was  in  the 
town  about  the  time  of  the  commission  of  the  alleged  crime, 
simply  asked  the  court  to  declare  that  if  such  a  fact  was 
established,  it  alone  would  not  be  sufficient  to  connect 
the  prisoner  with  the  commission  of  the  crime.  We  think 
the  instructioi;  should  have  been  given,  for  it  simply  ^sked 
the  court  to  say  to  the  jury  that  as  a  matter  of  law,  if  there 
was  no  other  evidence  before  the  jury  than  the  fact  that 
Odell  was  in  the  vicinity,  such  evidence  would  not  be  suf- 
ficient to  convict.  While  the  court  has  not  the  right  to  tell 
the  jury  what  facts  have  been  proven,  or  declare  to  them 
the  weight  of  the  evidence  adduced,  so  far  as  the  credibility 
of  the  witnesses  is  concerned,  still,  when  the  statute  has 
declared,  as  in  section  172,  that  there  shall  be  some  other 
evidence  of  the  commission  of  the  crime  and  of  the  connec- 
tion of  the  prisoner  with  it  than  the  testimony  of  an  accom- 
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plice,  it  was  the  duty  of  the  court  to  say  to  the  jury  that  the 
proof  of  the  fact  alone  that  the  accused  was  in  the  town  was 
not  sufficient.  The  refusal  of  the  court  to  give  this  instruc- 
tion was  error  which  must  have  injured  the  prisoner,  for 
there  was  no  other  evidence  to  corroborate  the  testimony  of 
George. 

The  judgment  will  be  reversed,  and  the  case  remanded  to 
the  circuit  court  for  a  new  trial. 


TVILLTAM  JOHNSON,  Eespondent,  «?.    THE  OEEGON 
STEAM  NAVIGATION  COMPANY,  Appellant. 

Plkajding — Allegation  of  Ownership  in  Action  for  Conversion. — In 
an  action  for  the  wrongful  conversion  of  personal  property  when  the 
complaint  contains  no  allegation  that  it  was  either  the  property  of  plaint- 
iff or  property  in  which  he  was  interested,  nor  any  allegation  that  it  was 
wrongfully  taken  from  his  possession,  it  is  not  sufficient  to  sustain  a  judg- 
ment after  verdict. 

Appeal  from  Clatsop  County.  The  facts  are  stated  in  the 
opinion. 

JVm.  Strong  &  Sons,  for  appellant. 

J,  W.  Robb  and  C.  W.  Fulton,  for  respondent. 

By  the  Court,  Pbim,  J. : 

This  was  an  action  to  recover  damages  for  an  alleged 
wrongful  carrying  away  of  certain  personal  property  de- 
scribed in  the  complaint.  The  action  was  originally  com- 
menced before  a  justice  of  the  peace  and  appealed  to  the 
circuit  court,  where  it  was  tried,  and  a  judgment  having 
been  rendered  against  the  appellant,  an  appeal  has  been 
taken  to  this  court.  The  assignments  of  error  are  as  fol- 
lows: 

1.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  The  court  erred  in  the  admission  of  testimony. 

The  material  parts  of  the  complaint  are  as  follows :  "  That 
said  defendant,  on  or  about  the  nineteenth  day  of  July, 
1878,  by  its  agents  and  servants  wrongfully  carried  away 
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upon  one  of  its  steamboats  from  Fisherton,  W.  T.,  to 
Astoria,  Oregon,  one  chest  of  the  value  of  five  dollars,  and 
the  articles  contained  in  said  chest.  The  description  and 
value  of  said  articles  are  as  follows,  to  wit:  Gold  and  cur- 
rency one  hundred  and  ten  dollars,  one  overshirt  of  the 
value  of  three  dollars,  one  red  uudershirt  of  the  value  of 
two  dollars  and  fifty  cents,  one  pair  of  fiannel  drawers  of  the 
value  of  two  dollars  and  fifty  cents,  one  pocket  knife  of  the 
value  of  two  dollars  and  fifty  cents,  amounting  to  the  sum 
of  one  hundred  and  twenty-five  dollars.  That  said  plaiutiff 
has  demanded  from  said  defendant  said  money  and  property, 
but  said  defendant  has  neglected  and  refused  to  deliver  the 
same  to  plaintiff.  That  said  plaintiff  has  been  at  great 
trouble  and  expense  in  tracing  and  searching  for  his  said 
jjIQ^erty,  to  wit,  the  sum  of  twenty-five  dollars,  and  at  the 
expense  of  employing  attorneys  to  bring  and  prosecute  this 
action,  to  wit,  in  the  sum  of  twenty-five  dollars." 

The  first  assignment  of  error  is  well  taken.  The  first 
cause  of  action  is  for  wrongfully  carrying  away  certain  per- 
sonal property  from  Fisherton  to  Astoria,  but  there  is  no 
allegation  that  it  was  either  the  property  of  the  plaintiff  or 
property  in  which  he  was  in  any  way  interested.  Nor  is 
there  any  allegation  that  it  was  wrongfully  taken  from  the 
plaintiff.  Possession  will  not  be  presumed  to  be  unlawful  ' 
until  it  is  shown  to  be-BO.  In  fact,  the  possession  of  per- 
sonal property  is  prima  facie  evidence  of  ownership  in  said 
property,  either  special  or  general.  The  latter  part  of  the 
complaint  contains  this  expression,  ^^  That  said  plaintiff  has 
been  at  great  trouble  and  expense  in  tracing  and  searching 
for  his  said  property.''  This  allegation  has  reference  to 
property  which  had  already  been  described,  and  the  words 
**his  said  property"  could  not  enlarge  those  allegations. 
It  is  also  a  well  settled  rule  of  pleading,  that  a  pleading 
must  be  construed  most  strongly  against  the  pleader,  ^i'liere 
being  no  cause  of  action  stated  in  the  complaint  it  was  not 
a  defect  which  was  waived  by  answering  or  cured  by  ver- 
dict. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
court  below  for  further  proceedings. 
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LUCIEN   KEMILLARD  et  al.,  Appellants,   v.  C.  H. 

PBESCOTT  ET  AL.,  Respondents. 

Mistake  in  Deed — Grantor, — In  order  to  show  a  mistake  in  a  deed,  it 
must  be  shown  that  the  grantor  was  a  party  to  the  mistake. 

Ideu — Degree  of  Proof. — ^In  order  to  establish  a  mistake  in  a  deed,  it  is 
necessary  that  the  mistake  be  shown  by  clear  and  convincing  proof,  since 
the  evidence  must  overcome  the  strong  presumption  existing  in  favor  of 
written  instruments,  which  should  not  be  annulled  by  uncertain  and 
contradictory  testimony. 

KsnoppEL — Pleading. — An  estoppel,  to  be  relied  upon,  must  be  pleaded 
where  there  is  an  opportunity  to  plead  it. 

Appeal  from  Uuion  County. 

This  is  a  suit  in  equity,  originally  brought  by  the  ap- 
pellants, Lucien  and  Edward  Bemillard,  who  claim  to  be 
the  legal  owners  of  an  undivided  half  and  equitable  own- 
ers of  the  other  half  of  lot  No.  4,  of  block  No.  1,  in  the 
town  of  Union,  to  compel  the  respondent  Prescott  to  con- 
vey to  them  the  undivided  half  of  said  lot  4.  Prescott 
having  subsequently  begun  an  action  to  eject  the  ap- 
pellants from  lots  4  and  5,  in  said  block,  and  the  appellants 
having  filed  a  cross-bill  to  enjoin  said  action,  claiming  an 
equitable  defense  as  to  lot  4  in  both  appellants,  and  as  to 
lot  5  in  the  appellant  Lucien  Bemillard,  the  two  suits  were, 
by  order  of  the  court,  consolidated. 

The  facts  alleged  are  in  effect:  That  in  the  month  of 
March, -1865,  one  A.  0.  Craig  purchased  of  J.  A.  J.  Chap- 
man, respondent,  lots  4  and  6,  in  block  No.  1,  in  the  town 
of  Union,  Union  county,  and  went  into  the  possession 
thereof;  that  thereafter,  on  March  3,  1865,  no  deed  having 
been  made  by  Chapman  to  Craig  therefor,  and  Craig  being 
absent  from  home,  Prescott,  acting  for  and  in  behalf  of 
Craig,  on  his  own  motion,  procured  of  Chapman  a  deed  for 
said  lots  in  fulfillment  of  said  contract  of  purchase,  but 
that  by  mistake,  inadvertence,  or  at  the  solicitation  of 
Prescott,  said  deed  of  conveyance  was  executed  by  Chap- 
man to  Prescott  and  Craig,  when  it  should  have  been  to 

Craig  alone;  that  on  ,  1872,   Craig  conveyed,  for  a 

valuable  consideration^  lot  4  to  respondent  E.  Bemillard, 
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and  E.  Bemillard  conveyed  the  same  to  respondent  L. 

Remillard,  on ,  1874,  and  on  May,  1877,  L.  Remillard 

reconveyed  an  undivided  half  thereof  to  said  E.  Remillard, 
and  that  they  are  now  the  owners  thereof;  that  Craig,  for  a 
valuable  consideration,  conveyed  lot  5  to  E.  S.  McComas, 
and  McComas  conveyed  to  L.  Remillard,  who  is  now  owner 
of  the  same;  that  appellants  and  their  grantors  have  at  all 
times  since  March  3,  1865,  had  full  and  undisturbed  pos- 
session of  said  lots  Nos.  4  and  5,  and  claimed  title  and  had 
the  exclusive  use  and  occupation  thereof,  Prescott  having 
full  knowledge  and  information  thereof;  that  Prescott  ad- 
vised and  procured  appellants  and  their  grantors  to  pur- 
chase ^aid  lots  from  Craig,  and  acquiesced  in  the  purchase 
and  possession  thereof,  with  full  knowledge,  and  acquiesced 
in,  and  received  large  sums  of  money  from  appellants  and 
their  grantors  for  buildings  and  improvements  put  upon 
said  lots  with  knowledge  that  appellants  and  their  grant- 
ors claimed  to  be  sole  owners  thereof;  that  appellants 
and  grantors  have  paid  all  taxes  thereon  since  1865; 
that  lot  4  is  worth  one  thousand  dollars,  and  lot  5  is 
worth  two  hundred  dollars;  that  neither  appellants  nor 
their  grantors  had  any  knowledge  that  Prescott  claimed 
any  interest  therein,  or  had  any  title  thereto;  that  Prescott 
had  knowledge  of  each  of  said  conveyances  at  the  time  they 
w^ere  made,  and  made  no  objection  thereto,  and  has  been 
living  in  and  near  said  town  of  Union  ever  since  1865  most 
of  the  time;  that  he  has  been  advised  of  said  mistake  or 
misdescription  in  said  deed,  and  requested  to  rectify  it,  but 
refuses  to  do  so;  that  Prescott,  on  March,  1878,  procured  a 
deed  from  one  Frederick  Nodine  and  wife  to  said  lots  4 
and  5. 

Prescott,  by  his  separate  answer,  denies  all  the  material 
allegations  of  the  complaint,  and  sets  up  as  a  further  de- 
fense that  in  1863  Prescott  and  Craig  purchased  lots  4  and 
5,  and  thereafter  erected  buildings  thereon,  and  occupied 
the  same  as  a  saloon;  that  defendant  Prescott  paid  to  Craig 
four  hundred  and  fifty  dollars  towards  erecting  said  build- 
ing, and  that  Chapman  properly  executed  said  deed  of 
March  3,  1865,  to  Craig  and  Prescott,  and  that  the  said 
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deed  was  duly  recorded  in  the  county  records;  and  for  a 
further  defense  that  Chapman  was  on  March  1,  1865, 
largely  indebted  to  Blaumer  &  Bosenblat,  and  that  said 
Blaumer  &  Bosenblat  sued  Chapman,  and  attached  said 
lots  4  and  5  on  that  day;  that  on  the  sixth  day  of  March, 
1865,  Chapman  gave  a  delivery  bond  for  the  property,  and 
Nodine  and  Bennington  were  two  of  the  sureties  thereon; 
that  Chapman,  in  consideration  therefor,  and  of  the  release 
of  said  property  from  attachment,  conveyed  to  them,  Nodine 
and  Bennington,  said  lots  4  and  5,  with  other  property;  that 
said  Bennington  deeded  hid  interest  to  said  Nodine,  and 
said  Nodine  and  wife  to  Prescott,  in  January,  1878,  which 
deeds  were  duly  recorded. 

It  is  also  alleged  as  master  of  estoppel  against  the  appel- 
lants that  Nodine,  in  the  fall  of  1867,  published  a  notice 
calling  on  all  persons  to  come  forward  on  a  day  mentioned, 
and  claim  any  right  or  title  they  might  have  in  any  of  said 
lots,  that  he  was  going  to  have  them  sold  at  public  sale;  but 
that  Craig  did  not  make  any  claim  to  them,  and  that  the 
same  were  sold  to  Nodine,  and  that  Prescott  claims  title  to 
the  whole  of  said  lots  4  and  5.  The  appellants  filed  a  de- 
murrer to  the  separate  defense  in  the  answer,  setting  up  title 
in  Prescott  from  Chapman  through  Nodine  and  Bennington, 
and  setting  up  matter  in  estoppel.  The  demurrer  was  sus- 
tained as  to  the  estoppel  and  overruled  as  to  the  other  de- 
fense. Thereupon  the  appellants  filed  their  reply,  denying 
all  the  material  allegations  in  the  answer.  Upon  the  trial 
the  court  found  that  there  was  no  equity  in  the  bill,  and  it 
was  therefore  dismissed.  From  'that  order  this  appeal  is 
taken. 

Baker  (k  Eakin,  for  appellant: 

Where  a  person  undertakes  to  act  for  another  and  takes  a 
conveyance  in  his  own  name  which  he  undertook  to  obtain 
for  another,  equity  will  consider  it  a  trust  for  his  principal. 
(6  Paige*s  Ch.  355;  Hill  on  Trustees,  144.)  If  A.  purchase 
an  estate  with  his  own  money,  and  the  deed  is  taken  in  the 
name  of  B.,  a  trust  results  to  A.,  and  maybe  proved  by 
parol.     (1  Johns.  Ch.  582;  6  Paige's  Ch.  355;  2  Johns.  Ch. 
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405;  Lomax  Digest,  200;  4  Kent's  Com.  306;  2  Story's  Eq. 
Jur.  1201,  note  2;  5  Barb.  51;  21  Ohio,  547;  16 Barb.  376;  6 
Or.  204.) 

Where  the  owner  of  real  estate  suffers  another  to  pur- 
chase the  estate  from  a  third  person,  and  erect  valuable 
improvements  thereon  under  the  eri*oneons  belief  that  he 
has  a  good  title,  and  intentionally  conceals  his  title  from 
the  purchaser,  he  is  estopped  from  thereafter  setting  up  his 
legal  title.  (3  Paige's  Ch,  546;  1  Johns.  Ch.  354;  Bigelow 
on  Estoppel,  508.)  Even  though  his  deed  is  recorded. 
(Bigelow  on  Estoppel,  466,  533;  46  Texas,  371 ;  12  Met.  494.) 
A  sheriff  acquires  no  possession  or  title  to  real  estate  by 
attachment.  The  attachment  becomes  only  a  lien;  and  if 
released  before  execution  issues,  it  leaves  the  title  unaf- 
fected.    (5  Or.  46.) 

Sieims  &  Balleray,  and  F.  M,  Ish,  for  respondents: 

To  establish  a  resulting  trust  in  a  case  like  this,  it  is 
necessary  to  show  mistake  on  the  part  of  the  common  grant- 
or, and  mala  fides  on  the  part  of  the  person  procuring  the 
deed  to  himself.  (Lewin  on  Trusts,  201;  Broion  v.  Kennedy, 
33  Beav.  133;  Phillipson  v.  Kerry,  32  Beav.  544;  Kerr  on 
Fraud  and  Mistake,  429.)  Or  a  mutual  mistake  of  the  par- 
ties. (1  Perry  on  Trusts,  sec.  186,  217;  Amirews  v.  Essex 
Ins,  Co,,  3  Mason,  10;  Bradford  v.  Romtiey,  30  Beav.  431.) 
The  mistake  if  any,  must  also  be  clearly  proved  and  put  be- 
yond cavil,  as  it  operates  to  vary  a  written  instrument. 
{Holmes  v.  Constance,  12  Ver.  279;  Gillespie  v.  Moon,  2 
Johns.  Ch.  596;  Atty,  General  v.  Sitwell,  1  Young  &  CoUyer, 
583;  Taclcei'v.  Madden,  44  Maine,  206;  Hillman  v.  Wright, 
9.1nd.  126;  Linn  v.  Balkey,  7  Ind.  69;  Bufnery,  McConnell, 
17  111.  212.) 

Or  there  must  have  been  fraud  and  circumvention  of  the 
common  grantor  Chapman  by  Prescott  in  obtaining  the 
deed.  If  a  resulting  trust  is  to  be  established  on  account  of 
fraud,  the  fraud  must  be  alleged,  and  clearly,  plainly,  and 
specifically  made  out.  Facts  constituting  fraud  must  be  al- 
leged. {Harding  v.  Handy,  11  Wheat.  103;  Conway  v,  Ellir- 
son,  14  Ark.  360;  Pendleton  ^7,  Galloway,  9  Ohio,  178;  Bell 
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V.  Henderson^  6  How.  Misa.  311;  Forey  v.  dark,  3  Wend. 
637;  Kerr  on  Fraud  and  Mistake,  365.)  Fraud  must  be 
clearly  and  distinctly  proved  as  alleged.  {Rohson  v.  Earl  of 
Devon,  4  Jour.  U.  S.  248;  Jennings  v.  Bronghton,  17  Beav. 
239;  Kerr  on  Fraud  and  Mistake,  p.  382-3;  Lvff  v.  Lord, 
11  Jour.,  N.  S.  50;  Parr  v.  Jewell,  1  Kay  and  Johnson,  671; 
Hill  on  Trustees,  4  Am.  ed.  264  and  265;  Miller  v.  Cotton, 
5  Ga.  346.) 

Bespondent  insists  that  be  is  not  estopped  to  assert  liis 
rights  as  against  the  appellants,  for  the  reason  that  appel- 
lants had  all  the  notice  of  respondents'  title  which  the  law 
requires  to  be  given  by  the  record  of  the  deed,  recorded 
March  4,  1865.  (3  Washb.  on  Keal  Prop.  3  ed.  72  and  292; 
Flynt  V.  Anold,  2  Met.  619,  625;  Hill  v.  Epley,  31  Penn.  St. 
331;  Fisher's  JJx'rs  v.  Mossman,  11  Ohio  St.  42;  Ferris  y. 
Coover  et  al.,  10  Gal.  589;  Davis  v.  Davis,  26  Cal.  23.)  A 
party  to  be  estopped  by  a  statement,  must  have  misled  the 
party  claiming  the  estoppel,  and  such  party  must  also  have 
acted  on  the  faith  of  it.  (Bigelow  on  Estoppel,  492,  note  4; 
Garlinghouse  v.  Whitehoitse,  51  Barb.  208;  Kerr  on  Fraud 
and  Mistake,  132;  Dann  v.  Spurrier,  7  Ver.  230;  4  E.  D. 
Smith,  N.  T.  296;  3  Wash.  E.  75.)  And  the  statements 
claimed  as  working  on  estoppel  must  have  been  exclusively 
acted  on,  and  the  party  must  have  been  justifiable  in  so  ex- 
clusively acting  on  them.  (Bigelow  on  Estoppel,  493;  Mc- 
Master  v.  Ins,  Co.  of  N.  A.,  55  N.  Y.  222.) 

Matter  out  of  which  an  estoppel  arises  must  be  clearly 
proved.  {Prebd  v.  Conyer,  66  111.  370;  Davis  v.  Davis,  26 
Cal.  23.)  An  estoppel,  also,  when  relied  on  and  there  is  an 
opportunity  to  plead  it,  must  be  pleaded.  {Brinkei^hoof  v. 
Lansing,  4  Johns.  Ch.  70;  Arguello  v.  Edinger,  10  Cal.  150; 
Doivner  v.  Smith,  24  Cal.  114;  Blum  v.  Robertson,  24  Cal. 
127;  Clark  v.  Huher,  25  Cal.  593;  Flandreau  v.  Downey,  23 
Cal.  354.) 

By  the  Court,  Boise,  J. : 

The  appellants  claim  that  their  demurrer  to  that  part  of 
the  answer  of  the  respondent  Prescott  which  sets  up  a  con- 
veyance of  the  property  from   Chapman   to  Nodine  and 
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Bennington,  and  from  them  through  mesne  conveyances  to 
Prescott,  should  be  sustained.  As  this  conveyance  from 
Chapman  to  Nodine  and  Bennington  was  made  after  the 
deed  from  Chapman  to  Craig  and  Prescott,  we  think  there 
is  no  question  but  what  this  part  of  the  answer  constitutes 
no  defense,  and  that  the  demurrer  is  well  taken,  so  that 
Prescott  has  by  the  pleadings  no  further  interest  in  the 
property  in  dispute  than  that  which  he  holds  under  the  deed 
from  Chapman  to  Craig  and  himself,  which  is  an  undivided 
half  interest. 

We  will  now  consider  Prescott's  interest  under  this  last 
named  deed.  The  appellants  allege  that  in  March,  1865, 
A.  C.  Craig  purchased  these  lots  of  J.  A.  J.  Chapman;  that 
thereafter,  no  deed  having  been  made  by  Chapman  to  Craig 
therefor,  and  Craig  being  absent  from  home,  '*  defendant 
Prescott,  acting  for  and  in  behalf  of  Craig,"  on  his  own  mo- 
tion, procured  of  respondent  Chapman  a  deed  for  said  lots 
in  fulfillment  of  said  contract  of  purchase.  But  ''  by  mis- 
take, inadvertence,  or  at  the  solicitation  of  defendant  Pres- 
cott, said  deed  of  conveyance  was  executed  by  said  Chapman 
to  said  Prescott  and  Craig  when  it  should  have  been  to 
Craig  alone."  These  allegations  are  denied  and  the  deter- 
mination of  the  case  must  rest  on  the  discussion  of  these 
issues  of  fact. 

It  is  alleged  that  the  name  of  Prescott  was  inserted  in  the 
deed  by  mistake.  Craig,  who  is  a  witness  for  the  appellant, 
testified  in  relation  to  his  purchase  of  the  lots  from  Chap- 
man that  he  was  to  have  the  lots  for  improving  them.  This 
improvement  commenced  in  February,  1864.  He  then  put 
up  a  building  in  the  spring  of  1864,  twenty  by  twenty-six 
feet.  There  was  no  particular  understanding  what  the  im- 
provements were  to  be.  He  then  put  up  an  addition,  mak- 
ing the  building  forty  feet  in  length,  with  a  small  kitchen 
attached.  He  states  also  that  he  paid  the  taxes  on  the 
property  until  he  sold  it,  and  collected  the  rents,  and  that 
he  was  in  sole  possession.  He  is  corroborated  as  to  the 
possession  and  receiving  the  rents  by  the  appellants,  and 
other  witnesses  of  the  appellants.  Prescott  testifies  that 
the  lots  were  deeded  to  himself  and  Craig  by  Chapman  in 
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consideration  of  tbeir  improyement,  Gbapman,  who  was 
the  proprietor  of  the  town  of  Union,  being  desirous  to  have 
these  improvements  made  to  build  up  the  town,  and  there- 
by enhance  the  value  of  his  adjoining  property;  that  no 
consideration  was  paid  for  them  except  one  or  two  dollars 
which  he  paid;  that  he  helped  Craig  to  put  the  improve- 
ments on  the  lots;  that  he  negotiated  with  Chapman  for 
lot  five,  and  had  an  understanding  with  Craig  that  they 
wei'e  to  improve  and  own  the  lots  in  common;  and  that 
fearing  that  Chapman's  property  would  be  attached,  he  pro- 
cured the  deed  and  had  it  recorded.  Craig  and  Chapman 
are  the  only  witnesses  who  have  personal  knowledge  as  to 
their  understanding  of  the  ownership  of  the  property  when 
the  deed  was  executed.  Prescott  is  the  only  witness  who 
knows  whether  or  not  there  was  a  mistake  made  by  Chap- 
man in  executing  the  deed  to  Craig  and  Prescott  instead  of 
to  Prescott  alone,  and  he  testifies  that  the  deed  was  exe- 
cuted by  Chapman  to  himself  and  Craig  according  to  Chap- 
man's, Craig's,  and  his  understanding  at  the  time;  and  that 
they,  Prescott  and  Craig,  were  to  have  the  lots  in  common 
for  improving  them. 

We  think  from  this  evidence  that  it  is  not  proven  that 
the  grantor  Chapman,  made  a  mistake  as  alleged  when  he 
executed  the  deed.  In  order  to  show  a  mistake,  it  should 
be  shown  that  Chapman,  the  grantor,  was  a  party  to  it. 
(Lewin  on  Trusts,  201;  33  Beav.  133;  Kerr  on  Fraud  and 
Mistake,  429;  1  Perry  on  Trusts,  217.)  In  order  to  estab- 
lish a  mistake  in  a  deed  it  is  necessary  to  show  it  by  clear 
and  convincing  proof,  as  the  evidence  must  overcome  the 
strong  presumption  which  exists  in  favor  of  written  instru- 
ments, which  should  not  be  annulled  by  uncertain  and  con- 
tradictory testimony.  {Gillespie  v.  MooUy  2  Johnson's  Ch. 
279;  UUlmany.  Wright,  9  Ind.  126.) 

The  next  question  is,  did  Prescott  obtain  this  deed  by 
fraud?  On  this  subject  the  testimony  is  conflicting;  Craig 
and  Prescott  being  the  only  witnesses  who  have  any  personal 
knowledge,  and  they  disagree.  There  is  some  evidence  of 
the  acts  and  declarations  of  Prescott  which  tend  to  corrob- 
orate the  testimony  of  Craig,  that  he  alone  was  to  have  the 
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deed.  He  seems  to  have  had  the  control  of  the  property 
after  the  deed  was  made,  except  while  he  and  Prescott 
occupied  it  as  a  saloon.  There  is  on  the  other  hand  the 
fact  that  Craig,  knowing  that  the  deed  was  made  to  Prescott 
and  himself,  made  no  effort  to  get  the  whole  title,  and  when 
he  sold  the  property  made  a  quitclaim  deed  to  it,  granting 
simply  his  right  in  the  premises.  He  and  Prescott  were 
also,  at  the  time  the  deed  was  made,  partners  in  business, 
and  in  circumstances  where  they  would  be  likely  to  embark 
together  in  such  an  enterprise.  And  there  is  also  the  fact 
that  Prescott  was  at  the  pains  to  obtain  the  deed  and  paid 
the  nominal  consideration  therefor. 

From  the  whole  evidence  we  think  the  fact  of  fraud  in 
obtaining  the  deed  is  not  clearly  established,  and  that  we 
would  not  be  warranted  in  finding  that  the  deed  was  ob- 
tained from  Chapman  by  fraud,  and  that  to  do  so  on  the 
evidence  before  us  would  be  going  beyond  the  rules  estab- 
lished in  any  of  the  numerous  cases  cited  by  counsel. 

The  only  remaining  qijestiou  is  as  to  the  estoppel.  The 
appellants  claim  title  by  estoppel,  and  if  they  intended  to 
rely  on  such  title,  they  should  have  pleaded  it  in  the  com- 
plaint, as  they  had  an  opportunity  to  do  so.  They  made 
their  case  in  the  complaint,  wherein  they  relied  on  the  fact 
that  Craig  had  purchased  the  property  from  Chapman  and 
that  by  mistake  on  the  procurement  of  Prescott  the  deed 
was  made  to  Prescott  and  Craig.  We  think,  therefore,  that 
the  matter  of  estoppel  as  sustaining  the  claim  of  the  appel- 
lant as  prayed  for  can  not  be  considei'ed  in  the  case. 

There  were  some  other  questions  which  were  discussed 
to  some  extent  in  the  argument  which  are  not  pertinent  to 
the  issues  as  made  by  the  pleadings,  and  it  is  not  necessary 
to  consider  them  here. 

We  do  not  find  any  error  in  the  findings  or  determination 
of  the  circuit  court,  and  its  decree  will  be  affirmed  by  this 
court  with  costs. 


July,  1879.] 
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JOHN  PAGE  ET  AL.,  Respondents,  v.  HENET  EINLEY 

ET  AL.,  Appellants. 

Impeachino  Witness — General  Reputation. — The  regular  mode  of  exam- 
ining into  the  general  reputation  is  to  inquire  of  the  witness  first  whether 
he  knew  the  general  reputation  of  the  person  in  question  among  his 
neighbors,  and  if  his  answer  is  in  the  affirmative,  then  he  may  be  asked 
what  that  reputation  is. 

Instruction — Matters  not  Pertinent. — The  mere  omission  to  instruct 
upon  matters  pertinent  to  the  case  is  not  error,  without  the  attention  of 
the  court  is  called  to  the  matter. 

Appeal  from  Polk  County.  The  facts  are  stated  in  tlie 
opinion. 

Knight  &  Lord^  for  appellants. 

Beii.  Eayden,  and  Wm.  H,  Holmes,  for  respondents. 

By  the  Court,  Prim,  J. : 

This  is  an  appeal  from  a  judgment  in  an  action  for  dam- 
ages, for  the  malicious  utterance  of  defamatory  words.  The 
complaint  in  brief  alleges  that  on  the  sixth  and  seventh  days 
of  June,  1878,  in  the  county  of  Polk  and  state  of  Oregon,  the 
appellant,  Elizabeth  Finley,  maliciously  and  falsely  accused 
the  respondent,  Eva  Page,  of  the  crime  of  adultery,  com- 
mitted with  one  W.  E.  Ross  and  one  Sel  Finley.  The 
answer  denies  the  allegations  of  the  complaint;  and  in  their 
separate  answer,  the  appellants  justify  by  alleging  that  the 
appellant,  Elizabeth  Finley,  in  June,  1878,  in  the  county  of 
Polk  and  state  of  Oregon,  caught  the  said  Eva  Page  and 
the  said  Boss  in  the  act  of  adultery;  and  in  mitigation  of 
damages  allege  the  lewd  acts  and  unchaste  conduct  of  the 
said  Eva  Page  at  different  times  with  the  said  Sel  Finley 
and  other  persons;  and  further  allege  that  the  words  were 
spoken  in  their  own  house,  and  nowhere  else,  in  a  conver- 
sation addressed  to  the  said  Elizabeth  Finley  by  the  said 
John  Page  and  the  said  Eoss,  concerning  the  chastity  of 
the  said  Eva  Page,  in  the  presence  and  hearing  only  of  the 
parties  to  this  action  and  the  said  Eoss,  and  were  spoken 
with  no  intention  to  injure  or  defame  the  said  Eva  Page, 
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The  allegations  of  the  separate  answer  wei'e  put  in  issue  by 
stipulation  of  the  parties  without  replication. 

The  bill  of  exceptions  shows  that  at  the  trial  the  defend- 
ants introduced  the  testimony  of  several  witness  tending  to 
prove  that  the  plaintiff,  Eva  Page,  was  a  lewd  and  unchaste 
woman.  After  the  defendants  had  rested  their  case,  the 
plaintiffs  then  called  the  following  witnesses  for  the  pur- 
pose of  proving  that  the  general  reputation  of  the  plaintiff, 
Eva  Page,  for  chastity,  was  good. 

Mr.  Stevens,  who  testified  that  he  knew  the  plaintiff, 
Eva  Page,  intimately,  and  had  so  known  her  since  1875,  but 
that  she  had  not  lived  in  his  immediate  neighborhood  since 
that  year.  The  counsel  for  the  plaintiffs  then  asked  the 
witness  the  following  question:  **What  is  her  reputation 
for  chastity  in  your  neighborhood  ?"  To  that  question  the 
counsel  for  the  defendants  objected,  for  the  reason  it  had 
not  been  shown  by  the  previous  testimony  of  the  witness 
that  he  knew  what  her  general  reputation  for  chastity  was, 
and  was  therefore  incompetent  to  testify  on  that  subject. 
The  court  overruled  the  objection,  and  the  defendants,  by 
their  counsel,  duly  excepted,  and  the  exception  'was  allowed 
by  the  court. 

The  same  interrogatory  was  put  to  several  other  witnesses, 
to  which  they  replied  to  the  same  effect.  Exceptions  were  then 
and  there  duly  taken  and  allowed  by  the  court.  The  ad- 
mission of  the  testimony  of  these  witnesses  is  assigned  as 
error,  for  the  reason  that  they  had  not  been  asked,  nor  had 
they  testified  that  they  Jcnew  what  the  general  reputation  of 
the  person  in  question,  for  chastity,  was.  This  assignment 
we  think  is  well  taken.  While  it  has  been  held  in  some 
cases  that  the  preliminary  questions  as  to  the  knowledge  of 
the  reputation  need  not  be  put,  we  think  the  point  has  been 
settled  the  other  way  by  the  later  and  better  authorities. 
Mr.  Greenleaf  says:  "The  regular  mode  of  examining  into 
the  general  reputation  is  to  inquire  of  the  witness  whether 
he  knows  the  genei-al  reputation  of  the  person  in  question 
among  his  neighbors,  and  what  that  reputation  is."  (1 
Greenleaf  on  Evidence,  sec.  461.)  Thus  it  will  be  seen  that 
the  question  excepted  to  is  objectionable  in  tw^o  particulars: 
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1.  The  witnesses  were  asked  what  the  repntation  of  the 
party,  for  chastity,  was,  without  first  being  asked  whether 
they  knew  what  that  reputation  was.  2.  They  were  asked 
as  to  her  reputation  instead  of  her  general  reputation  among 
her  neighbors. 

The  next  alleged  error  is  as  to  the  ninth  instruction  upon 
the  question  of  damages.  It  is  claimed  that  the  court  erred 
in  failing  to  give  to  the  jury  any  definite  rule  as  to  the 
measure  of  damages.  If  appellants  desired  special  instruc- 
tions u|)on  that  subject  they  should  have  presented  such 
instructions  as  they  desired  with  a  request  that  they  be  sub- 
mitted to  the  consideration  of  the  juiy.  Then  a  refusal  to 
instruct  as  requested  could  have  been  assigned  as  error. 
This  assignment  we  think  is  not  well  taken. 

The  next  assignment  of  error  complained  of  is  as  to  the 
instructions  given  at  the  request  of  the  respondents,  as  fol- 
lows: '*  The  character  of  evidence  to  prove  the  justification 
must  be  such  as  would  warrant  them  (the  jury)  in  convict- 
ing of  the  crime  charged.''  This  instruction  refers  to  the 
quality  and  not  to  the  quantity  or  degree  of  evidence  neces- 
sary to  prove  the  justification,  and  is  therefore  not  objec- 
tionable. It  would  have  been  better  perhaps  to  have  used 
language  more  definite  in  its  meaning. 

The  court  having  erred  in  admitting  the  witnesses  to 
testify  as  to  reputation  as  alleged  in  the  first  assignment, 
the  judgment  should  be  reversed,  and  the  case  remanded 
to  the  court  below  for  a  new  trial. 


JOSEPH  E.  BENTLET  et  al..  Appellants,  v.  EEBECCA 

F.  JONES  ET  AL.,  Respondents. 

Appeal — Execution — May  be  Recalled,  When. — When  an  appeal  has 
been  taken  from  a  judgment  and  undertaking  given  for  a  stay  of  pro- 
ceedingSi  an  execution  issued  thereon  may  be  recalled  and  set  aside  by 
the  circuit  court  on  motion. 

Idem — Evidence  not  Produced  in  Lower  Court. — No  paper  or  other 
evidence  not  produced  at  the  hearing  of  the  motion  in  the  circuit  court 
can  be  considered  by  the  appellate  court. 

Appeal  from  Linn  County.     The  facts  are  stated  in  the 
opinion. 
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S.  A,  Johns  and  T.  P.  Eackleman,  for  appellants. 

J.  K.  WecUheiford  and  N.  B.  Hmnphreyay  for  respondents. 

By  the  Court,  Prim,  J. : 

This  is  a  motion  by  respondents  before  Judge  Harding,  at 
chambers,  to  set  aside  an  execution  issued  on  a  judgment 
in  favor  of  appellants  and  against  respondents  for  one  dol- 
lar damages,  and  for  two  hundred  and  thirteen  dollars  and 
eighty  cents,  costs  and  disbursements,  for  the  reason  that 
an  appeal  had  been  taken  to  the  supreme  court  by  respond- 
ents, whereby  proceedings  were  stayed  as  provided  by  law. 
The  motion  was  heard  in  term  time,  and  allowed,  and  an 
order  made  setting  aside  the  execution,  and  for  costs  and 
disbursements.  From  this  order  and  judgment  an  appeal 
has  been  taken  to  this  court. 

On  looking  into  the  transcript  it  will  be  seen  that  the 
motion  was  based  upon  the  affidavit  of  John  C.  Elder,  one 
of  the  respondents.  The  order  setting  aside  the*  execution, 
it  appears  was  based  upon  that  affidavit,  as  the  record  fails 
to  show  that  any  other  paper  was  produced  by  either  side. 
Appellants  having  failed,  on  the  hearing  of  the  motion,  to 
controvert  the  facts  stated  in  the  motion  and  affidavit  upon 
which  it  was  based,  they  were  and  should  have  been  treated 
as  true.  The  material  provisions  of  the  undertaking  on  ap- 
peal as  set  out  in  said  affidavit,  were  sufficient,  if  true,  to 
sustain  the  motion.  If  not  properly  set  out  therein,  they 
should  have  been  controverted  by  the  other  side,  by  counter 
affidavits  or  by  producing  a  certified  copy  of  the  original 
undertaking  on  file.  Bespondents  having  failed  to  avail 
themselves  of  this  privilege  at  the  hearing  of  the  motion, 
the  court  very  properly  held  that  the  execution  had  been 
improperly  issued  and  should  be  recalled. 

But  it  appears  that  the  original  undertaking  filed  on  the 
aj^peal  has  been  sent  up  with  the  transcript  to  this  court, 
and  upon  inspection  it  will  be  seen  that  its  provisions  were 
insufficient  to  operate  as  a  stay  of  execution.  It  is  claimed, 
however,  that  this  paper  is  improperly  here  and  should  not 
be  considered  by  this  court.     This  position  we  are  of  opin- 
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ion  is  correct.  This  paper  properly  belongs  to  the  files  in 
the  original  case,  and  has  no  connection  whatever  with  the 
transcript  in  this  proceeding  unless  produced  in  evidence 
at  the  hearing,  and  if  produced  in  evidence,  a  certified  copy 
should  have  been  used  instead  of  the  original.  But  there 
being  no  bill  of  exceptions  nor  anything  in  the  record  indi- 
cating that  it  was  used  in  the  court  below,  it  can  not  be 
used  here. 
The  judgment  of  the  court  below  is  affirmed  with  costs« 


BEIDGET  NINE,  Appellant,   v.  LEWIS  M.  STARR,       |  J   S 

Respondent. 

BAiTTAKD  ChILD — AORBKMENT  FOB  SUPPORT — CJONSIDERATION   POR. — Where 

the  patative  father  of  a  bastard  child  agrees  with  the  mother  that  he  will 
pay  her  for  boarding  and  clothing  such  child,  such  contract  is  without 
consideration,  and  cannot  be  legally  enforced.  The  mother  of  such  child 
is  its  guardian  and  bound  to  maintain  it. 
Idem. — A  moral  obligation  unsupported  by  any  pre-existing  legal  obligation 
is  not  a  sufficient  consideration  to  support  an  express  contract  that  can 
be  enforced  at  law. 

Appeal  from  Multnomah  County. 

This  is  an  action  to  recover  upon  an  express  contract  for 
the  maintenance  of  the  infant  illegitimate  son  of  the  parties. 
The  appellant  alleges  that  in  August,  1867,  she  gave  birth 
to  an  illegitimate  child,  of  which  the  respondent  is  the 
natural  father;  that  at  that  time  and  prior  thereto  the  ap- 
pellant and  respondent  cohabited  together  but  were  not 
married,  and  that  they  so  continued  until  July,  1868,  when 
she  informed  the  respondent  of  her  determination  to  with- 
draw from  the  unlawful  association  with  him,  which  she 
then  did;  that  thereupon  he  requested  her  to  keep,  support, 
clothe,  and  educate  the  child,  and  provide  medical  attention 
for  it  when  necessary,  and  to  continue  such  support  and 
care  for  nine  or  ten  months,  or  until  the  respondent  could 
make  arrangements  to  take  it  for  himself  and  send  it  to  his 
sister  in  California,  where  he  intended  to  have  it  kept  and 
raised;  that  he  promised  to  pay  therefor  so  much  as  the  ser- 
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vices  were  reasonably  worth,  and  all  expenses  necessarily 
incurred  by  the  appellant  in  caring  for  the  child;  that  in 
consideration  of  these  promises  she  kept  and  cared  for  the 
child,  and  paid  out  for  medical  treatment  and  medicines  for 
it  six  hundred  dollars;  and  that  her  services  and  other 
necessary  expenditures  for  the  child  are  reasonably  worth 
seven  thousand  dollars. 

To  this  complaint  a  demurrer  was  filed,  which  was  sus- 
tained  by  the  court,  and  the  respondent  had  judgment  for 
his  costs  and  disbursements.  From  this  judgment  this  ap- 
peal is  taken. 

Yocum  &  Clarno,  for  appellant. 

Dolph,  Bronaugh,  Dolph  &  Simony  for  respondent. 

By  the  Court,  Boise,  J. : 

The  first  question  arising  on  the  demurrer  in  this  action 
is  as  to  the  sufficiency  of  the  allegations  of  the  complaint 
to  constitute  a  cause  of  action.  The  contract  relied  on  is 
an  agreement  made  by  the  alleged  father  of  a  bastard  child 
with  the  mother,  whereby  he  agreed  to  pay  her  for  its  main- 
tenance. It  is  claimed  by  the  respondent  that  this  alleged 
agreement  is  without  consideration  and  void,  for  the  reason 
that  the  putative  father  of  a  bastard  child  is  not  legally 
bound  to  support  it,  but  that  this  obligation  legally  devolves 
on  the  mother.  We  think  that  whatever  the  moral  obliga- 
tion of  a  putative  father  may  be  to  support  such  a  child,  no 
legal  obligation  attaches  to  him  in  that  behalf,  and  that  this 
legal  obligation  is  upon  the  mother.  Tyler  on  Infancy  and 
Coverture  (p.  285),  lays  down  the  rule  that  jkhe  mother  is 
the  natural  guardian  of  such  a  child,  and  is  bound  to 
maintain  it,  and  we  think  such  is  the  law.  When  one 
agrees  to  pay  another  for  a  service  which  that  other  is  legally 
bound  to  perform,  the  contract  is  without  consideration, 
and  can  not  be  enforced.     (Parsons  on  Contracts,  424.) 

It  may  be  truly  said  that  the  respondent  was  under  a 
moral  obligation  to  contribute  to  the  support  of  this  illegiti- 
mate child,  and  it  is  insisted  that  this  is  a  sufficient  consid- 
eration to  support  this  promise.     But  to  constitute  a  moral 
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obligation  the  consideration  of  an  express  contract  which 
may  be  enforced  by  an  action  at  law,  there  must  have  been 
some  pre-existing  legal  obligation.  This  legal  obligation 
may  have  ceased  to  have  force  by  reason  of  the  statute  of 
limitations,  or  the  like;  bat  there  haviug  been  a  legal  obli- 
gation, the  moral  obligation  is  sufficient  to  revive  the  liabil- 
ity by  means  of  an  express  promise.  {Mills  v.*  Wyman,  3 
Pick.  207;  Dodge  v.  Adams,  19  Pick.  429;  Cook  v.  Brady, 
7  Conn.  57.) 

We  think,  therefore,  that  the  alleged  promise  of  Starr  to 
pay  the  appallant  for  the  maintenance  of  this  child  can  not 
be  enforced  at  law,  and  that  the  judgment  of  the  circuit 
court  must  be  sustained. 

The  other  points  in  the  demurrer  are  therefore  imma- 
terial. 


THE  GRANGE  UNION,   Appellant,   v.  H.  D.  BURK- 

HART. 

Final  Settle3«15NT  of  Estate— Rejected  Claim. — Where  one  having  a 
claim  against  the  estate  of  a  deceased  person  presented  it  to  the  admin- 
istrator for  allowance,  and  it  was  rejected  by  him,  and  no  action  was 
afterwards  commenced  by  the  claimant  against  the  administrator  to  es- 
tablish its  validity,  the  holder  thereof  can  not  after  the  final  settlement 
of  the  administration  accounts  maintain  a  suit  in  equity  to  recover  the 
claim  from  the  next  of  kin  of  the  deceased  person  out  of  any  distributive 
share  which  he  may  have  received. 

Appeal  from  Linn  County.  The  facts  are  stated  in  the 
opinion. 

PoTvdl  &  Flynn,  and  R.  S,  Strahan,  for  appellant. 

J.  K,  Weaiherford  and  D.  R.  N.  Blaclcburn,  for  respond- 
ent. 

By  the  Court,  Kelly,  C.  J. : 

The  respondent  is  a  corporation  duly  incorporated  under 
the  laws  of  Oregon,  on  the  sixth  day  of  February,  1875, 
with  a  capital  stock  of  twenty  thousand  dollars,  divided  into 
eight  hundred  shares  of  twenty-five  dollars  each.  In  April 
of  that  year  subscriptions  were  made  to  the  capital  stock, 
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and  among  others,  one  by  L.  C.  Burkbart,  for  four  sbares, 
amoantiDg  to  one  hundred  dollars.  The  whole  amount  was 
levied  and  ordered  to  be  paid  on  or  before  October  30, 
1875.  The  assessments  of  L.  C.  Burkhart  became  due  and 
payable  but  were  not  paid  by  him.  On  the  fifth  day  of 
November,  1875,  he  died  intestate,  leaving  H.  D.  Burkhart, 
the  appellant,  and  six  others,  his  heirs  at  law.  In  Novem- 
ber, 1875,  the  appellant  was  appointed  administrator  of  the 
estate  of  his  father,  and  as  such  administrator  he  settled 
up  the  estate  on  the  eleventh  of  March,  1878.  The  appel- 
lant received  out  of  the  personal  estate  of  L.  0.  Burkhart, 
deceased,  four  hundred  and  thirty-five  dollars  and  seventy- 
six  cents  as  his  distributive  share  of  the  estate  as  one  of 
the  heirs  and  next  of  kin. 

The  respondent  made  out  a  claim  against  the  estate  of  the 
decedent  for  one  hundred  dollars  and  interest,  the  amount 
of  the  assessments  before  referred  to,  duly  verified,  and 
presented  the  same  to  the  administrator  for  allowance  about 
six  months  before  the  settlement  of  the  estate.  The  ad- 
ministrator neither  allowed  nor  disallowed  the  claim  by  in- 
dorsement thereon  at  the  time  it  was  presented,  but  two  or 
three  months  before  the  final  settlement  of  the  estate,  the 
administrator  personally  notified  the  respondent,  through 
its  secretary,  that  he  would  not  pay  said  claim.  The  secre- 
tary, who  had  charge  of  the  matter,  informed  the  adminis- 
trator that  he  would  appear  before  the  probate  court  and 
object  to  the  final  settlement  of  the  estate  unless  the  claim 
was  paid.  The  administrator  stated  that  he  was  ready  to 
pay  it  if  the  court  would  so  direct.  •  The  respondent,  how- 
ever, failed  to  appear,  and  made  no  objections  whatever  to 
the  final  settlement.  After  the  discharge  of  the  appellant 
as  administrator,  this  suit  was  brought  against  him  as  next 
of  kin  of  L.  C.  Burkhart,  deceased,  to  enforce  the  payment 
of  the  claim  of  one  hundred  dollars  and  interest,  before  re- 
ferred to.  It  is  brought  under  section  469,  page  206,  of 
the  code,  which  is  as  folio ws :  ''The  next  of  kin  of  a  de- 
ceased person  are  liable  to  a  suit  in  equity  by  a  creditor  of 
the  estate  to  recover  the  distributive  shares  received  out  of 
such  estate,  or  to  so  much  thereof  as  may  be  necessary  to 
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satisfy  his  debt.  The  suit  may  be  against  all  of  the  next  of 
kin  jointly,  or  against  any  one  or  more  of  them  severally." 

The  claim  for  the  recovery  for  which  this  suit  was  brought, 
was.  presented  by  the  respondent  to  the  administrator  of 
L.  C.  Burkhart,  deceased,  for  his  allowance  or  rejection, 
and  afterwards  disallowed  by  him,  of  which  fact  he  after- 
wards personally  notified  the  secretary  of  the  respondent. 
When  the  claim  was  rejected,  we  think  the  respondent 
ought  to  have  proceeded  to  establish  its  validity  by  an  ac- 
tion against  the  administrator,  so  that  any  judgment  which 
might  have  been  obtained  could  have  been  satisfied  in  the 
due  course  of  administration.  The  respondent  had  a  plain 
and  adequate  remedy  at  law  to  collect  its  demands,  and 
having  discontinued  the  proceedings  already  commenced  to 
establish  the  claim,  the  administrator  was  justified  in  com- 
ing to  the  conclusion  that  it  had  been  abandoned.  Under 
these  circumstances,  after  the  final  settlement  of  the  admin- 
istration accounts,  we  think  the  respondent  ought  not  to 
maintain  a  suit  in  equity  to  establish  its  claim  against  the 
appellant  as  the  next  of  kin  to  the  decedent,  L.  G.  Burk- 
hart. 

The  decree  of  the  circuit  court  is  reversed,  and  it  is 
ordered  and  decreed  that  the  appellant  recover  of  the  re- 
spondent his  costs  of  suit. 


JAMES  ABEAHAM,  Appellant,  v.  GEORGE  ABBOTT, 

Bebpondent. 

CJoNVEYANCE— Reservation  in  a  Deed. — Where  a  person  owning  a  tract  of 
land  sells  a  portion  thereof  which  is  surrounded  by  his  other  lands,  and 
describes  the  lands  conveyed  by  metes  and  bounds,  and  then  excepts  a 
strip  included  in  these  bounds  off  of  three  sides  of  the  land  so  described, 
for  a  road;  held,  that  the  fee  passes  by  the  deed  subject  to  the  right  of 
way  for  a  road. 

Appeal  from  Multnomah  County. 

This  is  an  action  in  ejectment.  The  appellant  heretofore 
conveyed  to  the  respondent  a  tract  of  land  by  the  following 
instrument: 
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**1  have  thift  day  bargained  and  sold  nnio  the  said  An- 
nette Abbott  the  following  described  real  estate,  to  wit: 
Commencing  at  the  north-east  comer  of  the  Seldon  Murray 
Donation  Land  Claim,  running  thence  twenty  chains  west 
to  a  stake;  thence  twelve  chains  south  to  a  stake,  to  the 
initial  point  of  this  description  to  a  stake;  thence  w^t  five 
chains  to  a  stake;  thence  south  eight  chains  to  a  stake; 
thence  east  five  chains  to  a  stake;  thence  north  eight  chains 
to  the  said  initial  point  of  this  description,  except  a  strip  off 
of  the  north  and  west  sides  thereof  thirty  feet  wide,  and  a 
strip  off  of  the  east  side  thereof  twenty  feet  wide,  reserved 
for  a  road.  Said  tract  so  sold  containing  four  acres,  less 
said  reserved  strips,  being,  lying,  situated,*'  etc. 

The  appellant  contends  that  the  strips  described  in  the 
instrument  are  excepted  from  the  grant,  and  this  is  the 
question  to  be  determined  in  the  case.  The  land  by  which 
the  tract  described  in  the  instrument  is  surrounded  belongs 
to  the  appellant,  and  has  been  by  him  laid  off  in  two  acre 
tracts  with  streets — the  strips  in  question  being  a  part  of 
these  streets.  The  court  below  held  that  the  strips  passed 
by  the  conveyance  to  the  respondent  with  a  reservation  of 
the  right  to  use  them  for  a  road,  and  the  respondent  had 
judgment  accordingly,  from  which  this  appeal  is  taken. 

Wm.  Strong  dt  Sons,  and  M,  C,  6eoi*ge,  for  appellant. 
Tliayer  &  Williams,  for  respondent. 

By  the  Court,  Boise,  J. : 

The  question  to  be  decided  in  this  case  arises  on  the  con- 
struction of  the  deed  set  out  in  the  statement  of  the  case. 
The  grantor  in  this  deed  being  the  owner  of  the  land  sur- 
rounding the  tract  described  in  the  deed,  if  he  did  not  in- 
tend to  grant  any  interest  in  these  strips  will  not  be  pre- 
sumed to  have  included  them  in  the  deed  for  the  mere 
purpose  of  reserving  them,  if  any  other  reasonable  construc- 
tion can  be  given  to  the  language  of  the  instrument.  Be- 
servations  usually  impose  some  burden  or  easement  on  the 
land  conveyed,  as  a  right  of  way  or  the  like.  In  this  case 
we  think  the  manifest  intention  of  the  grantor  was  to  convey 
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to  the  grantee  the  entire  tract  of  land  described  in  the  deed 
with  the  reservation  of  the  right;  for  a  road  over  these 
strips. 

The  language  '^  except  a  strip  off  of  the  north  and  west 
sides  thereof  thirty  feet  wide,  and  a  strip  off  of  the  east  side 
thereof  twenty  feet  wide,  reserved  for  a  road,"  we  think  was 
used  by  the  parties  for  the  purpose  of  reserving  these  strips 
for  a  road  alone;  and  such  is  the  natural  meaning  of  the 
words.  Such  a  construction  will  give  effect  to  the  grant 
over  all  the  property  described,  and  afford  a  reason  for  in- 
cluding these  strips  in  the  deed,  otherwise  we  can  see  no 
reason  why  the  grantor  should  have  included  these  strips  in 
the  description  of  the  land.  The  circumstances  surrounding 
the  transaction  show  a  reason  for  such  a  construction.  For 
as  the  grantee  was  buying  land  surrounded  by  other  lands 
of  the  grantor,  it  would  be  for  his  interest  to  secbre  land 
for  roads  on  all  sides  of  him,  and  especially  as  this  land 
was  near  the  city  of  Portland  and  might  soon  be  needed  for 
suburban  lots.  And  the  same  would  be  true  of  the  grantor, 
for  he  also  might  want  streets  on  these  strips.  The  width 
of  the  strips  would  indicate  that  it  was  the  intention  of  the 
parties  that  this  land  sold  should  extend  to  the  center  of 
the  contemplated  streets,  subject  to  this  right  for  a  road, 
and  if  the  road  was  the  usual  width — ^sixty  feet — each  ad- 
joining proprietor  would  own  to  the  center.  If  we  were  to 
give  the  deed  the  construction  contended  for  by  the  appel- 
lant, ^e  could  give  no  meaning  to  the  words  **for  a  road." 
We  think  the  other  is  the  more  reasonable  construction  and 
the  one  which  the  parties  intended  at  the  time  the  deed  was 
made. 

The  decree  of  the  circuit  court  dismissing  the  plaintiff 's 
bill  will  be  affirmed  with  costs. 
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LOUIS  NICOLAI,  Respondent,  v.  S.  M.  LYON,  Appkl- 

LANT. 

CoMPOsnroN  Agreement— Evtect  op,  as  to  LiABiLrrr  of  Third  Per- 
son b. — L.,  a  broker,  undertook  to  loan  money  for  N.  for  compensation, 
upon  first-mortgage  security;  but  through  negligence  loaned  the  money 
on  second -mortgage  security,  and  thereby  became  liable  to  N.  to  make 
good  the  security.  Before  the  loan  became  due  N.  signed  a  composition 
agreement  with  other  creditors  of  the  borrower,  releasing  such  borrower 
from  personal  liability  beyond  the  lien  of  the  mortgage.  Heldf  that  the 
release  of  the  borrower  by  it  had  the  effect  to  release  L.,  the  broker,  from 
his  contingent  liability  to  N. 

Pleadinq— An  Allegation  of  Fraud,  to  be  sufficient,  must  state  facts 
which  show  that  the  party  complaining  was  misled  and  injured  Hby  the 
matter  complained  of. 

Composition  Agreement — Notice  Presumed  as  to  Condition  of  Prop- 
ER'iT  Assigned. — Where  a  composition  agreement  was  signed  in  which 
it  was  stipulated  that  the  creditors  did  not  waive  any  lien  either  of  them 
had  ufjon  the  property  assigned  by  the  agreement,  it  was  Iield,  that  the 
creditors  were  presumed  to  have  inquired  as  to  the  condition  of  the  prop- 
erty and  the  liens  to  which  it  was  subject,  and  that  to  avoid  such  agree- 
ment it  must  appear  that  active  fraud  was  practiced  upon  such  creditors. 

Appeal  from  Multnomah  County. 

It  is  alleged  on  behalf  of  the  respondent  that  in  March, 
1873,  the  appellant  undertook  with  the  respondent  for  com- 
pensation to  loan  two  thousand  dollars  for  the  respondent 
upon  adequate  first-mortgage  security;  that  he  negligently 
loaned  the  money  to  J.  B.  and  G.  B.  Upton,  upon  the 
security  of  a  second  mortgage  on  certain  real  estate  in  East 
Portland;  that  tbere  was  a  prior  unpaid  mortgage  of  record 
upon  the  property  taken;  that  the  property  so  mortgaged 
was  sold,  upon  foreclosure  of  the  first  mortgage,  for  no 
more  than  enough  to  satisfy  such  first  mortgage;  that  the 
Uptons  have  been  insolvent  ever  since  the  respondent's  debt 
became  due;  that  no  part  of  the  two  thousand  dollars  has 
been  paid.  Among  otiier  defenses  it  is  alleged  that  the  re- 
spondent and  other  creditors,  without  the  appellant's  knowl- 
edge, entered  into  composition  agreement  with  the  Uptons 
in  August,  1873,  by  which  it  was  agreed  that  in  considera- 
tion of  the  assignment  to  O.  A.  Steel,  for  the  creditor's 
benefit,  of  certain  property  by  the  Uptons,  the  creditors 
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would  release  the  Uptons  from  all  personal  liability  on  ac- 
count of  their  indebtedness  to  such  creditors;  that  it  was 
stipulated  in  the  agreement  that  the  creditors  did  not  waive 
any  liens  either  of  them  had  upon  any  of  the  property 
assigned.  The  respondent  seeks  to  avoid  the  effect  of  the 
signing  of  this  composition  agreement  upon  the  ground 
that  the  Uptons  did  not  assign  to  the  assignee  of  the  credi- 
tors a  promissory  note  which  they  held  against  A.  C.  Gibbs, 
and  which  was  included  in  the  composition  agreement;  that 
at  the  time  the  agreement  was  signed  this  note  was  deposited 
with  the  First  National  Bank  of  Portland,  as  security  for  a 
debt  due  from  the  Uptons  to  the  bank,  of  which  fact  the 
Uptons  did  not  inform  the  respondent.  The  bank  signed 
the  composition  agreement  with  the  other  creditors.  Upon 
the  trial  in  the  court  below,  the  court,  among  other  instruc- 
tions, gave  the  following: 

*'If  the  plaintiff  was  induced  to  sign  the  composition 
agreement  by  fraudulent  representations  or  fraudulent  con- 
cealments, upon  the  part  of  the  Uptons,  then  it  was  void  as 
between  the  Uptons  and  plaintiff." 

"If  it  was  void  as  between  plaintiff  and  the  Uptons,  then 
the  signing  of  the  composition  deed  by  plaintiff,  constituted 
no  defense  to  the  defendant  in  this  action." 

"  The  composition  deed  is  a  representation  that  the  Up- 
tons were  the  owners  of  the  Gibbs  note,  and  had  a  right  to 
make  a  good  and  sufficient  transfer  of  the  same  to  the 
assignee,  for  the  use  and  benefit  of  the  creditors;  and  if 
untrue  at  the  time,  and  known  to  be  untrue  by  the  Uptons, 
was  a  fraud  upon  every  creditor  who  signed  the  composition 
deed  without  knowledge  of  the  truth,  and  rendered  it  void 
as  to  them."  ^^ 

The  appellant's  counsel  asked  the  following  instruction, 
which  was  refused : 

"  If  the  jury  find  from  the  evidence  that  at  the  time  of 
the  signing  of  the  composition  agreement  by  Nicolai,  the 
Uptons  were  the  owners  of  the  Gibbs  note  mentioned  in 
the  pleadings,  but  that  said  note  was  pledged  to  the  bank 
as  collateral  security  for  a  debt  due  from  the  Uptons  to  the 
bank,  and  that  the  bank  also  signed  said  composition  agree- 
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meat,  and  that  thereafter,  and  within  the  time  specified  in 
said  agreement,  the  Uptons  assigned  to  G.  A.  Steel  all  their 
interest  in  said  note  by  proper  conveyance,  then  the  Uptons 
fulfilled  their  part  of  said  composition  agreement  so  far  as 
said  note  is  concerned." 

The  respondent  had  judgment  on  a  verdict  of  the  jury  for 
two  thousand  dollars,  the  amount  prayed  for.  From  this 
judgment  this  appeal  is  taken. 

Dolph,  Bronaugh,  Dolph  &  Simon,  for  appellant. 
Catlin  &  Killen,  and  Wm.  Strongy  for  respondent. 

By  the  Court,  BoiSE,  J. : 

This  case  has  been  before  this  court  on  a  former  appeal 
by  the  appellants,  and  in  that  appeal  some  of  the  questions 
now  presented  were  heard  and  considered  by  the  court.  (6 
Or.  457.)  On  that  appeal  it  was  held  by  this  court  that 
the  fact  that  Lyon  signed  the  composition  deed  would  not 
operate  to  relieve  the  Uptons  from  any  contingent  liability 
they  might  be  under  to  Lyon,  provided  Nicolai  shall  recover 
against  him  on  the  contract  named  in  the  complaint,  arising 
out  of  his  failure  to  loan  the  two  thousand  dollars  on  a  first 
mortgage;  and  that  the  signing  of  the  composition  agree- 
ment by  Nicolai  released  Lyon  from  his  liability  to  Nicolai. 
The  decision  of  the  court  in  that  appeal  would  be  binding 
on  us  as  authority  in  determining  this  appeal,  were  it  not 
that  it  is  now  claimed  that  the  composition  agreement  was 
not  binding  on  Nicolai,  for  the  reason  that  it  was  fraudulent; 
that,  as  alleged  in  the  replication,  ''  said  composition  agree- 
ment was  never  valid  or  binding  on  respondent,  because  at 
the  time  of  its  execution  said  Uptons  were  not  the  owners 
of  said  Gibbs'  note,  and  did  not  inform  plaintiff  of  that  fact, 
of  which  he  was  ignorant."  We  do  not  think  this  is  a  suffi- 
cient allegation  of  fraud.  (HorreU  v.  Manning,  6  Or.  416; 
BoI/y.  Bu88ell,  5  Id.  400;  Dubois  v.  Hei'mance,  56  N.  Y.  673; 
Liffeti  V.  Field,  52  Id.  621.)  Moreover,  to  avoid  the  agree- 
ment on  this  ground,  it  should  appear  that  the  respondent 
was  misled  by  this  fact,  and  thereby  induced  to  execute  the 
agreement. 
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The  evidence  also  tends  to  show  that  at  the  time  that 
Nicolai  signed  the  agreement  the  Gibbs  note  was  pledged 
at  the  First  [National  Bank,  to  secnre  notes  of  the  Uptons, 
and  that  the  Uptons  were  the  owners  of  it.  If  snch  was  the 
fact,  then  the  note  was  the  property  of  the  Uptons,  snbject 
to  the  lioD,  and  was  one  of  the  portions  of  the  property  of 
the  Uptons,  named  in  the  composition  agreement,  which  was 
reserved  to  the  lienholder  by  the  express  terms  of  the  agree- 
ment— as  much  so  as  the  property  subject  to  the  mortgage 
held  by  Nicolai;  for  it  appears  from  the  agreement  itself 
that  the  parties  thereto  stipulate  and  say  in  relation  to  these 
liens,  "not  hereby  waiving  any  lien  that  any  of  or  either 
of  us  have  upon  said  property  or  any  part  thereof."  The 
First  National  Bank  was  a  party  to  the  agreement  as  weUas 
Nicolai.  Nicolai  should  have  then  inquired  as  to  the  liens 
which  are  referred*  to,  and  will  be  presumed  to  have  done 
so,  unless  some  active  fraud  is  shown  to  have  been  practiced 
on  him  by  which  the  condition  of  this  note  was  concealed 
from  him.  On  this  subject  the  counsel  for  the  appellant 
asked  the  court  to  instruct  the  jury  that:  "If  the  jury  be- 
lieve from  the  evidence  that  at  the  time  of  the  signing  of 
the  composition  agreement  by  Nicolai  the  Uptons  were  the 
owners  of  the  Gibbs  note  mentioned  in  the  pleadings,  but 
that  said  note  was  pledged  to  the  bank  as  collateral  security 
for  a  debt  due  from  the  Uptons  to  the  bank,  and  that  the 
bank  also  signed  the  composition  agreement,  and  that  there- 
after and  within  the  time  specified  in  said  agreement  the 
Uptons  assigned  to  G.  A.  Steel  all  their  interest  in  said 
note  by  proper  conveyance,  then  the  tJptons  fulfilled  their 
part  of  the  composition  agreement  so  far  as  said  note  is 
concerned." 

We  think,  for  the  reasons  before  stated,  that  this  instruc- 
tion should  have  been  given,  and  that  the  refusal  of  the 
court  to  give  it  was  error,  for  which  the  judgment  of  the 
circuit  court  should  be  reversed  and  a  new  trial  ordered. 
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.e4o  671         E.  C.  DICE,  Eespondent,    v.   WILLAMETTE  TEANS- 

PORTATION  AND  LOCKS  COMPANY,  Appellant. 

Neoligence— Passenger  mat  Land  at  Intermediate  Points.— A  passen- 
ger for  hire,  traveling  upon  a  steamboat,  has  a  right  to  go  ashore  at  any 
point  where  such  boat  may  land,  before  arriving  at  his  destination, 
without  forfeiting  his  rights  as  a  passenger  to  safe  ingress  and  egress. 

Appeal  from  Marion  County.  The  facts  are  stated  in  the 
opinicm. 

HUl,  Durham  &  Thompson  y  for  appellant. 
Ben  Hayden,  Knight  dc  Lord,  for  respondent. 

By  the  Court,  Pbim,  J. : 

This  action  was  brought  to  recover  damages  for  injuries 
sustained,  as  is  alleged,  through  the  negligence  of  the  agents 
and  servants  of  the  appellant.  The  appellant  was  a  corpor- 
ation and  the  owner  and  proprietor  of  a  steamboat  named 
the  "  Occident,"  which  was  employed  by  the  appellant  in 
conveying  passengers  and  merchandise  on  the  Willamette 
river,  from  Portland  to  Independence,  Oregon,  for  hire; 
and  was  also  the  owner  and  proprietor  of  a  wharf  at  the 
foot  of  Trade  street,  in  the  city  of  Salem,  Oregon .  The 
appellant  received  the  respondent  into  its  said  boat  for  the 
purpose  of  carrying  him  safely  therein  as  a  passenger  from 
Portland  to  Independence,  Oregon,  for  the  usual  fare. 
That  before  reaching  Independence  the  appellant  stopped 
its  said  boat  at  its  wharf  in  the  city  of  Salem,  on  the  night 
of  the  seventh  day  of  December,  for  the  purpose  of  dis- 
charging its  freight  and  passengers.  That  while  it  was  so 
stopped  and  employed  in  landing  its  passengers,  the  re- 
spondent, having  occasion  to  go  ashore  on  business,  in  pass- 
ing from  said  boat  to  the  wharf  stepped  off  the  boat  and 
fell,  breaking  his  right  arm  and  sustaining  other  injuries. 
That  the  night  was  dark  and  rainy,  and  there  were  no  lights 
on  the  boat  and  wharf,  or  none  sufficient  to  enable  the  re- 
spondent to  see  plainly  his  way  ashore.  The  respondent 
was  without  blame,  unless  *going  ashore  at  that  place  with- 
out permission  of  the  appellant  shall  be  considered  such. 
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A  judgment  was  recovered  against  the  appellant  in  the 
court  below,  from  which  an  appeal  is  taken  to  this  court. 

The  theory  of  the  appellant  is  that  respondent  having 
employed  the  company  to  carry  him  safely  from  Portland 
to  Independence,  should  have  remained  on  the  boat  with- 
out going  ashore  at  any  intermediate  point  until  the  boat 
reached  his  place  of  destination.  That  when  its  boat 
stopped  at  its  wharf  at  Salem  for  the  purpose  of  discharg- 
ing its  freight  and  passengers,  it  was  not  obliged  to  furnish 
the  respondent  a  safe  means  of  egress  from  its  boat  to  its 
wharf,  although  he  may  have  had  business  ashore  at  that 
point;  that  his  attempt  to  go  ashore  there  was  at  his  own 
risk,  and  that  the  appellant  was  not  responsible  for  any  in- 
jury that  may  have  resulted  to  him  in  consequence  of  the 
accident. 

At  the  trial  of  the  case  the  court  was  requested  by  the 
appellant  to  instruct  the  jury  as  follows:  **  If  you  find  that 
the  plaintiff  took  passage  on  the  defendant's  boat  at  Port- 
land for  the  town  of  Independence,  and  that  he  attempted 
to  land  at  a  way  port  without  the  permission  of  the  defend- 
ant, .then  in  so  doing  he  was  not  a  passenger,  but  took 
upon  himself  the  risk  of  receiving  injury  in  landing  from 
and  returning  to  the  boat,  and  he  can  not  recover  in  this 
action  unless  you  find  such  negligence  on  the  part  of  the 
defendant  as  would  render  it  liable  to  a  person  not  a  pas- 
senger." The  refusal  of  this  instruction  is  the  principal 
ground  of  error  complained  of  by  the  appellant. 

To  sustain  this  proposition  the  appellant  cites  the  case  of 
StcUe  V.  Orand  Trunk  Railway  Company  of  Canada,  68  Maine, 
176.  While  the  syllabus  of  that  case  sustains  the  prop- 
osition, the  facts  of  the  case  are  not  at  all  analogous  to  the 
one  under  consideration.  That  was  a  criminal  case,  and 
the  indictment  charged  the  company  with  negligently  and 
carelessly  running  their  locomotive  against  one  PuUen,  by 
means  whereof  he  was  killed.  He  had  purchased  a  ticket 
at  Auburn  for  Portland.  The  train  turned  out  on  the  side 
track  at  an  intermediate  point  to  await  the  express  train  from 
Portland,  which  was  behind  time.  The  deceased  got  off  the 
car  while  it  was  standing  there,  crossed  the  main  track  and 


62  Dice  v.  W.  T.  &  L.  Co.  [Sup.  Ct. 

Opinion  of  the  Court — Prim,  J. 

went  behind  the  water  tank  for  a  necessary  purpose.  While 
there  the  express  train  signaled  its  approach  and  the  con- 
ductor of  the  waiting  train  gave  the  usual  notice  for  passen- 
gers to  resume  their  seats,  which  the  deceased  did  not  hear, 
but  did  hear  the  double  whistle,  and  thereupon  rushed 
from  behind  the  water  tank,  but  not  seeing  the  approaching 
train  on  account  of  the  intervening  water  tank,  undertook 
to  recross  the  main  track,  when  he  was  struck  by  the  en- 
gine of  the  express  train  and  so  injured  that  he  died  in  a 
few  hours.  Thus  it  will  be  seen  that  the  train  had  not 
stopped  at  a  depot  for  the  purpose  of  discharging  its  pas- 
sengers, nor  was  the  deceased  injured  on  account  of  the 
means  of  egress  and  ingress  to  the  car  being  in  any  way  de- 
fective and  unsafe,  nor  does  it  appear  that  there  was  any 
negligence  on  the  part  of  the  agents  and  servants  of  the 
company.  If  the  respondent  in  the  case  had  been  injured 
by  another  boat  running  against  him  after  he  had  safely 
reached  the  wharf  it  would  have  been  an  analogous  case. 

A  case  is  cited  on  the  other  side  in  51  Georgia,  which 
appears  to  be  in  point.    (The  Montgomery  and   West  Point 
Railroad   Company  v.   Jesse  Baring ,   51   Ga.   582.)      One 
Baring  took  passage  on  the  road  of  said  company  at  Colum- 
bus, Georgia,  to  be  carried  to  West  Point,  Georgia,  for  the 
usual  fare.     The  train  was  stopped  on  the  track  at  an  inter- 
mediate point  from  half  an  hour  to  an  hour  in  the  night . 
time,  to  await  the  arrival  of  another  train  of  the  company, 
to  convey  its  passengers  to  its  destination.  The  train  stopped 
over  an  open  ditch  six  or  eight  feet  deep,  at  the  bottom  of 
which  there  were  rocks  and  timbers,  which  ditch  was  known 
to  the  conductor  but  unknown  to  the  passengers.     There 
were  no  stationary  lights  by  which  it  could  be  seen  by  him. 
While  the  train  was  standing  there  the  passenger  stepped 
out  of  the  car,  and  was  precipitated  into  the  ditch  and  had 
his  leg  broken  and  was  crippled  for  life.     In  that  case,  it 
was  held  by  the  court  that  he  had  the  right  under  the  cir- 
cumstances to  step  out  of  the  car,  and  that  the  company 
was  liable  for  damages  for  the  injuries  resulting  to  him,  on 
the  ground  of  negligence. 

Under  the  facts  and  circumstances  of  the  case  under  con- 
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sideratioD  we  are  of  opinioD  that  the  respondent  had  the 
right  to  go  ashore  at  Salem,  and  that  appellant  was  obliged, 
through  its  agents  and  servants,  to  provide  him  a  safe  means 
of  egress  from  the  boat  to  jts  wharf.  It  follows  from  this 
conclusion  that  it  was  not  error  to  refuse  the  instruction 
requested. 

The  judgment  is  affirmed,  with  costs. 


COLIN  McEAE,  Appellant,  v.  V.  S.  DAVINEB  et  al., 

Respondents. 

A  PiTRCHASE  AT  AN  ExBCUTioN  Salb  by  a  sheriff,  depends  upon  the  judg- 
ment, the  levy,  and  deed.  All  other  questions  are  between  the  parties 
to  the  judgment  and  the  sheriff. 

Sheriff's  Sale — Obdeb  of  Confirmation  Conclusive  of  Regularity  of 
Sale. — By  sec.  293,  subd.  4,  of  the  code,  an  order  confirming  a  sheriff^s 
sale  is  a  conclusive  determination  of  the  regularity  of  the  proceedings 
concerning  such  sale,  as  to  all  persons  in  any  other  action,  suit,  or  pro- 
ceeding  whatever. 

Appeal  from  Union  County.  The  facts  are  stated  in  the 
opinion. 

M.  Baker  and  R.  Eakin,  for  appellant. 

L.  0.  Stems,  John  J.  Balleray  and  F.  M,  Ish,  for  respond- 
ents. 

By  the  Court,  Pbim,  J. : 

This  suit  was  commenced  in  equity  to  set  aside  a  sheriff's 
sale  of  real  estate,  made  under  and  by  virtue  of  an  execu- 
tion, and  is  based  upon  the  following  facts:  On  October 
21,  1876,  V.  S.  Daviner,  one  of  the  respondents,  recovered 
a  judgment  against  the  appellant,  in  the  circuit  court  of  the 
state  of  Oregon  for  the  county  of  Union,  for  the  sum  of 
two  thousand  and  fifty-five  dollars  and  thirty-five  cents,  and 
costs  of  suit.  On  October  23,  1876,  execution  was  duly 
issued  thereon  and  levied  upon  the  real  estate  described  in 
the  complaint;  and  thereafter,  on  December  11,  1876,  such 
real  estate  was  sold  to  Joseph  Oliver,  one  of  the  respond- 
ents in  this  suit.     On  May  8,  1877,  at  a  regular  term  of  the 
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circuit  court  of  said  county,  the  said  Daviner  presented  the 
proofs  of  sale,^to  wit,  the  affidavit  of  J.  H.  Stevensj»Jr., 
the  certificate  of  S.  O.  Swackhamer,  the  sheriff,  and  his  re- 
turn on  the  execution;  and  there  being  no  objections  inter- 
posed thereto  by  said  appellant,  the  sale  was  duly  confirmed 
by  said  court.  In  July,  1877,  the  time  for  redemption 
having  expired,  and  appellant  having  failed  to  redeem,  the 
sheriff  duly  made  and  executed  a  deed  of  said  premises  to 
Joseph  Oliver.  On  October,  1878,  two  years  after  the  ren- 
dition of  the  judgment,  this  suit  was  commenced,  to  set 
aside  the  sale  on  the  ground  that  said  sale,  order  of  con- 
firmation, and  deed  were  void.  This  assumption  is  based 
upon  the  allegation  that  the  time,  place,  and  manner  of  said 
sale  by  the  sheriff  of  said  real  estate  were  not  advertised 
according  to  law  in  this:  1.  That  the  notice  thereof  was 
not  published  for  four  weeks  in  a  newspaper  in  the  county; 
2 .  That  it  does  not  appear  that  the  notice  was  posted  in 
three  public  places  in  the  county  where  the  property  was  to 
be  sold,  for  four  weeks;  3.  It  does  not  appear  that  the  sale 
was  on  the  day  and  hour  mentioned  in  the  notice;  4.  It  does 
not  appear  that  there  was  no  personal  property  of  defend- 
ant in  execution  subject  to  levy. 

Exhibit  ''A,"  annexed  to  the  complaint,  shows  that  the 
notice  of  sale  was  signed  officially  by  the  sheriff  of  said 
county,  bearing  date  November  9,  1876,  and,  after  reciting 
in  substance  the  execution,  is  to  the  effect  that  he  has  levied 
on  all  the  right,  title,  and  interest  of  McBae  in  and  to  the 
following  real  property  (describing  it),  and  that  on  Decem- 
ber 11,  A.  D.  1876,  at  two  o'clock  p.  m.,  at  the  court-house 
door  of  said  Union  county,  he  will  sell  it  to  the  highest  bid- 
der for  cash.  To  this  is  also  attached  the  affidavit  of  J.  H. 
Stevens,  Jr.,  to  the  effect  that  he  was  foreman  of  the  Mount- 
ain Sentinel,  a  weekly  newspaper  published  at  Union,  Union 
county,  state  of  Oregon,  and  that  the  foregoing  notice  of 
sale  was  published  in  said  paper  once  a  week  for  four  con- 
secutive weeks,  beginning  with  the  issue  of  November  11, 
1876,  and  ending  with  the  issue  of  December  1,  1876. 

Exhibit  "B"  is  the  return  of  said  sheriff  on  said  execu- 
tion, which  recites,  among  other  things,  that  there  being  no 
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personal  property  found,  he  levied  upon  the  said  real  prop- 
erty and  advertised  the  same  for  sale  at  the  court  house  in 
the  said  county  of  Union,  state  of  Oregon,  on  the  eleventh 
day  of  December,  1876,  by  posting  up  three  notices  of  said 
sale  in  three  public  places  in  said  county,  one  of  which  was 
posted  on  the  court-house  door  of  said  county,  and  by  pub- 
lishing the  same  in  the  Mountain  Sentinel,  the  proof  of 
which  was  thereto  attached.  And  that  in  pursuance  of  said 
notice  the  same  was  sold  at  public  auction  at  said  time  and 
place  to  Joseph  Oliver,  he  being  the  highest  bidder  there- 
for, subject  to  redemption.  Thus  it  will  be  seen  that  the 
proof  and  recitals  contained  in  these  exhibits  show  a  sub- 
stantial compliance  with  the  requirements  of  the  statute  in 
the  several  particulars  complained  of  by  appellant.  But  it 
appears  that  there  was  a  valid  judgment,  levy,  and  deed. 
These  were  all  that  a  bona  fde  purchaser  was  required  to 
look  to.  (Borer  on  Judicial  Sales,  sees.  588,  589;  Wheaton 
v.  SextoHy  4  Wheaton,  503.) 

The  matters  complained  of  were  niere  irregularities  which 
did  not  render  the  sale  void,  but  were  such  as  were  cured  by 
the  order  of  confirmation. 

The  code  provides  that  such  order  is  "a  conclusive  de- 
termination of  the  regularity  of  the  proceedings  concerning 
such  sale  as  to  all  persons,  in  any  other  action,  suit,  or  pro- 
ceeding whatever."  (Civil  Code,  sec.  293,  subd.  4:  Dolph  v. 
Barney,  5  Or.  192;  Matthews  v.  Eddy,  4  Id.  225.)  Ap- 
pellant  had  three  remedies:  the  right  to  appear  and  file 
objections  to  the  order  of  confirmation  of  the  sale,  the  right 
of  appeal,  and  the  right  of  redemption,  all  of  which  he  has 
neglected  and  failed  to  avail  himself  of;  nor  ha^  he  made 
such  a  statement  of  facts  as  would  excuse  such  laches  in  & 
court  of  equity. 

We  are  of  the  opinion  that  the  decree  of  the  court  below 
should  be  affirmed  with  costs. 
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L.  J.   SHERMAN,  Appellant,  v.  J.  D.  OSBORN,  Re- 

SPONDENT. 

Pleadtno— Dextal  OS  Infobuatiox  and  Belief. — ^Where  the  plaintiff  in 
his  reply  used  these  words:  *'Bat  whether  the  defendant  was  at  the  time 
a  non-resident  of  this  state,  plaintiff  has  no  knowledge  or  information 
thereof  sufficient  to  form  a  belief,  and  therefore  denies  the  said  allega- 
tion:"  Held,  that  this  was  a  sufficient  denial  of  the  allegation  of  non- 
residence. 

Appeal  from  Baker  County.  The  facts  are  stated  in  tbe 
opinion. 

L.  0.  Stoms  and  John  J.  Balleray,  for  appellant. 
A.  J.  Laim'ence  and  L.  B.  Ison,  for  respondent. 

By  the  Court,  Kellt,  C.  J. : 

This  is  an  action  brought  upon  a  promissory  note  made 
and  delivered  by  the  respondent  in  the  state  of  Nevada. 
As  a  defense  to  the  action,  he  pleads  the  statute  of  limita- 
tions of  that  state  in  the  following  words:  "  That  said  prom- 
issory note  was  made  and  became  due  in  Elko  county,  state 
of  Nevada.  That  at  the  time  said  cause  of  action  arose  on 
said  promissory  note,  the  said  Bhinehart  Brothers,  the 
payees,  and  this  defendant  were  non-residents  of  the  State 
of  Oregon,  and  that  by  the  laws  of  the  state  of  Nevada,  in 
relation  to  contracts  made  prior  to  March  2, 1877,  an  action 
could  only  be  commenced  upon  a  promissory  note  in  writ- 
ing within  four  years  from  the  time  when  the  same  became 
payable." 

Although  the  respondents  defense  under  the  statute  of 
limitations  of  Nevada  might  have  been  set  forth  with  more 
precision,  we  nevertheless  think  it  is  sufficient  to  present  the 
defense  relied  on  by  the  respondent  under  section  twenty- 
six  of  the  civil  code,  which  provides  that  "when  a  cause 
of  action  has  arisen  in  another  state  between  non-residents 
of  this  state,  and  by  the  laws  of  the  state  where  the  cause 
of  action  arose  an  action  can  not  be  maintained  thereon,  by 
reason  of  the  lapse  of  time,  no  action  shall  be  maintained 
in  this  state."    We  think  the  court  did  not  err  in  overruling 
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the  demorrer  to  the  answer.  The  demurrer  to  the  answer 
having  been  overrnled,  the  appellant  filed  a  reply  in  these 
words:  ''But  whether  the  defendant,  J.  D.  Osborne,  was  at 
that  time,  viz.,  the  time  when  the  cause  of  action  arose  on 
said  promissory  note,  a  non-resident  of  the  state  of  Oregon, 
plaintiff  has  no  knowledge  or  information  thereof  sufficient 
to  form  a  belief,  and  therefore  denies  said  allegation. '' 

The  court  held  *that  this  was  not  a  sufficient  denial  of 
knowledge  or  information  to  comply  with  the  statute,  and 
on  motion,  gave  judgment  upon  the  pleadings  against  the 
appellant.  In  this,  we  hold  there  was  error.  It  was  held 
by  this  court  in  the  case  of  Bobbins  v.  Baket',  2  Or.  52, 
upon  a  similar  denial,  and  under  a  statute  quite  like  the 
one  now  in  force,  that  it  was  sufficient. 

The  judgment  is  reversed,  and  this  case  remanded  for 
trial  in  the  circuit  court. 


J.  A.  STEOWBKIDGE,   Appellant,  v.  THE  CITY  OF 

PORTLAND,  Respondent. 

Sewer  Improvements— Proceedings  Relatino  to  Streets  do  not  Ap- 
ply.— The  common  council  of  the  city  of  Portland,  under  section  106  of 
the  charter,  has  power  to  lay  down  necessary  sewers,  and  charge  their 
coat  to  the  property  directly  benefited;  and  it  is  not  necessary,  before 
proceeding  to  construct  such  sewer,  that  the  council  shall  declare  by  or- 
dinance that  the  sewer  is  necessary,  or  create  a  taxing  district  to  be 
charged  with  the  cost  of  its  construction.  • 

Appeal  from  Multnomah  County.  The  facts  are  stated  in 
the  opinion. 

TV.  W.  Thayer  and  Sidney  Dell,  for  appellant: 

The  common  council  has  made  an  omission  fatal  to  the 
assessment,  in  not  having  defined  and  declared  the  taxing 
district  of  the  sewer.  The  complaint  shows  that  the  ter- 
mini of  the  sewer  district  are  named  by  the  resolution,  but 
the  lateral  boundaries  are  not,  nor  are  the  lateral  bounda- 
ries of  the  latter  defined  by  the  law.  In  ordinary  street 
improvements,  the  fixing  of  the  termini  defines  the  whole 
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taxing  district,  becaose  the  lateral  bonndaries  are  limited 
by  the  charter  (section  97)  to  lots  "abutting"  on  the  street, 
etc.  Bat  in  case  of  sewers,  the  lateral  bonndaries  are  not 
defined  by  the  charter,  bnt  that  legislatiye  discretion  is 
delegated  to  the  cooncil,  indicating  the  principle  of  the 
limit  to  be  the  **  property  directly  benefited"  (section 
106),  and  exclading  the  rule  for  lateral  boundaries  in  other 
cases.  The  common  council  alone  has  the  power,  under  the 
charter,  to  fix  the  lateral  boundaries  of  the  taxing  district 
for  the  sewer. 

That  the  council  has  the  power  to  define  the  district  for 
taxation  will  hardly  be  questioned.  It  may  do  so  under  the 
general  right  to  do  everything  necessary  to  the  exercise  of 
this  delegated  power  to  make  sewers;  also,  under  section 
78,  authorizing  it  "to  determine  everything  convenient  and 
necessary  concerning  such  improvements."  (Burroughs  on 
Taxation,  sees.  146,  147;  Hoyt  v.  E.  Saginaw  (1869),  19 
Mich.  39;  Charter,  sec.  106.) 

The  council  can  not  delegate  that  power  to  individuals.  It 
is  confined  to  them.  (2  Dillon,  M.  C,  p.  721,  n.)  The 
power  of  the  council  to  pass  ordinances  to  improve  streets 
is  legislative,  and  can  not  be  delegated.  (6  N.  T.  (2  Seld.) 
92.)  It  can  not  delegate,  unless  specially  authorized.  (56 
111.  354;  7  Bush  Ky.  599,  667;  2  Dillon,  M.  C,  sees.  618, 
690,  288,  n.;  Burroughs  on  Taxation,  sees.  146,  147;  Gilm. 
111.  416.)  The  legislature  may  define  how  large  the  tax- 
able community  may  be,  whether  state,  county,  ward,  etc. 
(58  Pa.  St.  320;  104  Mass.  236.) 

Defining  the  taxing  district  by  the  council  is  a  funda- 
mental act.  Without  it,  the  assessment  and  all  subsequent 
proceedings  are  void. 

On  the  Charter.  Section  106  declares  that  when  [after] 
the  council  shall  direct  the  same  [expense]  to  loe  assessed 
on  the  property  directly  benefited,  "such  expense  shall  in 
every  other  respect  [i.  e.,  other  than  the  limit  of  the  district 
and  mode  of  apportionment]  be  assessed  and  collected  in 
the  same  manner  as  is  provided  in  case  of  street  improvement. " 
And  section  79  provides  for  ten  days'  ''notice  thereof  by 
publication."    This  notice  stands  in  the  place  of  process  in 
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proceedings.  {Scammon  y.  Chicago ^  40  III.  146.)  And  it  is 
plain  that  no  process  could  be  served  or  issued  unless  tbe 
parties  or  the  property  to  be  affected  were  ascertained  with 
convenient  certainty;  in  a  word,  unless  the  taxing  district 
were  previously  defined  and  declared.  A  /orlion,  notice 
could  not  be  given  where  it  was  not  known  who  were  in- 
tended to  be  affected.  Notice,  then,  is  a  fundamental  act, 
the  absence  of  which  voids  the  assessment.  (6  Or.  395.) 
And  as  the  notice  would  be  void  for  uncertainty  in  the  ab- 
sence of  a  declaration,  **by  the  law  or  charter,'' of  the  prop- 
erty and  persons  proposed  to  be  affected,  it  foUows  that  the 
defining  of  the  taxing  district  prior  to  notice  is  absolutely 
essevdml  and  fundamental.  Also,  to  make  a  remonstrance 
possible,  under  section  81.  Also  section  80,  ' '  must  specify," 
etc.,  taken  with  section  106,  is  an  express  direction  to  de- 
fine it. 

On  principle  and  authority.  This  proceeding  is  the  crea- 
tion of  a  lien  against  the  will  of  the  lot  owner,  and  since,  as 
we  have  shown,  no  one  but  the  council  can  define  the  dis- 
trict to  be  taxed,  it  is  plainly  essential  to  the  claim  of  lien 
by  the  council,  that  it  should  specify  what  property  it  pro- 
posed to  affect  by  the  lien;  just  as  in  any  other  statutory 
lien  the  property  proposed  to  be  affected  must  be  described 
in  the  original  notice  of  lien,  with  sufficient  certainty,  or 
else  it  is  void.  The  obtaining  of  this  lien  is  the  sole  pur- 
pose of  this  proceeding;  and  the  defining  of  the  district  to 
be  taxed  for  the  proposed  improvement  is  the  first  necessary 
step.  No  more  particularity  of  description  of  the  lien  is 
then  required,  because  it  only  then  affects  the  general  rights 
of  notice  and  remonstrance.  It  is  a  fundamental  right  of 
the  property  owner  to  have  all  the  property  in  the  taxing 
district  assessed,  and  when  a  lot  is  omitted  the  assessment 
is  void  (51  Cal.  15);  therefore,  it  is  essential  to  this  right 
that  the  district  should  be  declared.  Making  sewer  does 
not  give  the  lien,  but  a  strict  compliance  with  the  statute 
does.  ''Municipal  liens  rest  upon  the  law  alone"  (79  Pa. 
St.  272),  and  ''the  power  to  assess  the  cost  of  improvement 
as  a  lien  can  not  arise  from  benefit  to  the  abutting  owner." 

Jurisdiction  to  create  lien  is  acquired  step  by  step  (61 
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Barb.  469),  and  everjihing  having  tbe  semblance  (52  Mo. 
133)  of  benefit  to  the  owner  must  be  complied  with  before 
lien  is  acquired  or  liability  accrues  by  building  the  sewer." 
(48  N.  T.  496;  6  Or.  66.)  The  result  of  the  decisions  as 
stated  by  Mr.  Cooley  (Con.  Lim.  494^  502)  is  that  a  tax  must 
be  uniform  throughout  the  taxing  district.  A  state  tax  is 
to  be  apportioned  through  the  state;  a  county  tax  through 
the  county;  a  city  tax  through  a  city.  If  the  rule  of  appor- 
tionment is  uniform  throughout  the  taxing  district  the  con- 
stitutional provision  is  not  violated.  (52  Cal.  20.)  And 
this  is  also  a  principle  of  general  law  that  taxation  or  assess- 
ment shall  be  equal  and  uniform.  An  assessment  is  in  the 
nature  of  a  tax  and  implies  ratio.  (29  Mich.  504.)  Every 
requirement  of  the  charter  must  be  strictly  pursued  unless 
so  purely  formal  as  in  no  way  to  bear  upon  the  protection 
or  the  right  of  the  parties  to  be  affected. 

The  declaration  of  intention  to  construct  the  sewer  and 
defining  the  boundaries  of  the  sewer  district  must  be  by 
ordinance.  Compare  the  following  sections  of  the  city 
charter,  to  wit:  39;  38,  par.  26;  78;  80;  101;  and  106 adopts 
the  old  act.     (27  Cal.  630.) 

The  **  probable  cost"  must  be  assessed  prior  to  the  con- 
struction of  the  sewer;  which  has  not  been  done.  (City 
Charter,  sees.  82,  84,  85,  102;  2  Dillon  M.  C,  sees.  605, 
610,  651;  2  Or.  81.)  After  one  assessment,  no  power  to 
order  another.  Hence  mode  prescribed  must  be  pursued. 
Previous  assessment  is  notice  of  the  particular  property  on 
which  lien  is  claimed  and  amount. 

The  next  step  is  the  ordinance  declaring  the  time  and 
manner  of  doing  the  work.  It  delegates  a  discretion  to  the 
committee  on  streets  and  is  void.  It  provides  for  a  sewer 
of  ten,  twelve  and  fifteen-inch  pipe,  and  adds,  **  with  catch- 
water  basins,  man-holes,  lamp-holes,  sockets,  and  branches 
at  such  points  as  the  committee  on  streets  and  public  prop- 
erty may  designate."  (2  Dillon  M.  C,  sec.  618,  citing  56 
111.  354;  1  Id.,  sec.  60,  citing  6  N.  T.  (2  Seld.)  92.)  City 
Charter,  sec.  101 :  '*  Council  must  provide."  (9  Barb.  152;  43 
Mo.  359;  46  Id.  100;  52  Id.  133;  50  111.  28;  2  Dillon  M.C., 
605,  n.  2:  ''Liable  to  abuses;"  56  111.  354;  60  111.  441,  572.) 
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This  delegation  is  the  door  of  fraud.  Assessment  void, 
because  no  time  nor  manner  of  giving  notice  of  letting  the 
contract  was  fixed  by  ordinance  or  otherwise,  and  nothing 
to  declare  what  a  '*  proper  notice  "  was.  This  was  a  discre- 
tion imposed  on  the  common  council  to  decide  and  deter- 
mine, and  failing  to  do  so,  there  was  no  legal  notice.  The 
charter,  sec.  101,  requires  the  council  to  accept  or  reject  the 
bid,  and  vests  in  that  body  a  discretion  as  to  bids  by  lot 
owners.  But  the  council  never  acted  on  the  bid,  and,  there- 
fore, the  contract  is  void. 

Omission  of  street  railway  property  and  Corbett's  four 
lots  voids  the  assessment.  Street  railway  liable  to  as- 
sessment. (32  Cal.  409,  499;  38  Conn.  42;  10  Ohio  St. 
159,  164;  12  Iowa,  112;  60  111.  441.)  If  one  lot  is  left  out 
of  the  assessment,  it  violates  the  rule  of  uniformity  and 
ratability,  and  it  is  void.  (51  Cal.  15;  31  Id.  241;  32  Id. 
409,  499;  Upinglon  v.  OviaU,  24  Ohio  St.) 

The  proviso  to  section  106  of  the  city  charter  does  not  au- 
thorize the  council  to  delegate  its  power  of  aasessmerU  to 
three  disinterested  persons.  It  only  authorizes  them  ''to 
estimate  and  determine  " — not  to  assess — *'  the  proportion- 
ate share  of  the  cost  of  the  sewer"  that  ought ''to  be 
assessed" — not  to  the  lots  or  parts  of  lots,  but  "to  the 
several  owners  of  the  property  "  which  has  already  been 
declared  by  the  council  to  be  "  benefited  thereby."  (40 
Ind.  235.)  Assessment  should  show  the  amount  each  lot  is 
liable  for,  though  there  are  different  owners.  It  requires 
the  most  explicit  language  to  authorize  council  to  delegate 
its  po^er.  (6  N.  Y.  92.)  The  proviso  certainly  does  not 
authorize  the  three  to  define  and  declare  the  taxing  dis- 
trict; nor  to  declare  what  property  in  that  district  is  directly 
benefited;  nor  to  estimate  and  determine  what  the  whole 
cost  of  the  sewer  is  or  may  be;  nor  to  apportion  it  among 
the  several  lots  and  parts  of  lots,  according  to  the  ratio  of 
benefits.  But  it  assumes  all  these  to  have  already  been 
done,  at  the  time  the  three  are  appointed. 

The  law  requires  (sec.  106)  the  assessment  to  be  in  the 
ratio  of  direct  benefits,  and  not  in  the  ratio  of  cash  value. 
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The  tme  mie  is  the  direct  ^iDcrease  in  the  market  value, 
lYhich  in  this  case  is  shown  by  the  bill  to  be  equal  for  each 
lot  in  proportion  to  its  superficial  area;  and  that  by  cash 
Talne  is  not  according  to  benefits.  (Burroughs  on  Taxation » 
sec.  148,  p.  472.)  City  charter,  sec.  106,  prohibits  cash 
Talne  as  mode.  (2  Dillon  M.  C,  p.  693,  sec.  596  n.)  If 
for  benefits,  *' frontage  not  sufficient,  and  the  report  of 
commissioners  must  show  it  was  on  right  basis."  (36  Conn. 
•66;  20  N.  J.  L.  104,  115.)  '•  Cash  value  without  improve- 
ments" wrong  discrimination.  (2D.  M.  C.  sec.  620,  citing 
4  Scam.  HI.  78;  35  Mich.  159;  51  Cal.  15;  32  Id.  499.) 
'*  Just  and  equal  '*  means  **  benefits."  May  be  by  frontage 
benefits  or  superficial  contents.  (28  Cal.  325;  2  Brod.  & 
B.  691,  10  Coke,  143  a.)  *' Assessment  for  sewers  ought 
to  be  according  to  quantity  of  their  land,  tenants,  and  rents 
and  by  acres  and  perches  according  to  rate  of  every  man's 
portion,  tenure  or  profit,  or  by  the  quantity  of  the  common 
or  pasture  or  of  fishing  or  other  commodity."  Primarily 
by  "acre;"  if  other  interests,  by  rents,  etc.  Per  acre 
good.  (2  Strange,  1127;  2  Maule  &  S.;  3  Barn.  &  Aid.  21.) 
By  superficial  area  held  good  in  48  Miss.  367;  38  Id. 
652;  27  Id.  458;  21  Ark.  40;  14  La.  498;  in  which  last  case 
it  is  intimated  that  as  it  costs  as  much  to  protect  one  acre 
of  land  from  overflow  as  it  does  to  protect  another,  the  ap- 
portionment not  unjust.  Also  27  Mo.  497;  36  Id.  456. 
Equity  has  jurisdiction  to  set  aside  the  assessment.  (2  Or. 
146;  17  Wend.  660,  668.) 

Equity,  where  the  assessment  is  void,  will  not  refuse  to 
set  it  aside  on  the  maxim  that  '*  he  who  asks  equity  must 
do  equity,"  because  the  defendants  have  no  equity  to  be 
done.  If  they  have  acquired  no  lien,  then  they  have  no 
rights,  but  their  proceedings  constitute  an  illegal  cloud 
which  plaintiffs  have  a  right  to  remove.  (Upington  v. 
OviaU,  4  Ohio  St.;  M,  Sieese  v.  Oviatt,  24  Ohio  St.)  The  de- 
fendant had  a  right  and  equity  because,  notwithstanding 
defects,  it  could  recover  a  quantum  vdebat,  and  it  did  not 
appear  but  what  the  amount  assessed  was  reasonably 
worth  it. 
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J.  C,  Moreland,  City  Attorney,  and  J.  H.  Reed,  for  respond- 
ent: 

The  authority  relied  on  by  the  respondent  is  found  in  the 
charter: 

'*  Sec.  106.  The  council  shall  have  power  to  lay  down 
all  necessary  sewers  and  drains,  and  cause  the  same  to  be 
assessed  on  the  property  directly  benefited  by  such  drain 
or  sewer,  but  the  mode  of  apportioning  estimated  costs  of . 
improvement  of  streets  prescribed  in  sections  ninety-seven 
and  ninety-eight  of  chapter  eight  of  this  act  shall  not  apply 
to  the  construction  of  such  sewers  or  drains;  and  when  the 
council  shall  direct  the  same  to  be  assessed  on  the  property 
directly  benefited,  such  expense  shall  in  every  other  respect 
be  assessed  and  collected  in  the  same  manner  as  is  provided 
in  case  of  street  improvement;  provided,  that  the  council 
may,  at  its  discretion,  appoint  three  disinterested  persons 
to  estimate  and  determine  the  proportionate  share  of  the 
cost  of  such  sewer  or  drain  to  be  assessed  to  the  several 
owners  of  the  property  benefited  thereby." 

The  complainants  allege  that  the  council  ought  to  have 
first  established  what  their  attorney  is  pleased  to  term  a 
''sewer  district."  But  there  is  no  authority  whatever  for 
such  a  proceeding.  The  council,  in  this  case,  caused  a 
notice  to  be  published — and  in  the  notice  it  was  stated  that 
certain  property  would  be  assessed.  This  was  a  matter 
purely  ex  grcUia,  and  can  not  affect  this  cause.  They  were 
under  no  obligation  to  give  any  notice,  or  publish  any  reso- 
lution. Their  authority  is  found  in  the  section  quoted, 
and  there  is  certainly  nothing  in  that  which  requires  the 
council  to  give  a  notice,  or  establish  anything  which  could 
be  called  a  sewer  district.  They  have  the  power  to  appoint 
three  disinterested  persons  to  establish  and  determine  the 
proportionate  share  of  the  cost  of  such  sewer  to  be  assessed 
to  the  several  owners  of  the  property  benefited  thereby. 
This  was  done,  their  report  was  adopted  by  the  common 
council  by  ordinance;  and  we  insist  that  their  action  in  this 
matter  is  final,  and  will  not  be  set  aside,  or  revised  by  a 
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court  of  equity,  except  for  fraud,  accident,  or  mistake,  and 
neither  of  these  is  alleged. 

As  was  said  by  Judge  Cooley,  in  a  similar  case:  ^'So 
long  as  the  common  council  keeps  within  the  limits  of  its 
jurisdiction,  as  defined  by  the  constitution  and  statutes  of 
the  state,  and  its  members  are  guilty  of  no  intentional 
wrong  or  corrupt  conduct  in  the  discharge  of  their  official 
duties,  the  courts  have  no  power  to  control  the  exercise  of 
their  legal  discretion,  or  to  overrule  and  set  aside  their 
judgment;  but  must  accept  their  conclusions  as  warranted 
by  the  facts,  and  as  binding  alike  upon  the  city  and  upon 
all  of  its  inhabitants."  {Sfotz  v.  Detroit^  18  Mich,  516.  This 
was  cited  and  approved  in  43  Ind.  197.) 

Acting  within  the  scope  of  their  jurisdiction,  the  findings 
of  the  common  council  can  not  be  impeached,  except  for 
fraud.  Their  discretionary  power  is  not  subject  to  review. 
(Charter,  sec.  139;  48  111.  285,  293,  296;  2  Or.  298;  Dillon 
on  Mun.  Corp.,  sees.  58-476;  High  on  Inj auctions,  sec. 
785;  Cooley  on  Taxation,  sec.  528;  32  Barb.  410;  4  Johns. 
Ch.  344-353;  6  Johns.  28;  25  N.  T.  312;  46  Id.  109;  48 
N.  T.  518.) 

The  allegation  that  there  is  property  along  the  line  of  the 
street  which  is  benefited  will  not  render  the  tax  void.  The 
case  upon  which  counsel  founds  his  argument  upon  this 
point  (51  Cal.  15)  contains  a  complete  refutation  of  his 
position.     (See  22  111.  311.) 

We  admit  the  rule  that  the  burden  of  taxation  must  be 
uniform.  This  is  a  constitutional  provision,  and  must  be 
observed,  but  it  must  be  enforced  with  a  view  to  give  the 
constitution  a  practical  operation.  As  was  truly  said  in  10 
Wis.  242  (quoted  with  approval  in  51  Cal.),  "when  mere 
mistakes  occur  on  the  part  of  officers  who  are  endeavoring, 
in  good  faith,  to  discharge  their  duties^  this  ought  not  to 
invalidate  the  whole  levy."  And  we  respectfully  submit 
that  any  different  view  would  render  nugatory  the  whole 
taxing  power.  But  this  matter  of  the  benefit  to  property 
not  included  in  the  assessment,  as  alleged  by  complainants, 
is  simply  a  difference  of  opinion  between  the  viewers  and 
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the  appellants,  and  certainly  a  court  will  not  undertake  to 
settle  such  difference.     (60  III.  441.) 

Appellants  claim  that  the  council  ought  to  have  ascer- 
tained and  declared  the  probable  cost  of  the  sewer  as  is  pro- 
vided in  sections  eighty-four  and  eighty-five  of  the  charter 
in  case  of  street  improvements.  To  this  we  answer: 
1.  Those  sectioDS  do  not  and  can  not  apply  to  the  con- 
struction of  a  sewer.  Section  one  hundred  and  six,  we  in- 
sist, furnishes  the  only  rule,  and  if  so,  there  is  no  such  thing 
as  declaring  the  probable  cost  before  a  contract  is  let  2. 
Sections  eighty-four  and  eighty-five  are  merely  directory  and 
are  not  mandatory,  and  the  failure  of  the  council  to  take 
this  step  certainly  would  not  invalidate  this  levy  and  render 
the  whole  assessment  void.  The  omission  to  take  this  step 
injures  no  one.  There  is  no  failure  of  jurisdiction,  and  the 
same  presumption  at  least  ought  to  attach  to  the  proceed- 
ings of  the  common  council  as  attaches  to  courts  of  inferior 
jurisdiction;  t  e.,  that  when  once  a  jurisdiction  is  estab- 
lished all  steps  that  ought  to  have  been  taken  are  conclu- 
sively presumed  to  have  been  taken.  It  will  be  further  seen 
that  in  sections  eighty-four  and  eighty-five  the  words  ''prob- 
able cost  *'  are  used,  while  in  section  one  hundred  and  six, 
in  speaking  of  sewers,  the  words  ''proportionate  share  of 
the  cost  '*  are  used.  It  would  involve  an  absurdity  to  say 
that  the  council  should  estimate  the  "probable  cost,"  and 
afterward,  when  the  work  was  done,  appoint  three  disinter- 
ested persons  "  to  estimate  and  determine  the  proportionate 
share  of  the  cost "  to  each  owner  benefited.  Section  one 
hundred  and  six  must  stand  alone  in  that  regard. 

The  allegation  in  their  complaint,  that  the  sewer  is  a  bene- 
fit to  Yamhill  street,  constitutes  no  objection  to  this  assess- 
ment. The  city  has  no  property  in  the  street  .  The  fee  is 
owned  by  the  adjoining  lot  owners,  subject  only  to  the  rights 
of  the  public  to  use  as  a  highway.  (See  84  111.  227;  Bxgelow 
V.  ChicagOy  Chicago  Legal  News,  Jan.  1879.)  But  the  main 
objection  to  the  assessment,  and  the  one  which  was  upper- 
most in  the  minds  of  the  complainants  in  seeking  this  in- 
junction, is  the  mode  adopted  by  the  viewers  in  making  their 
assessment     As  alleged  in  the  complaint  they  adopted  the 
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mode  of  apportioning  according  to  tlie  value  of  the  prop- 
erty, irrespective  of  the  improvements,  making  some  allow- 
ance for  the  distance  of  the  property  from  the  sewer.  We 
submit  that  this  was  correct.  The  method  of  making  the 
assessment  is  not  defined  by  the  charter  except  that  it  must 
be  on  the  property  benefited.  The  mode  is  left  to  the  discre- 
tion of  the  council,  and  under  section  one  hundred  and 
thirty-nine  of  the  charter,  this  discretion  when  once  exer- 
cised can  not  be  called  in  question  elsewhere. 

The  appellants  maintain  that  the  proper  manner  of  mak- 
ing this  assessment  was  the  superficial  area,  but  if  we  exam- 
ine section  one  hundred  and  six  we  find  that  sections  ninety- 
seven  and  ninety-eight  do  not  apply  to  the  construction  of 
sewers  and  drains,  and  section  ninety-seven  provides  that 
the  cost  of  a  street  improvement  is  made  upon  the  basis  of 
a  superficial  area.  Judge  Dillon,  in  section  six  hundred 
and  forty-five  of  his  authoritative  work  on  municipal  corpor- 
ations, says:  " The  apportionment "  for  building  a  sewer 
''should  be  made  upon  the  value  of  the  land  independently 
of  the  buildings  and  should  be  settled  at  the  time  of  the 
transaction,"  (9  Cush.  233;  35  Mich.  155;  35  Conn.  66;  7 
Cush.  200;  Burroughs  on  Taxation,  sees.  147, 148;  38  N.  J.  L. 
171,  190.) 

Courts  of  equity  will  not  grant  relief  when  there  is  a  plain, 
speedy,  and  adequate  remedy  at  law.  If  the  allegations  of 
plaintiffs'  complaint  be  true  they  have  this  remedy  at  law. 
They  had  a  complete  remedy  under  our  writ  of  review.  **  If 
the  power  to  levy  the  tax  exist,  and  the  property  be  subject 
to  taxation,  mere  errors  and  irregularities  should,  according 
to  the  better  considered  view,  be  corrected  on  certiorari  or 
other  appropriate  proceedings,  or  their  effect  left  to  be 
tested  at  law."  (Dillon  on  Mun.  Corp.,  sec.  737;  5  Wal- 
lace, 413-419;  14  N.  T.  534.) 

An  injunction  will  not  lie  to  restrain  the  collection  of  a  tax, 
unless  there  are  some  special  equities  to  render  the  tax  un- 
just and  illegal,  (High  on  Inj.  785.)  As  to  the  allegation  of 
cloud  upon  title,  respondents  say  that  if  the  proceedings  are 
void  upon  their  face,  and  need  no  extrinsic  evidence  to  es- 
tablish such  invalidity,  they  can  not  cast  any  cloud  upon 
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their  title.  (1  Deady,  491;  5  Wallace,  418;  14  N.  T.  534, 
541,  542;  47  Mo.  479;  26  Wend.  131;  Dillon  on  Miin.  Corp., 
sec.  476;  9  Paige,  16,  388.)  "  Courts  of  equity  will  not  in- 
terfere  where  the  act  complained  of  in  levying  the  tax  was 
done  according  to  the  best  judgment  of  the  assessors,  fairly 
and  impartially."     (4  Johns.  353,  354:  1  Cal.  455.) 

There  are  no  equities  in  the  complaint.  This  was  the 
principal  ground  upon  which  the  court  below  decided  this 
cause  for  the  respondents.  In  passing  upon  this  point  the 
court  said:  '*  The  general  and  well-established  doctrine  is, 
that  when  property  is  subject  to  taxation,  and  the  tax  is  a 
legal  one,  equity  will  uot  interfere  simply  because  there  are 
irregularities  in  the  assessment.  Thus  Mr.  Dillon  says: 
'  When  the  defect  complained  of  is  merely  formal,  not  im- 
peaching the  justice  of  the  tax  or  assessment,  and  the  plaint- 
iflf  ought  to  pay  the  amount,  equity  will  not  interfere,  but 
leave  him  to  his  legal  remedies.'  A  large  number  of  cases 
are  cited  as  sustaining  the  doctrine."  (Dillon  on  Mun. 
Corp.,  sec.  738.) 

''  In  Indiana  it  is  held  that  where  the  owner  of  real  es- 
tate in  a  city  stands  by  and  sees  a  street  improved  adjoining 
his  property,  on  a  contract  made  under  an  order  of  the  com- 
mon council,  without  attempting  by  injunction  to  prevent 
such  improvement,  he  can  not,  after  the  work  is  completed, 
or  nearly  completed,  refuse  to  pay  for  it.  In  Michigan,  this 
view  of  the  estoppel  of  the  property  owner  is  taken.  In 
Kansas,  it  is  decided  that  courts  of  equity  will  not  interfere 
to  restrain  by  injunction  the  collection  of  taxes,  when  the 
property  is  subject  to  taxation,  the  tax  legal,  and  the  valua- 
tion not  excessive,  simply  because  of  irregularities  in  the 
assessment.  There  must  be  a  tender  of  what  is  equitably 
due.  These  are  citations  from  Mr.  Dillon's  note  to  the  sec- 
tion quoted,  and  the  author  adds  that  the  same  view  is  sub- 
stantially taken  by  the  supreme  court  of  Missouri." 

*'  Who  seeks  relief  from  an  over-assessment  must  pay  what 
is  justly  due.  So  one  who  sought  to  have  an  invalid  tax 
deed  set  aside  as  a  cloud  on  title,  he  having  been  in  default 
in  not  paying  his  taxes,  was  relieved  only  on  paying  all  taxes 
paid  by  the  holder  of  the  deed.     (Story's  Equity  Jur.,  sec. 
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63,  note. )  These  are  citations  from  Mr.  Story  to  illustrate 
the  doctrine  of  the  maxim,  *  He  who  seeks  equity  must  do 
equity.'" 

'*  In  24  Ohio  State  Beports,  the  same  principle  is  applied 
in  a  case  much  like  this.     In  that  case  a  suit  by  injunction 
was  brought  to  enjoin  the  collection  of  an  assessment  upon 
certain  lots  in  the  city  of  Akron,  made  by  authority  of  the 
city  council,  to  pay  the  expense  of  grading  and  paving  a 
street.     The  statute  required  an  advertisement  for  bids  for 
the  work  to  be  published  four  weeks  in  two  of  the  news- 
papers in  the  city.     The  court  said  that  this  provision  was 
intended  for  the  protection  of  the  tax-payers,  to  secure  com- 
petition  among  contractors,  and  prevent  favoritism   and 
fraud,  and  that  it  must  be  regarded  as  peremptory;  that  not 
having  been  complied  with,  the  defect  was  substantial;  that 
it  went  to  the  legality  of  the  contract  and  of  the  subsequent 
assessment.     The  contract  having,  however,  been  let  and 
the  work  done,  it  was  held  that  equity  would  not  interfere 
so  long  as  the  amount  charged  upon  the  lots  was  no  more 
than  the  reasonable  value  of  the  work  ratably  chargeable 
upon  such  lots;  that  it  would  only  interfere  if  the  assessment 
was  more  than  was  properly  chargeable  upon  the  property, 
and  then  only  to  the  extent  of  granting  relief  against  the 
collection  of  the  excess."    (24  Ohio  St.  246.) 

''As  already  stated,  it  is  expressly  admitted  in  the  peti- 
tion in  this  case  that  these  lots  '  are  all  within  one  hundred 
feet  of  Yamhill  street;'  that  they  '  all  lie  along  the  line  cf 
said  sewer,  and  are  directly  benefited '  by  it,  and  it  is  ad- 
mitted also  that  the  lots  directly  benefited  are  legally  charge- 
able with  the  cost  of  the  sewer."  ''  The  case  is  thus  clearly 
within  the  well-established  rule  laid  down  by  the  authorities 
cited.  The  alleged  irregularity  of  the  assessment  affords 
no  ground  for  the  interference  asked  for.  If  the  lots  of  the 
petitioners  are  assessed  more  that  their  ratable  proportion^ 
the  court  will  not,  for  that  reason,  relieve  the  petitioners 
from  payment  of  their  ratable  proportion."  **  They  must 
show  a  willingness  to  pay  what  is  due  ex  cequo  ei  bono  before 
this  court  will  interpose  in  their  behalf.  This  they  refuse 
to  do.    They  ask  to  be  relieved  from  all  liability  on  account 
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of  work  which  they  admit  is  for  their  benefit,  and  for  which 
they  admit  their  lots  are  equally  chargeable.  If  it  is  true, 
as  claimed  by  counsel  for  petitioners,  that  it  is  threatened 
to  enforce  against  them  a  pretended  right  or  lien,  which,  by 
reason  of  the  irregularities  complained  of,  does  not  exist  in 
law,  their  rights  against  such  threatened  attempt  are  legal 
rights,  which  will  only  be  enforced  in  courts  of  equity  when 
they  rest  upon  equitable  grounds."  (See  Dillon,  sec.  737; 
Cooley  on  Taxation,  540;  1  Dan.  Ch.  Pr.  385,  386.) 

These  complainants  come  before  this  court  of  equity  say- 
ing that  their  property  has  been  benefited;  that  the  city  had 
authority  to  make  the  assessment,  and  yet  asking  that  they 
may  be  relieved  from  all  liability.  There  is  nowhere  in 
this  charter  any  power  or  authority  to  make  a  reassessment. 
If  this  tax  be  declared  void,  either  the  contractor  who  con- 
structed the  sewer,  or  the  city,  must  suffer  the  loss,  while 
these  complainants  will  reap  the  benefits.  If  courts  of 
equity  are  created  for  the  purpose  of  enforcing  such  an  in- 
equitable decree  as  this  would  be,  then  the  ideas  prevalent 
in  regard  to  such  courts  need  reconstruction. 

By  the  Court,  Boise,  J. : 

This  is  a  proceeding  by  injunction  to  restrain  the  defend- 
ants in  the  collection  of  certain  assessments  for  the  con- 
struction of  a  sewer  in  Yamhill  street,  in  the  city  of  Port- 
land, and  to  declare  such  assessments  illegal  and  void. 

The  petition  alleges  in  substance  that  on  the  twenty- 
seventh  day  of  June,  1878,  the  common  council  of  the  city 
of  Portland  passed  a  resolution  to  the  effect  that  notice  be 
given  that  the  council  propose  to  construct  a  sewer  in 
Yamhill  street  within  specified  points  and  of  specified  di- 
mensions; "the  expense  thereof  to  be  assessed  upon  the 
property  benefited." 

That  on  the  sixth  day  of  July  following,  a  notice  of  the 
proposed  sewer  improvement  was  published  in  the  Daily 
Standard  newspaper,  daily,  from  ten  days  from  said  date. 
This  notice  concluded  as  follows:  ''The  expense  thereof 
(of  the  sewer  construction)  to  be  assessed  upon  the  prop- 
erty benefited  thereby.    It  is  hereby  understood  that  the 
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property  benefited  will  include  all  lots  or  parts  of  lots 
lying  within  one  hundred  feet  of  Yamhill  street  on  either 
side  thereof,  and  between  Front  street  and  the  termination 
thereof." 

That  within  ten  days  from  the  publication  of  this  notice 
a  written  remonstrance  against  the  proposed  improvement 
was  made  and  filed  by  the  owners  of  two  thirds  in  value, 
but  not  quite  two  thirds  in  area,  of  all  the  property  ad- 
jacent to  that  part  of  Yamhill  street  described  in  the 
notice. 

That  on  the  twenty-second  day  of  August,  1878,  an  ordi- 
nance, numbered  2246,  was  passed,  ''providing  for  the 
time  and  manner  of  improving  Yamhill  street  from  the 
Willamette  river  to  a  point  one  hundred  feet  west  of  the 
west  line  of  Tenth  street  by  putting  in  a  sewer  at  the  ex- 
pense of  the  property  benefited."  This  ordinance  specified 
particularly  the  character  of  the  improvement  to  be  made; 
that  it  should  be  done  to  the  satisfaction  of  the  committee 
on  streets  and  public  property  and  the  superintendent  of 
streets.  The  ordinance  authorized  such  committee  to  ad- 
vertise for  and  receive  proposals  for  the  work,  and  to  enter 
into  a  contract  with  the  lowest  responsible  bidder  or  bid- 
ders therefor.  It  further  provided  that  the  expense  of  the 
sewer  should  be  assessed  to  the  property  directly  benefited 
thereby. 

The  petition  further  alleges  in  effect  that  on  the  four- 
teenth day  of  September,  1878,  a  notice  to  contractors  for 
sealed  proposals  for  the  construction  of  this  sewer  was 
published  in  the  Daily  Boe,  as  provided  in  the  ordinance, 
and  thereafter  the  committee  entered  into  a  contract  for 
such  construction,  and  that  such  sewer  was  constructed 
prior  to  December  1,  1878. 

That  on  the  fourth  day  of  December  the  council  by  a 
resolution  appointed  Burrage,  Holmes,  and  Norris  to  assess 
the  cost  of  the  construction  of  the  sewer,  as  provided  by 
ordinance  2246,  to  the  several  lots  and  parts  of  lots  bene- 
fited thereby. 

That  these  commissioners  found  the  probable  cost  of  the 
sewer  to  be  five  thousand  nine  hundred  and  ninety-nine 
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dollars  and  fifty-four  cents;  that  the  property  benefited 
consisted  of  all  lots  and  parts  of  lots  lying  within  one 
hundred  feet  of  Yamhill  street  and  between  the  Willamette 
river  and  a  point  one  hundred  feet  west  of  the  west  line  of 
Tenth  street;  and  that  the  commissioners  made  report  that 
they  had  "apportioned  the  estimated  cost  of  said  sewer  to 
the  several  lots  and  parts  of  lots  and  assessed  the  benefits 
to  be  derived  therefrom  as  follows :"  (Here  follows  a  table 
showing  the  number  of  each  block,  the  number  of  each  lot 
or  part  of  lot,  the  name  of  the  owner  and  the  benefits  as- 
sessed.) 

It  is  further  alleged  that  an  ordinance  was  passed,  declar- 
iug  the  probable  cost  of  the  sewer,  and  assessing  the  same 
to  the  property  benefited,  according  to  the  report  of  the 
commissioners,  and  directing  an  entry  of  the  assessment  on 
the  docket  of  city  liens,  and  that  notice  of  this  assessment 
was  duly  given. 

The  petitioners  allege  as  grounds  of  complaint  that  the 
probable  cost  of  the  sewer  was  not  ascertained  and  de- 
termined, or  apportionment  or  an  assessment  thereof  made 
to  the  different  lots  by  ordinance  prior  to  the  construction 
of  the  sewer;  that  the  council  did  not  defend  the  taxing  dis- 
trict of  the  sewer;  that  the  commissioners  did  not  apportion 
the  cost  of  the  sewer  to  the  property  directly  benefited  in 
the  rates  of  benefits  accruing;  that  they  adopted  the  mode 
of  apportioning  according  to  the  proportion  which  the  cash 
value  of  the  lots  bore  to  each  other,  making  allowance  for 
the  distance  of  the  lots  from  the  sewer;  that  the  lots  are  of 
unequal  value  in  proportion  to  their  area;  that  Yamhill  street 
is  the  property  of  the  city  of  Portland,  and  that  a  propor- 
tionate cost  of  the  sewer  should  have  been  assessed  to  such 
street  against  the  city;  that  certain  lots  have  not  been 
assessed  as  the  names  of  the  owners. 

It  was  argued  by  counsel  that  the  powers  exercised  by 
the  commissioners  in  apportioning  the  benefits  and  cost 
of  the  improvement  could  only  be  exercised  by^the  council. 

The  petitioners  admit  that  their  lots  are  within  one  hun- 
dred feet  of  Yamhill  street;  that  they  lie  along  the  line  of 
the  sewer,  and  are  directly  benefited  thereby. 
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The  defendants  demur  to  the  petition  upon  the  grounds 
that  the  court  has  not  jurisdiction,  and  that  the  petition 
does  not  state  facts  entitling  the  petitioners  to  the  relief 
prayed  for. 

It  is  urged  that  the  proceedings  establishing  this  sewer, 
so  far  as  the  same  seek  to  impose  a  tax  on  the  property  of 
the  petitioners,  are  void,  and  that  the  collection  of  the  tax 
can  not  be  enforced,  and  that  the  tax  is  illegal  and  not  a 
just  lien  on  the  property  of  the  petitioners.  Petitioners 
claim  that  in  order  to  legally  establish  the  right  by  the  city 
to  construct  a  sewer,  the  city  council  should  first  declare  by 
ordinance  that  the  sewer  is  necessary,  and  describe  its  loca- 
tion and  define  the  district  that  is  to  be  benefited  and 
charged  with  the  cost  of  its  construction. 

The  decision  of  these  questions  involves  the  construction 
of  section  106  of  the  charter  of  the  city  of  Portland,  which 
is  as  follows:  **The  council  shall  have  power  to  lay  down 
all  necessary  sewers  and  drains,  and  cause  the  same  to  be 
assessed  on  the  property  directly  benefited  by  such  drain  or 
sewer,  but  the  mode  of  apportioning  estimated  costs  of  im- 
provements of  streets  prescribed  in  sections  97  and  98  of 
chapter  7  of  this  act  shall  not  apply  to  the  construction 
of  sewers  or  drains;  and  when  the  council  shall  direct  the< 
same  to  be  assessed  on  the  property  directly  benefited,  such 
expense  shall  in  every  other  aspect  be  assessed  and  col- 
lected in  the  same  manner  as  is  provided  in  case  of  street 
improvements;  provided,  that  the  council  may,  at  its  dis- 
cretion, appoint  three  disinterested  persons  to  estimate  and 
determine  the  proportionate  share  of  the  cost  of  such  sewer 
or  drain  to  be  assessed  to  the  several  owners  of  the  prop- 
erty benefited  thereby." 

This  is  the  only  section  of  the  charter  providing  for  or 
regulating  the  construction  of  sewers.  It  provides  that 
sections  97  and  98  of  the  charter,  providing  what  lots  shall 
be  ta'ked  with  street  improvements,  and  in  what  proportion 
the  assessment  shall  be  made  on  each,  shall  not  apply  to 
the  construction  of  drains  and  sewers.  These  sections  pro- 
vide that  the  assessment  for  street  improvements  shall  be 
proportioned  to  superficial  area  of  the  adjoining  lots,  so 
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that  the  provision  in  section  106,  that  these  sections  shall 
not  apply  to  the  construction  of  sewers,  plainly  indicated 
that  a  different  rule  was  intended  to  be  established  in  ap- 
portioning the  cost  of  sewers  to  those  directly  benefited. 
The  proviso  at  the  end  of  section  106  directs  the  manner 
in  which  the  cost  of  construction  of  sewers  shall  be  ascer- 
tained and  apportioned.  The  provision  in  section  106^  that 
when  the  council  shall  direct  the  ''expense  of  construction 
to  be  assessed  on  the  property  directly  benefited,  such  ex- 
pense shall  in  every  other  respect  be  assessed  and  collected 
in  the  same  manner  as  is  provided  in  case  of  street  im- 
provements," simply  adopts  the  means  of  enforcing  against 
those  directly  benefited  the  collection  of  the  tax  appor- 
tioned to  them  by  the  estimate  made  by  the  disinterested 
persons  appointed  to  make  the  apportionment  in  pursuance 
of  the  provisions  of  section  106.  The  mode  of  inferring 
these  charges  on  the  property  benefited  is  provided  for  in 
sections  85,  86,  and  87. 

The  elaborate  manner  pointed  out  in  the  charter  for  ac- 
quiring the  authority  to  construct  street  improvements,  does 
not  apply  to  the  construction  of  sewers.  The  latter  may 
be  laid  when  in  the  judgment  of  the  city  council  the  same 
shall  be  necessary.  They  may  be  made  without  previous 
notice,  the  council  alone  being  the  judge  of  their  necessity. 
Sewers  are  required  as  a  part  of  the  sanitary  regulations  of 
the  city,  to  prevent  the  development  of  local  disorders,  and 
generally  to  preserve  the  public  health.  It  may,  and  often 
does,  happen  in  populous  towns,  that  active  measures  have 
to  be  taken  by  city  authorities  in  sanitaiy  measures,  and  it 
would  not  be  wise  to  leave  so  important  a  power,  often  re- 
quiring the  most  prompt  exercise,  to  the  tardy  mode  pro- 
vided for  inaugurating  street  improvements.  Section  106 
a^one  provides  for  the  manner  of  making  drains  and  sewers. 
The  only  question  is.  Has  the  city  council  properly  exercised 
its  powers  under  such  section? 

It  is  claimed  by  the  counsel  for  appellant  that  the  coun- 
cil should  have  first  declared  by  ordinance  that  a  sewer  was 
necessary.  Such  an  ordinance  was  not  essential  to  give 
them  power  to  construct  the  sewer.    The  charter  does  not 
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require  such  an  ordinaDce  as  preliminary  to  their  proceed- 
ing to  construct  the  sewer.  No  public  good  would  be  ac- 
complished by  such  declaration.  When  they  passed  the 
resolution  to  construct  the  sewer,  and  located  its  termini, 
that  action  showed  that  in  the  opinion  of  the  council  it  was 
necessary.  It  is  also  urged  by  the  appellant  that  the  reso- 
lution did  not  fix  the  lateral  bounds  of  the  district  to  be 
charged  with  the  cost  of  construction. 

From  what  has  been  said,  it  follows  that  the  council  had 
power  to  proceed  and  lay  down  the  sewer,  and  then  ascer- 
tain, by  the  method  provided  in  the  proviso  of  section  106, 
what  property  was  directly  benefited.  So  there  is  nothing 
in  this  objection.  The  proceedings  of  the  council,  as  set  out 
in  the  complaint,  show  that  the  same  are  a  substantial  com- 
pliance with  the  provisions  of  the  charter  providing  for  the 
construction  of  sewers.  The  view  we  take  of  section  106  of 
the  charter  renders  it  unnecessary  to  notice  any  other  points 
which  were  discussed  in  the  argument. 

The  decree  of  the  circuit  court  will  be  affirmed. 


BEN  HOLLADAT  et  al.,  Kespondent,  v.  S.  G.  EL- 
LIOTT, Appellant. 

Corporation — Subscription  to  Stock. —Articles  were  filed,  under  the  gen- 
eral incorporation  law,  to  incorporate  the  Oregon  Central  Railroad 
Company,  with  a  capital  stock  of  seven  million  two  hundred  and  fifty 
thousand  dollars,  divided  into  seventy-two  thousand  five  hundred  shares 
of  one  hundred  dollars  each.  Six  different  persons  subscribed  one  share 
each,  when  one  of  them,  in  behalf  of  the  corporation,  made  a  subscrip* 
tion  in  the  following  words:  "Oregon  Central  Kailroad  Company,  by 
G.  L.  Woods,  chairman,  seventy  thousand  shares,  seven  million  dollars." 
Held,  that  this  subscription  for  the  company  was  a  nullity,  and  that 
those  who  had  subscribed  the  six  shares  could  not  lawfully  elect  a  board 
of  directors  and  organize  the  corporation,  and  that  a  board  of  directors 
elected  by  them  could  not  lawfully  transact  business  for  the  corpora- 
tion. 

Partnership — Dissolution,  when  Business  not  Practicable. — Where, 
during  the  continuance  of  a  copartnership,  it  becomes  impracticable  to 
carry  on  its  business  without  great  loss,  a  court  of  equity  will  decree  a 
dissolution  of  such  copartnership,  in  a  suit  brought  for  that  purpose  by 
any  one  of  the  partners. 
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Appeal  from  Marion  County. 

This  is  a  suit  begun  November  5, 1869,  for  a  dissolution 
and  settlement  of  a  copartnership.  The  case  was  referred 
to  a  referee  to  repoiii  findings  of  fact  and  conclusions  of 
law,  and  upon  his  report  a  decree  was  rendered,  in  the  cir- 
cuit court,  in  favor  of  the  respondents,  dissolving  and 
settling  the  copartnership.  From  that  decree,  the  defend- 
ant, Simeon  G.  Elliott,  brings  this  appeal. 

The  facts  in  the  case  are  substantially  as  follows :  On  or 
about  the  twenty-second  day  of  April,  1867,  a  corporation 
was  formed  under  the  general  incorporation  laws  of  this 
state,  under  the  name  of  the  Oregon  Central  Bailroad  Com- 
pany, for  the  purpose  of  building  and  operating  a  railroad 
from  Portland,  Oregon,  southward  to  the  Calif ornfa  line,  on 
or  near  the  stage  road,  and  having  its  principal  office  in 
Salem,  Oregon.  The  capital  stock  of  the  corporation  was 
seven  million  two  hundred  and  fifty  thousand  dollars,  divided 
into  seven  thousand  two  hundred  and  fifty  shares  of  one 
hundred  dollars  each.  On  the  day  the  corporation  was 
formed,  six  different  persons  subscribed  one  share  each  to 
this  stock,  and  thereupon  there  was  an  attempt  to  subscribe 
seventy  thousand  shares  by  the  company,  of  its  own  stock, 
by  a  subscription,  as  follows:  ''  Oregon  Central  Bailroad 
Company,  by  Geo.  L.  Woods,  Chairman,  seventy  thousand 
shares — seven  million  dollars."  Upon  the  same  day,  the 
corporation  entered  into  an  agreement  with  Elliott,  acting 
for  A.  J.  Cook,  for  the  construction  of  one  hundred  $knd  fifty 
miles  of  road.  This  contract  was  modified  by  a  supple- 
mental contract,  on  November  27,  1867. 

On  the  twentieth  of  May,  1867,  Elliott  assigned  seven 
twentieths  of  this  contract  to  one  Perrin,  and  thereupon 
Perrin  and  Elliott  formed  a  partnership  under  the  name  of 
*' A.  J.  Cook  &  Co.,"  for  the  carrying  out  of  the  contract  in 
question.  On  the  twenty-ninth  of  the  same  month,  Elliott 
assigned  one  tenth  of  the  contract  to  one  Flint.  In  April, 
186S,  he  assigned  seven  twentieths  to  Froham,  and  in 
March,  of  the  same  year,  he  assigned  to  Brooks  two  twen- 
tieths, and  to  Gardiner  Elliott  one  twentieth.     About  the 
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twelfth  day  of  May,  1868,  the  appellant,  S.  G.  Elliott,  in 
the  name  of  A.  J.  Cook  &  Co.,  entered  into  another  agree- 
ment, or  contract,  for  the  constmction  of  the  balance  of 
said  road  from  the  end  of  the  first  one  hundred  and  fifty 
miles  to  the  California  line,  being  two  hundred  and  ten 
miles  more  or  less.  On  the  second  of  May,  1867,  A.  J. 
Cook,  for  a  consideration  of  one  dollar,  assigned  the  con- 
tract of  April,  1867,  to  the  appellant. 

On  the  twelfth  of  September,  1868,  the  respondents, 
HoUaday  and  Emmet,  and  the  appellant  Elliott,  formed  a 
partnership  for  the  purpose  of  taking,  by  assignment,  the 
contracts  of  A.  J.  Cook,  and  A.  J.  Cook  &  Co.,  with  the 
railroad  company,  and  of  constructing  and  operating  one  or 
more  railroads  in  Oregon  and  the  adjacent  territories.  The 
interest  of  each  in  the  partnership  was  as  follows:  HoUa- 
day, twenty-four  fortieths  parts;  Emmet,  ten  fortieths; 
Elliott,  six  fortieths.  This  is  the  partnership  involved  in 
this  suit.  The  various  interests  in  the  contracts  referred  to 
passed  to  this  partnership.  It  was  a  part  of  the  agreement 
of  partnership,  that  Elliott  should  not  be  required  to  ad- 
vance money  in  carrying  out  the  contracts  of  construction; 
but,  that  when  the  partnership  should  realize  enough  on  its 
contracts  to  cover  expenses,  he  should  be  charged  with  Lis 
proportion  of  the  expenses,  and  that  he  should  be  general 
superintendent  in  the  construction  and  operating  of  the 
road,  at  a  salary  of  five  hundred  dollars  per  month.  A  fur- 
ther stipulation  in  this  agreement  is  contained  in  the  follow- 
ing writing,  delivered  to  Elliott  by  Ben  Holladay  &  Co., 
that  being  the  partnership  name : 

Office  Bbn  Holladat  &  Co.,         | 
Portland,  Oregon,  September  12,  1868.  ) 

S.  G,  Elliott,  Portland — ^Dear  Sir :  On  our  purchase  of 
this  date  from  A.  J.  Cook  &  Co.  of  the  pending  contracts 
.with  the  Oregon  Central  Bailroad  Company  for  the  con- 
struction of  the  railroad  from  Portland  to  the  California 
line,  it  is  understood  that  we  are  to  pay  you  the  money  fur- 
nished by  you  to  the  firm  of  A.  J.  Cook  &  Co.  and  standing 
to  your  credit  on  their  books.  This  money  is  stated  by 
you  to  amount  to  about  twenty-one  thousand  dollars.   When 
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the  acconnts  are  fully  made  up  and  the  balance  correotly 
ascertained,  you  will  be  entitled  to  oar  obligations  for  the 
correct  amount.     Hespecttally  yours, 

Ben  Holladat  &  Co. 

The  partnership  of  Ben  HoUaday  &  Go.  built  a  part  of 
the  road  under  these  contracts,  and  appropriated  it  to  their 
own  use,  the  O.  C.  B.  B.  having  no  legal  organization. 
Subsequently  the  partnership  sold  the  road  to  a  new  cor- 
poration formed  to  purchase  and  complete  it.  While  the 
work  was  progressing  Elliott  was  discharged  from  the  posi- 
tion of  general  superintendent  for  incompetency.  The  re- 
spondents claim  that  Elliott  made  false  and  fraudulent  rep- 
resentations, to  induce  them  to  go  into  the  partnership  in 
question,  as  to  the  financial  standing  and  character  of  A.  J. 
Cook  and  A.  J.  Cook  &  Co.,  as  to  the  amount  of  money  ad- 
vanced by  them  towards  the  building  of  the  road,  as  to  the 
bonds  which  were  available  in  their  hands,  the  amount  of  work 
already  done,  the  cost  of  completing  the  road  to  Salem,  and 
as  to  his  own  competency  to  superintend  the  construction 
and  operating  of  the  road.  The  referee,  Mr.  J.  C.  More- 
land,  reported  fully  upon  all  the  issues  in  the  case,  and 
found  that  the  respondents  were  entitled  to  recover  from 
the  appellant  five  hundred  and  thirty  dollars  and  eighty 
cents. 

The  case  was  tried  upon  the  findings  and  testimony  by 
Mr.  Justice  Boise  at  circuit,  and  some  modifications  made  in 
the  findings  of  the  referee.  The  circuit  court  found  for  the 
respondents  in  the  sum  of  four  hundred  and  seventy-seven 
dollars,  but  not  for  costs. 

W.  H,  Effinger  and  H.  H.  Oil/rey,  for  appellant. 

Dolph,  Bronaugh,  Dolph  dc  Simon,  and  Thayer  &  WiUiama, 
for  respondents. 

By  the  Court,  Kellt,  C.  J. : 

The  complaint  abounds  in  charges  of  false  and  fraudu- 
lent representations  alleged  to  have  been  made  by  the  ap- 
pellant to  the  respondents,  to  induce  them  to  enter  into  the 


88  HoLLADAY  V.  Elliott.  [Sop.  Cfc. 

- 

Opinion  of  the  Court— Kelly,  G.  J. 

copartnership  of  Ben  HoIIaday  &  Co.  These  are  all  de- 
nied by  the  appellant  in  his  answer;  and  while  he  sets  forth 
no  connter  allegations  of  fraud  in  the  answer,  jet  he  insists 
that  the  evidence  in  the  cause  establishes  the  fact  that  the 
respondents  fraudulently  entered  into  that  copartnership, 
with  the  sole  object  of  taking  from  him  a  large  amount  of 
valuable  property  which  he  then  possessed  in  the  contracts 
of  A.  J.  Cook  and  A.  J«  Cook  &  Co.  with  the  Oregon  Cen- 
tral Bailroad  Company. 

We  think  the  evidence,  which  is  voluminous  beyond  all 
precedent  in  the  courts  of  Oregon,  fails  to  establish  these 
charges  of  fraudulent  conduct  either  on  the  part  of  the  ap- 
pelant or  the  respondents.  Doubtless  the  appellant  made 
statements  which  were  not  strictly  accurate  as  to  his  quali- 
fications *to  act  as  superintendent  in  the  construction  of  a 
railroad,  as  to  the  value  of  the  property  and  the  contracts 
owned  by  the  firm  of  A.  J.  Cook  &  Co.,  and  as  to  the 
amount  of  money  which  would  be  required  to  complete  the 
grading  of  the  road  from  Portland  to  Salem ;  yet  we  are 
satisfied  these  statements  were  not  made  by  him  with  an 
intention  to  deceive  and  defraud  the  respondents,  or  to  in- 
duce them  to  enter  into  the  contract  of  copartnership  with 
him.  He  undoubtedly  at  the  time  believed  them  to  be  true; 
and  while  we  believe  that  all  the  parties  to  it  entered  into 
the  contract  in  good  faith,  and  honestly  intended  to  con- 
struct the  road  in  accordance  with  the  terms  of  the  copart- 
nership, yet  we  are  equally  well  satisfied  that,  under  the 
circumstances,  it  was  an  impracticable  undertaking.  Un- 
questionably the  agreement  of  copartnership  was  formed  on 
the  basis  that  the  stock  and  bonds  of  the  O.  C.  B.  B.  Co. 
held  by  A.  J.  Cook  &  Co.  were  of  great  value,  and  that  by 
a  sale  of  them  money  sufficient  could  be  realized  by  the 
firm  of  Ben  HoUaday  &  Co.  to  go  on  with  the  construction 
of  the  road,  and  eventually  complete  it.  Within  a  year 
preceding  that  time,  the  appellant  had  sold  a  number  of 
these 'bonds,  amounting  to  about  thirty-eight  thousand  dol- 
lars, at  their  par  value  to  parties  in  Boston  in  payment  for 
locomotives  and  machinery  for  the  road.  He  probably  had 
some  reason  to  believe  that  the  remainder  of  the  seven  hun- 
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dred  and  seventy-five  thousand  dollars  of  bonds  could  be 
sold  on  the  same  advantageous  terms.  The  fact  of  this 
Bale  to  parties  in  Boston  was  communicated  by  him  to  the 
respondents  during  the  negotiations  which  preceded  the 
formation  of  the  copartnership,  and  probably  gave  them  a 
high  appreciation  of  their, worth;  and  with  this  estimation 
of  their  value  they  entered  into  the  agreement  of  Septem- 
ber 12,  1868. 

The  referee  found  that  these  bonds  were  of  no  value  in 
the  market,  and  that  the  '*  preferred  interest-bearing  non- 
assessable stock  issued  by  the  O.  C.  B.  B.  Co.  was  illegal 
and  of  no  value."  The  circuit  court  approved  this  finding 
of  the  referee,  and  we  entirely  concur  in  this  view  of  the 
court  below.  The  reason  for  this  opinion  we  will  now  pro- 
ceed to  give : 

On  the  twenty-second  day  of  April,  1867,  John  H.  Moores, 
J.  S.  Smith,  George  L.  Woods  and  others  filed  articles  of 
incorporation  in  the  office  of  the  secretary  of  state  and  in 
the  office  of  the  county  clerk  of  Marion  county  to  incor- 
porate the  Oregon  Central  railroad  company.  The  capital 
stock  was  fixed  at  seven  million  two  hundred  and  fifty 
thousand  dollars,  divided,  into  seventy-two  thousand  and 
five  hundred  shares  of  one' hundred  dollars  each.  On  the 
same  day  stock  books  were  opened,  when  six  shares  of 
stock  were  subscribed  by  six  different  persons;  then  fol- 
lowed this  subscription:  ^'Oregon  Central  railroad  com- 
pany, by  George  L.  Woods,  chairman,  seventy  thousand 
shares,  seven  million  dollars."  On  the  same  day  directors 
and  other  officers  were  elected,  and  on  the  twenty-third 
day  of  April,  1867,  the  O.  0.  B.  B.  Co.,  thus  organized, 
entered  into  the  contract  with  A.  J.  Cook  to  construct  one 
hundred  and  fifty  miles  of  its  road  from  Portland  south 
through  the  Willamette  valley,  for  five  million  two  hundred 
and  fifty  thousand  dollars,  to  be  paid  in  first-mortgage 
bonds  of  the  company,  payable  in  twenty  years,  and  to  be 
taken  by  the  contractor,  A.  J.  Cook,  at  par.  Payments  of 
eighty  per  cent,  were  to  be  made  by  the  O.  C.  B.  B.  Co. 
for  the  work  done  by  A.  J.  Cook,  to  be  paid  every  month 
as  the  work  progressed.    The  O.  C.  B.  B.  Co.  also  agreed  at 
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the  same  time  to  issue  two  million  dollars  of  preferred  stock, 
unassessable  and  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  and  deliver  the  same  to  A.  J.  Cook  im- 
mediately after  signing  the  contract,  and  that  the  common 
stock  of  the  company  should  be  offered  to  the  people  of 
Oregon  at  ten  cents  on  the  dollar.  Afterwards  the  appel- 
lant, who  became  the  owner  of  the  A.  J.  Cook  contract, 
associated  others  with  him  under  the  firm  name  of  A.  J. 
Cook  &  Co.,  and  on  the  twenty-seventh  day  of  November 
of  that  year,  entered  into  a  supplemental  agreement  with 
the  O.  C.  E^  B.  Co.,  whereby,  in  consideration  of  materials 
bought  for  the  construction  of  the  road,  the  company 
agreed  to  issue  and  deliver  to  A.  J.  Cook  &  Co.  seven  hun- 
dred and  seventy-five  thousand  dollars  of  first-mortgage 
bonds  on  its  railroad  and  franchises,  and  the  bonds  were 
issued  accordingly.  The  two  million  dollars  of  preferred 
stock  specified  in  the  agreement  of  April  23,  had  already 
been  issued  and  delivered  by  the  O.  C.  B.  B.  Co.  to  A.  J. 
Cook  &  Co.  One  million  dollars  of  this  preferred  stock 
was  given  back  to  the  directors  of  the  company  according 
to  a  private  understanding  with  them,  that  they  were  to 
have  it  to  be  used  by  them  in  procuring  the  necessary  leg- 
islation in  Oregon  to  promote  the  interests  of  the  corpora- 
tion. This  delivery  to  the  directors  of  one  million  dollars 
left  still  one  million  dollars  of  the  preferred  interest-bear- 
ing non-assessable  stock  in  the  possession  of  A.  J.  Cook  & 
Co.  This  is  the  stock,  and  these  are  the  bonds,  less  thirty- 
eight  thousand  dollars,  which  were  transferred  by  A.  J. 
Cook  &  Co.  to  the  firm  of  Ben  HoUaday  &  Co.  upon  the 
formation  of  the  copartnership. 

We  will  now  consider  more  fully  the  manner  in  which 
the  O.  C.  B.  B.  Co.  was  attempted  to  be  organized  on  the 
twenty-second  of  April,  1867.  The  constitution  of  Oregon, 
article  11,  sec.  4,  provides  that  "the  stockholders  of  all 
corporations  and  joint  stock  companies  shall  be  liable  for 
the  indebtedness  of  said  corporation  to  the  amount  of  their 
stock  subscribed,  and  no  more." 

By  sec.  14,  p.  527,  of  the  general  laws  of  Oregon,  it  is 
declared  that  an  original  stockholder  in  a  corporation  who 
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makes  a  voluntary  sal^  of  liis  stock  is  nevertheless  liable  to 
any  existing  creditors  for  any  unpaid  balance  due  thereon, 
unless  the  same  be  paid  by  the  purchaser.  No  subscriber 
to  the  capital  stock  of  a  corporation  can  be  exempt  from 
liability  to  pay  the  amount  of  his  subscription  any  more 
than  he  would  to  pay  a  promissory  note  subscribed  by  him. 
And  it  is  necessary  it  should  be  so  in  order  that  the  corpo- 
ration may  be  enabled  to  pay  any  indebtedness  created  by 
it.  The  attempt  to  subscribe  seventy  thousand  shares  to 
the  stock  of  the  O.  C.  K.  B.  Co.,  by  the  corporation  itself 
through  a  person  styling  himself  chairman,  was  done  sim- 
ply to  evade  the  liability  which  the  law  imposes  on  all  per- 
sons who  subscribe  to  the  capital  stock  of  corporations. 

This  act  was  a  mere  nullity,  and  added  nothing  to  the 
amount  of  stock  subscribed,  which  was  then  onlv  six  shares 
of  one  hundred  dollars  each.  Those  who  subscribed  the 
six  shares  then  proceeded  to  elect  the  directors  and  other 
officers  of  the  corporation.  It  was  under  the  organization 
so  made  and  by  officers  thus  elected  that  the  O.  G.  B.  B. 
Co.  transacted  its  business,  and  issued  the  stock  and 
bonds  before  referred  to.  The  corporation  was  not  organ- 
ized according  to  law,  but  in  direct  violation  of  the  statute 
which  provides  that  *'  it  shall  be  lawful  in  the  organization 
of  any  corporation  to  elect  a  board  of  directors  as  soon  as 
one  half  the  capital  stock  has  been  subscribed."  (Misc. 
Laws,  p.  526,  sec.  7.) 

Where  the  statute  prescibes  the  manner  in  which  a  cor- 
poration shall  be  organized,  its  requirements  must  be  sub- 
stantially complied  with,  otherwise  it  will  have  no  legal  ca- 
pacity to  transact  any  business  as  a  corporation.  In  this 
case  the  attempted  organization  of  the  O.  C.  B.  B.  Co. 
amounted  to  nothing.  It  was  absolutely  void.  Nor  did 
the  joint  resolution  of  the  legislative  assembly,  adopted 
October  20,  1868,  recognizing  this  corporation  as  the  one 
entitled  to  receive  the  land  granted  by  act  of  congress,  to 
aid  in  the  construction  of  a  railroad,  cure  the  inherent  de- 
fects of  its  organization.  It  had  no  power  to  legally  trans- 
act any  business  nor  to  accept  or  hold  the  lands  so  granted. 

Upon  the  formation  of  the  copartnership  of  Ben.  HoUaday 
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&  Co.  in  September,  1868,  the  woiic  of  constructing  the 
railroad  ander  the  contracts  of  A.  J.  Cook  and  A.  J.  Cook 
&  Co.  was  continued  under  the  appellant  as  general  super- 
intendent. It  was  prosecuted  with  reasonable  vigor  until 
December,  when  it  was  partially  suspended,  and  from  that 
time  until  July,  1869,  but  little  work  was  done.  During  the 
month  of  May  only  nine  men  were  employed,  and  during 
June  only  eleven  on  the  whole  line  of  the  road  from  Port- 
land to  Salem.  The  appellant  was  absent  in  the  Atlantic 
states  during  the  preceding  winter  and  returned  too  late  to 
commence  operations  on  the  road  during  the  months  when 
work  could  have  been  prosecuted  with  the  greatest  benefit 
to  the  firm.  The  best  season  of  the  year  for  profitable  labor 
in  railroad  building  was  suffered  to  go  by  with  singular  in- 
activity and  want  of  foresight,  when  we  take  into  considera- 
tion the  necessity  of  having  the  first  section  of  twenty  miles 
completed  before  the  twenty-fifth  day  of  December,  1869, 
in  order  to  secure  the  land  from  forfeiture,  which  the  O.  C. 
K.  B.  Co.  claimed  to  own.  The  result  was  that  the  appel- 
lant was  discharged  by  the  firm  of  Ben.  HoUaday  &  Co. 
from  their  employment  as  general  superintendent,  and  his 
alleged  inefficiency  was  made  the  pretext  for  the  discharge. 
After  he  ceased  to  act  as  superintendent,  On  the  fourth  day 
of  October,  1869,  a  largely  increased  force- of  laborers  was 
placed  on  the  road,  far  higher  wages  were  paid  for  work- 
men, and  in  this  way  this  section  of  twenty  miles  was  com- 
pleted on  the  twenty-fourth  day  of  December,  1869. 

The  appellant,  however,  insists  that  this  lack  of  vigor  in 
the  prosecution  of  the  work  was  not  owing  to  his  incompe- 
tency as  an  engineer,  nor  to  his  inefficiency  as  a  general 
superintendent,  but  that  it  was  caused  by  a  want  of  money 
to  employ  a  sufficient  force  of  laborers  upon  the  road.  He 
says  that  Holladay  directed  him  to  discharge  some  men  who 
were  then  employed  because  there  was  no  money  to  pay 
them.  We  think  the  testimony  clearly  shows  that  one  of 
the  chief  causes  why  the  work  progressed  so  slowly  during 
the  spring  and  summer  of  1869  was  the  inability  to  procure 
the  funds  necessary  to  carry  it  on  more  vigorously.  At  the 
time  of  entering  into  the  copartnership  and  for  some  months 
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afterwards  the  respondents  expected  to  obtain  sufficient 
money  to  construct  the  first  section  of  twenty  miles  by  a 
sale  of  the  bonds  of  the  O.  C.  K.  B.  Co.,  which  Ben  Holladay 
&  Co.  had  received  from  A.  J.  Cook  &  Co.  In  this  they 
were  disappointed.  Emmett,  Ooldsmith,  and  others  had 
tried  in  vain  to  negotiate  these  bonds  and  found  it  impossi- 
ble to  sell  them  at  any  price.  The  evidence  shows  that 
they  were  worth  nothing  in  the  money  markets  of  the  coun- 
try. The  reasons  for  this  are  quite  apparent  from  the  testi- 
mony in  the  case.  Suits  had  been  commenced  in  the  United 
States  circuit  court  and  in  the  circuit  courts  of  this  state 
against  the  O.  C.  B.  B.  Co.  to  test  the  legality  of  its  exist- 
ence as  a  corporation,  and  they  had  so  far  progressed  as  to 
foreshadow  its  overthrow.  Joseph  Gaston,  the  president  of 
a  rival  corporation  of  the  same  name,  known  as  the  Oregon 
Central  Bailroad  Co.  (west  side),  had  issued  circulars  and 
sent  them  to  bankers  and  brokers  in  the  east,  setting  forth 
in  language  more  forcible  than  elegant,  that  ''the  corpora- 
tion was  a  humbug  and  its  bonds  were  worthless ."  It  was 
known  that  the  company  was  hopelessly  insolvent;  that 
Ladd  &  Tilton  had  presented  to  it  for  payment  certain  in- 
terest coupons  which  were  protested  for  non-payment,  and 
that  there  were  no  subscribers  to  the  capital  stock  of  the 
corporation,  from  whom  any  money  could  be  collected  to 
defray  the  rapidly  accumulating  interest  on  the  bonds,  and 
its  preferred  interest-bearing  stock.  Under  these  circum- 
stances it  could  hardly  be  expected  that  the  bopds  offered 
for  sale  would  be  considered  of  any  value  anywhere. 

But  it  is  contended  by  the  appellant  that  the  respondents 
were  under  obligations  to  furnish  the  means  to  construct  the 
road.  It  is  stipulated  in  the  articles  of  copartnership  that 
the  appellant  shall  not  be  called  upon  to  advance  any  money 
out  of  his  own  private  means  towards  the  work  undertaken 
by  the  copartnership,  and  an  inference  might  be  raised  that 
the  respondents  were  required  to  do  so.  But  it  can  hardly 
be  presumed  in  the  absence  of  any  express  stipulation  in  the 
agreement  that  they  were  to  furnish  out  of  their  own  private 
funds  many  millions  of  dollars  to  build  a  railroad,  and,  as 
it  should  be  constructed  in  sections  of  twenty  miles,  transfer 
the  same  to  the  O.  C.  B.  B.  Co.  for  its  worthless  bonds, 
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and  ita  equally  worthless  stock.  To  have  gone  on  and  at- 
tempted to  complete  the  road  nnder  the  contracts  of  A.  J. 
Cook  &  Co.  with  that  corporation,  would  have  been  simply 
an  act  of  folly.  It  would  have  bankrupted  not  only  Ben 
HoUaday  &  Co.,  but  financially  ruined  every  member  of  the 
firm.  In  short,  we  consider  that  it  was  an  impracticable 
undertaking  to  construct  the  railroad  under  the  copartner- 
ship of  Ben.  HoUaday  &  Co.,  and  in  such  cases  courts  of 
equity  will  decree  a  dissolution  of  the  copartnership,  where 
any  one  interested  in  it  brings  suit  for  that  purpose.  {Fogg 
V.  Johnson,  27  Ala.  432;  Durbin  v.  Barber,  14  Ohio,  317; 
Brieix  v.  Hariison,  1  Tenn.  Ch.  467;  Story  on  Partnership, 
sec.  290. ) 

Having  taken  this  view  of  the  case  it  becomes  unnecessary 
to  consider  many  other  questions  raised  by  counsel,  and  the 
only  matter  remaining  to  be  considered  is  the  disposition  of 
the  assets,  and  the  payment  of  the  debts  of  the  firm. 

At  the  time  of  entering  into  the  copartnership  the  firm  of 
Ben.  HoUaday  &  Co.,  in  consideration  of  the  transfer  to  it 
of  the  property  of  A.  J.  Cook  &  Co.,  agreed  to  pay  the  in- 
debtedness of  that  company,  including  a  debt  due  to  the 
appellant,  then  estimated  at  twenty-one  thousand  dollars. 
Some  time  after  the  formation  of  the  copartnership,  Ben. 
Holiday  &  Co.  gave  the  appellant  a  written  instrument  to 
this  effect,  which  was  antedated  so  as  to  conform  to  the  date 
of  the  agreement.     It  is  as  follows: 

Office  Ben  Holladay  &  Co.,         J 
Portland,  Oregon,  September  12,  1868.  ( 

S.  G.  Elliott,  Portland — Dear  Sir:  On  our  purchase 
this  date  from  A.  J.  Cook  and  A.  J.  Cook  &  Co.  of  the  pend- 
ing contracts  with  the  Oregon  Central  Eaifroad  Co.  for  the 
construction  of  a  railroad  from  Portland  to  the  California 
line,  it  is  understood  that  we  are  to  pay  you  the  money 
furnished  by  you  to  the  firm  of  A.  J.  Cook  &  Co.,  and  stand- 
ing to  your  credit  on  their  books.  This  money  is  stated  by 
you  to  amount  to  about  twenty-one  thousand  dollars.  When 
the  accounts  are  fully  made  up  and  the  balance  correctly 
ascertained,  you  will  be  entitled  to  our  obligation  for  the 
correct  amount.     Bespeetfully  yours, 

Ben  Holladat  &  Co. 
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This  writiDg  was  accepted  by  tlie  appellant,  and  the  ques- 
tion now  to  be  determined  is  how  much,  if  anything,  there 
is  due  upon  it  by  the  firm  of  Ben  HoUaday  &  Gq,  to  the  ap- 
pellant. The  respondents  contend  that  there  is  nothing  due 
to  him,  and  so  it  was  found  by  the  referee.  We  think,  how- 
ever, that  he  erred  in  his  findings  of  fact  in  regard  to  this 
indebtedness.  The  basis  of  the  referee's  finding  was  a  state- 
ment of  what  purported  to  be  the  account  of  S.  G.  Elliott 
with  A.  J.  Cook  &  Co.,  amounting  to  sixty-four  thousand 
one  hundred  and  nine  dollars  and  eighty-two  cents,  which 
was  made  out  by  a  Mr.  Cushman  for  Judge  Shattuck,  and 
offered  in  evidence  by  the  attorney  for  respondents.  The 
appellant  at  the  time  protested  that  this  was  not  a  correct 
account  from  the  books  of  A.  J.  Cook  &  Co.,  and  we  are 
satisfied  it  was  not.  Mr.  Cunningham,  the  book-keeper  of 
Ben  Holladay  &  Co.,  testified  that  there  had  been  expended 
up  to  the  twelfth  day  of  September,  1868,  the  sum  of  seventy- 
two  thousand  four  hundred  and  ninety-six  dollars  and  fifty- 
eight  cents.  The  appellant  claims  that  the  books  of  A.  J. 
Cook  &  Co.,  as  made  up  by  Mr.  Harriman,  show  that  the 
amount  of  his  account  against  that  firm  was  eighty-one  thou- 
sand four  hundred  and  fifty-five  dollars  and  thirty-one  cents. 
These  books  are  not  in  evidence,  and  we  have  not  even  a  tran- 
script of  the  account  before  us.  Mr.  Holladay,  in  his  testi- 
mony, states  that  the  firm  of  Ben.  Holladay  &  Co.  agreed  to 
pay  the  appellant  the  amount  which  the  books  of  A.  J.  Cook 
&  Co.  would  show  that  he  had  expended  for  that  firm.  Soon 
after  the  formation  of  the  copartnership,  Mr.  Holladay  em- 
ployed Mr.  Harriman,  a  competent  book-keeper  and  ac- 
countant, and  sent  him  from  San  Francisco  to  Portland  to 
adjust  the  account  of  the  appellant  with  A.  J.  Cook  &  Co. 
This  duty  was  performed  in  the  fall  of  1868,  and  Mr.  Harri- 
man died  soon  after  and  before  his  deposition  could  be 
taken.  It  must  be  presumed  when  he  made  a  statement  of 
the  account  that  it  was  a  full  and  correct  one;  and  that  he 
took  into  consideration  and  passed  upon  the  several  items 
which  the  referee  charged  against  the  appellant  in  his  fifty- 
first  finding.  From  the  best  evidence  before  us  we  are  sat- 
isfied that  Mr.  Harriman  found  the  amount  of  twenty-one 
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thousand  dollars  to  be  dae  to  the  appellant,  and  that  he  is 
now  entitled  to  that  sum,  less  the  amount  which  was  paid  to 
him  by  Ben.  Holladay  &  Co. 

In  his  evidence,  Mr.  Holladay  states  that  at  various  times 
the  firm  of  Ben  Holladay  &  Co.  paid  to  the  appellant,  on 
account  of  this  indebtedness,  sums  amounting  to  about 
nine  thousand  dollars.  The  appellant,  on  the  other  hand, 
says  he  received  only  six  thousand  two  hundred  and  ninety- 
nine  dollars  and  sixty  cents.  However,  in  an  amended  an- 
swer which  he  proposed  to  file  in  this  suit,  and  which  was 
sworn  to  by  him  on  June  1,  1871,  he  denied  that  any  part 
of  this  sum  of  twenty-one  thousand  dollars  had  been  paid 
by  the  firm  of  Ben  Holladay  &  Co.,  except  the  sum  of  about 
eight  thousand  dollars.  This  admission  under  oath  must 
be  taken  against  him.  Deducting  that  sum  from  twenty- 
one  thousand  dollars  leaves  twelve  thousand  dollars,  and 
interest  thereon  since  September  12,  1868,  due  to  the  ap- 
pellant from  the  firm  of  Ben  Holladay  &  Co. 

At  the  time  this  suit  for  a  dissolution  of  the  copartner- 
ship was  commenced,  the  assets  of  the  firm  of  Ben  Holla- 
day &  Co.  consisted  in  part  of  a  section  of  twenty  miles  of 
railroad,  then  nearly  completed.  By  the  terms  of  the  con- 
tract entered  into  between  the  O.  C.  B.  B.  Co.  and  A.  J. 
Cook  &  Co.,  the  latter  firm  was  to  receive  thirty-two  thou- 
sand dollars  per  mile  for  the  construction  and  equipment 
of  that  portion  of  the  road,  or  six  hundred  and  forty  thou- 
sand dollars  for  the  twenty  miles.  This  sum  was  to  be 
paid  to  the  firm  of  Ben  Holladay  &  Co.  under  the  contract 
of  A.  J.  Cook  &  Co.,  in  bonds  of  the  O.  C.  B.  B.  Co., 
which  we  consider  were  of  no  value  for  reasons  already 
stated.  That  corporation,  however,  having  no  lawful  or- 
ganization, the  respondents  appropriated  and  converted  that 
section  of  the  railroad  to  their  own  use  and  benefit,  and 
subsequently  sold  it  to  the  Oregon  and  California  railroad 
company,  a  new  corporation  organized  to  complete  it. 

The  amount  of  money  necessarily  expended  in  construct- 
ing that  section  of  the  road  can  not  be  satisfactorily  ascer- 
tained from  the  evidence  in  the  case.  On  this  point  it  is 
meager  and  uncertain,  and  the  statements  of  the  parties 
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differ  vBry  widely.  The  appellant  places  it  at  four  hundred 
and  twelve  thousand  three  hundred  and  eight  dollars,  in- 
cluding the  sum  of  eighty-one  thousand  four  hundred  and 
fifty-five  dollars  paid  out  by  A.  J.  Cook  &  Co.  prior  to  Sep- 
tember 12,  1868,  while  on  the  part  of  the  respondents  the 
book-keeper  of  Ben  HoUaday  &  Co.  states  that  -they  paid 
out  six  hundred  and  sixty-eight  thousand  nine  hundred  and 
ninety-one  dollars  from  September  12,  1868,  to  December 
24,  1869,  in  completing  that  section  of  twenty  miles.  This 
sum  is  given  by  him  as  the  aggregate  of  the  expenditures 
taken  from  the  books  of  the  firm.  The  items  of  the  account 
are  not  set  forth,  and  we  can  not,  therefore,  determine 
whether  the  whole  amount  is  properly  chargeable  for  build- 
ing the  road  or  not.  The  referee  found  that  the  total 
amount  paid  out  by  the  firm  of  Ben  Holladay  &  Co.  in  the 
construction  of  the  road,  exclusive  of  the  sum  paid  to  the 
creditors  of  A.  J.  Cook  &  Co.,  was  five  hundred  and  ninety- 
six  thousand  five  hundred  and  ten  dollars,  bat  he  did  not 
say  whether  all  of  it  was  expended  upon  the  first  section  of 
twenty  miles,  or  whether  part  of  it  was  paid  out  for  work 
done  on  the  road  between  that  section  and  Salem. 

Inasmuch  as  the  respondents  appropriated  that  section 
of  the  road,  as  well  as  all  the  work  on  the  other  portions,  to 
their  own  use,  without  the  consent  of  the  appellant,  it  may 
be  fairly  presumed  that  it  was  worth  to  them  what  it  cost 
to  construct  it,  including  not  only  what  they  paid  out  upon 
it,  but  also  the  unpaid  balance  of  twelve  thousand  dollars 
which  A.  J.  Cook  &  Co.  had  expended  upon  it,  and  which 
Ben  Holladay  &  Co.  assumed  to  pay  to  the  appellant  when 
the  copartnership  was  formed.  Having  terminated  that  co- 
partnership, and  excluded  the  appellant  from  any  partici- 
pation in  the  settlement  of  its  affairs  and  the  disposal  of  its 
assets,  the  respondents  should  be  held  liable  to  pay  the 
debts  of  the  firm,  as  well  as  those  due  to  themselves,  as  the 
amount  due  to  the  appellant. 

Beside  the  railroad  property  belonging  to  Ben  Holladay 

&  Co.,  that  firm  had  the  machine  shops,  saw-mills,  wagons,. 

carts,  horses,  etc.,  which  the  respondents  also  appropriated 

to  their  own  use,  and  subsequently  transferred  to  the  O.  & 
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C .  B.  B.  Co.  There  is  no  evidence  as  to  the  value  of  the 
machine  shops  at  the  time  the  respondents  terminated  the 
copartnership,  but,  judging  from  the  prices  paid  for  the 
machinery  in  Boston  by  A.  J.  Cook  &  Co.,  the  freight,  in- 
surance, expenses  of  putting  up  the  buildings,  etc.,  the  value 
of  the  machine  shops  may  fairly  be  estimated  at  twelve 
thousand  dollars.  The  book-keeper  of  the  firm  testified  that 
Ben  HoUaday  &  Co.,  at  the  commencement  of  this  suit,  had 
three  mills,  carts,  horses,  wagons,  picks,  and  shovels  and 
office  furniture  worth  probably  seven  thousand  five  hundred 
dollars.  Of  all  this  property,  amounting  in  the  aggregate 
to  nineteen  thousand  five  hundred  dollars,  the  appellant  was 
entitled  to  four  fortieths  or  one  tenth,  that  being  the  inter- 
est which  he  had  in  the  copartnership  at  the  time  this  suit 
was  commenced,  making  his  share  therein  the  sum  of  one 
thousand  nine  hundred  and  fifty  dollars. 

We  will  now  proceed  to  consider  the  claim  of  Ben  Holla- 
day  &  Co.  to  the  lauds  granted  by  congress  to  aid  in  the  con- 
struction of  the  O.  C.  B.  B.  In  law  that  firm  had  no  title 
to  any  of  these  lands,  yet  in  equity  it  was  entitled  to  them. 
All  these  lands  were  earned  by  the  money  and  labor  of  Ben 
Holladay  &  Co.,  and  were  in  fact  afterwards  transferred  to 
the  O.  &  C.  B.  B.  Co.,  and  whatever  may  be  realized  by 
the  sale  must  in  equity  be  regarded  as  part  of  the  assets  of 
that  firm,  and  although  the  partnership  was  terminated  by 
the  respondents  before  the  lands  for  the  first  section  were 
fully  earned,  yet  they  will  not  be  permitted  to  exclude  the 
appellant  from  his  rightful  share  in  the  lands  by  effecting  a 
dissolution  of  the  copartnership  a  few  weeks  before  the  title 
to  them  became  perfected. 

Nearly  all  the  valuable  lands  embraced  within  the  limits 
of  the  railroad  grant  for  the  first  twenty  miles  had  already 
been  disposed  of  by  the  United  States  government  before 
the  grant  was  made,  and  the  testimony  of  the  agent  em- 
ployed to  select  and  sell  the  railroad  lands  shows  that  up 
to  September,  1875,  there  had  been  selected  and  patented  to 
the  O.  &,  C.  B.  B.  Co.,  for  the  first  section  of  twenty  miles, 
thirty-two  thousand  two  hundred  and  sixty-seven  and 
thirty-six  hundredths  acres,  and  about  the  same  number  of 
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acres  more  could  be  selected  whenever  the  surveys  should  be 
made.  These  lauds  he  estimated  to  be  worth  iu  the  aggre- 
gate about  twenty-five  cents  per  acre,  and  taking  into  con- 
sideration their  inferior  quality,  their  remoteness  from 
market,  the  taxes  to  be  paid  on  them,  and  the  expenses  of 
the  selection  and  sale,  we  think  his  estimate  of  their  value 
is  not  an  unfair  one,  and  that  all  the  lands,  patented  and 
unpatented,  amounting  to  about  sixty-four  thousand  five 
hundred  and  thirty-four  acres,  were  worth  sixteen  thousand 
one  hundred  and  thirty-three  dollars,  of  which  sam  the  ap- 
pellant ought  to  have  the  one  tenth,  or  one  thousand  six  hun- 
dred and  thirteen  dollars. 

We  therefore  consider  that  upon  a  fair  settlement  of  the 
partnership  transactions  the  respondents  are  justly  indebted 
to  the  appellant  in  the  following  sums:  Balance  of  A.  J. 
Cook  &  Co.,  indebtedness  unpaid  by  Ben  Holladay  &  Co., 
twelve  thousand  dollars;  interest  since  September  12,  18C8, 
thirteen  thousand  dollars;  appellant's  interest  in  machine 
shops,  saw-mills,  etc.,  one  thousand  nine  hundred  and  fifty 
dollars;  interest  since  November  5,  1869,  one  thousand 
eight  hundred  and  eighty-six  dollars;  equitable  share  in  land 
grant,  one  thousand  six  hundred  and  thirteen  dollars;  eight 
years'  interest  on  same,  one  thousand  two  hundred  and 
eighty  dollars;  total,  thirty-one  thousand  seven  hundred  and 
twenty-nine  dollars. 

Of  this  sum  the  respondents  should  pay  in  proportion  to 
the  interest  which  they  had  respectively  in  the  copartner- 
ship of  Ben  Holladay  &  Co. ;  that  is,  respondent  Holladay 
is  to  pay  twenty-four  parts,  or  twenty-two  thousand  four 
hundred  dollars,  and  respondent  Emmett  ten  parts,  or  nine 
thousand  three  hundred  and  twenty-nine  dollars. 

It  is  therefore  ordered  and  decreed  by  the  court  that  the 
copartnership  of  Ben  Holladay  &  Co.  be  dissolved,  and  that 
the  appellant,  Simon  G.  Elliott,  have  and  recover  from  the 
respondent  Ben  Holladay  the  sum  of  twenty-two  thousand 
four  hundred  dollars,  and  that  he  also  have  and  recover 
from  the  respondent  C.  Temple  Emmett  the  sum  of  nine 
thousand  three  hundred  and  twenty-nine  dollars. 

[Upon  a  rehearing  in  this  suit,  had  at  the  same  term,  the 
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above  decree  was  so  modified  as  to  require  HoUaday  to  pay 
twenty  thousand  six  hundred  and  thirty-three  dollars  instead 
of  twenty-two  thousand  four  hundred  dollars,  and  Emmett 
eight  thousand  five  hundred  and  ninety-six  dollars  instead 
of  nine  thousand  three  hundred  and  twenty-nine  dollars. 
Eep.] 
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JOHN  P.  SMITH,  Eespondent,  v.  MAKGAEET  SMITH, 

Appellant. 

Marriage  CJojrrRACT  —  FRAUDULEyr  Conckalmknts  a^t  Time  of. — Where 
a  woman  before  marriage  conceaU  from  her  intended  husband  the  fact 
that  Bhe  had  some  time  before  been  the  mother  of  an  illegitimate  child, 
such  concealment  is  not  snch  a  fraud  as  will  annul  the  marriage. 

Grounds  tor  Divorce— False  Accusation  of  Unchastitt. — ^If  a  husband 
or  wife  either  falsely  accuse  the  other  of  nnchastity,  such  accusation  is 
a  sufficient  cause  for  a  divorce. 

Appeal  from  Linn  County. 

This  is  a  snit  by  the  respondent  against  the  appellant  for 
diyorce  upon  two  grounds:  1.  Fraudulent  representations 
by  the  appellant  relied  upon  by  the  respondent  at  the  time 
of  the  marriage  to  the  effect  that  she  had  always  led  a 
chaste  life,  while  in  fact  she  had  prior  to  such  time  given 
birth  to  an  illegitimate  child;  2.  Gruel  and  inhuman  treat- 
ment)  by  falsely  charging  the  respondent  in  the  presence  of 
others  of  the  crime  of  adultery  with  his  daughter-in-law. 

The  allegations  relied  upon  by  the  respondent  were 
denied  by  the  appellant,  except  that  which  related  to  the 
fact  that  the  appellant  had  given  birth  to  an  illegitimate 
child  before  the  marriage.  The  court  granted  a  decree  of 
divorce. 

C,  E.  Wolverion  and  N.  B.  Humphrey,  for  appellant. 
John  Burnett  and  li.  S.  Strahan,  for  respondent. 

By  the  Court,  Boise,  J, : 

The  appellant  claims  that  the  first  count  of  the  com- 
plaint which  alleges  that  the  appellant  was  guilty  of  fraud 
and  false  representations  or  concealments  of  her  real  char- 
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acter,  and  thereby  indaced  the  respondeDt  to  contract  the 
marriage,  does  not  state  sufficient  facts  to  constitute  a 
cause  of  suit. 

The  allegations  of  the  complaint  referred  to  as  charging 
fraud  are,  that  the  appellant  before  the  marriage  repre- 
sented herself  as  having  been  always  a  chaste  and  virtuous 
woman,  and  that  by  reason  of  these  representations  the 
respondent  was  induced  to  contract  the  marriage,  and  that 
these  representations  were  false .  These  allegations  being 
denied,  and  proof  having  been  taken  thereof,  we  think  the 
evidence  fails  to  show  that  such  representations  were  made 
and  that  the  appellant  did  nothing  more  than  conceal  from 
her  intended  husband  that  she  had  been  the  mother  of  an 
illegitimate  child  some  years  before.  We  think  the  mere 
fact  of  this  concealment  is  not  such  a  fraud  as  would  be  a 
sufficient  cause  for  annulling  the  marriage.  It  therefore 
becomes  unnecessary  to  pass  on  the  question  as  to  whether 
the  allegations  in  this  part  of  the  complaint  are  sufficient 
to  constitute  a  cause  of  divorce,  for  these  aUegations  are 
not  proven  by  the  evidence. 

The  appellant  also  claims  that  the  part  of  the  complaint 
charging  cruelty  is  not  sufficient  to  constitute  a  cause  of 
suit.  The  charge  is  that  the  appellant  since  the  marriage 
has  falsely  charged  the  respondent  with  the  crime  of  adultery 
with  his  daughter-in-law.  Such  an  accusation  by  either  the 
husband  or  wife  against  the  other  has  often  been  held  suffi- 
cient cause  for  a  divorce,  and  many  divorces  have  been 
granted  for  such  causes,  and  it  is  now  the  settled  law  of 
this  state  that  such  accusation  is  sufficient  cause  for  a  di- 
vorce. But  while  counsel  for  the  appellant  concede  that 
this  accusation  may  be  sufficient  in  some  cases,  they  still 
claim  that  it  is  not  sufficient  in  this  case,  because  these 
accusations  were  made  after  the  parties  were  separated  and 
had  ceased  to  live  together  as  husband  and  wife.  We 
think  this  makes  no  difference,  for  neither  a  husband  nor 
wife  can  claim  a  right  to  continue  the  marriage  relation 
while  falsely  charging  the  other  with  unchastity.  No  do- 
mestic happiness  or  peace  can  be  expected  to  exist  between 
parties  thus  falsely  criminating  each  other. 
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Axgament  for  Appellant. 

The  only  question  then  is.  Were  the  charges  made?  On 
this  subject  there  is  no  doubt,  for  the  appellant  alleges  the 
charge  in  her  answer,  but  offers  no  evidence  even  tending 
to  prove  it.  We  think,  therefore,  that  the  respondent  has 
made  out  his  case  on  this  part  of  the  complaint,  and  is  en- 
titled to  a  divorce. 

The  decree  of  the  circuit  court  will  therefore  be  affiimed 
with  costs. 


DOUGLAS  COUNTY  ROAD  COMPANY,  Eespondents, 
V.  C ANYONVILLE  AND  GALESVILLE  KOAD  COM- 
PANY, Appellants. 

Public  Road— County  Coubt  jiat  Mak^  Agreement  for  Apfropria- 
TioK  BT  Private  Corporatiok. — A  corporation,  having  been  organized 
to  constrnct  a  road,  located  a  portion  of  its  road  npon  a  public  road,  but 
made  no  application  to  the  county  court  to  agree  upon  the  extent,  terms, 
and  conditions  upon  which  such  public  road  might  be  used,  as  provided 
in  section  26  of  the  corporation  law.  Afterwards  another  corporation 
was  organized  to  construct  a  road,  and  made  an  agreement  with 
the  county  court  as  to  the  extent,  terms,  and  conditions  upon  which 
the  public  road  might  be  appropriated  by  the  corporation  as  a  part 
of  its  road.  Held,  that  such  agreement  was  valid,  and  that  the  corpora- 
tion first  organized  had  not  the  excluse  right  to  contract  with  the  county 
court  for  the  use  and  appropriation  of  the  public  road,  although  it  first 
surveyed  and  located  the  line  of  its  road  on  the  public  highway.  Per 
Mr.  Justice  Boise,  dissenting:  A  road  corporation  may,  when  it  is  neces- 
sary and  convenient,  locate  its  road  on  the  county  road,  whether  the 
county  court  assent  to  it  or  not,  and  having  done  so,  the  right  becomes 
property  of  which  the  corporation  can  not  be  deprived  by  the  county 
court.  The  assent  of  the  county  court  is  only  necessary  to  the  right  to 
collect  tolls  upon  the  road  appropriated. 

Appeal  from  Jackson  County.  The  facts  are  stated  in 
the  opinion. 

[r.  iJ.  Willis  and  B,  8.  Strahan,  for  appellant: 

A  corporation  formed  for  constructing  a  road,  by  survey- 
ing, locating,  and  adopting  its  line  of  road,  acquires  the 
right  to  acquire  or  appropriate  land,  right  of  way,  public 
roads,  etc.,  necessai*y  for  its  purposes.  And  this  right  is 
property.  (See  Abb.  Dig.  Law  of  Corp.  585,  sec.  13;  7 
Met.  78;  3  Cush,  91,  106;  4  Id.  467;  1  Gray,  340,  360;  16 
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Curtis  U.  S.  R  793,  805;  Civ.  Code,  529,  530,  sees.  23,  26; 
23  Cal.  324.)  When  one  corporation  has  acquired  this 
right,  no  other  person  or  corporation  can  acquire  the  same 
right  to  the  same  lands,  etc.,  so  as  to  interfere  with  the 
former  company.  (16  Curtis,  793, 801,  811;  Abb.  Dig.  Law 
of  Corp.  626,  sec.  239;  10  Pick,  270;  54  Barb.  389,  390;  1 
Gray,  1,  36,  37;  4  Id.  474;  13  Cal.  520;  23  Id.  324,  331.) 

The  appellant  had  surveyed,  located,  and  adopted  its  line 
of  road,  and  completed  about  five  miles  of  it,  before  the 
respondent  was  organized.  If  a  corporation  does  not  have 
the  right  to  appropriate,  the  county  court  has  no  authority 
or  jurisdiction  to  agree  with  it  to  appropriate  a  public  road, 
under  section  26,  page  530  of  Misc.  Laws;  and  such  juris- 
diction must  affirmatively  appear  on  the  face  of  the  record 
of  such  proceedings.  (16  U.  S.  Annual  Dig.  171,  621, 
Bees.  5,  40,  41;  19  Id.  157,  sec.  27;  4  Zabr.  (N.J.)  547;  2 
Or.  34-40.)  The  word  "appropriate,"  used  in  sections  24 
and  26,  page  530,  Misc.  Laws,  does  not  refer  to  the  right  to 
acquire  lands  or  the  use  of  the  public  highway,  but  to  the 
final  appropriation.  (Misc.  Laws,  529,  630,  533,  534,  535, 
sees.  23,  24,  26,  28,  40,  47,  52.) 

There  being  no  time  fixed  in  the  agreement  between  the 
county  court  and  the  respondent,  during  which  the  agree- 
ment is  to  continue  in  force,  either  party  can  terminate  it  at 
pleasure.  (Fry  on  Specific  Performance,  sec.  43,  222-230; 
7  U.  S.  Dig.  172,  subd.  191;  39  Wis.  562.) 

John  M.  Thompson  andJ.  F.  Gazley,  for  respondent: 

No  corporation  has  the  power  or  legal  right  to  appro- 
priate a  highway  by  user,  without  in  the  first  place  attempt- 
ing to  make  an  agreement  with  the  county  court.  (5  Or. 
322;  Misc.  Laws,  530,  sec.  26.)  The  agreement  between  the 
respondent  and  Douglas  county  was  binding  on  Douglas 
county,  and  duly  made.     (0  Or.  300.) 

Generally,  as  a  contract  can  be  made  only  by  the  mutual 
consent  of  all  the  contracting  parties,  it  can  only  be  re- 
scinded by  the  consent  of  all.  (2  Parsons  on  Con.  677.) 
The  statute  fixes  the  time  the  agreement  is  to  run,  which  is 
at  least  ten  years.     (Misc.  Laws,  533,  sec.  38.) 
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By  the  Court,  Kelly,  C.  J. : 

The  sabject  matter  of  this  controyersj  in  one  shape  or 
another,  has  been  several  times  before  this  court,  and  cer- 
tain points  of  law  and  questions  of  fact  have  been  settled 
by  its  decisions,  which  can  not  any  longer  be  considered  as 
open  to  controversy.  These  matters,  so  far  as  they  are  rea 
judiciita,  will  be  referred  to  hereafter.  The  matter  especially 
in  contention  between  the  parties  is,  as  to  which  of  the 
corporations,  the  respondent  or  the  appellant,  is  entitled  to 
establish  a  toll  gate  and  collect  tolls  on  the  road  runuing 
through  what  is  known  as  the  Big  canyon  in  Canyonville 
and  Cow  creek  precincts  in  Douglas  county. 

In  1853,  a  military  road  was  laid  out,  under  Major  AI- 
vord,  by  Jesse  Applegate  on  substantially  the  same  ground 
as  that  now  occupied  by  the  road  in  controversy;  and  on 
the  sixteenth  of  January,  1854,  the  legislative  assembly  of 
Oregon  territory,  by  an  act  passed  that  day,  enacted  "  that 
the  military  road  from  Myrtle  creek  in  Douglas  county  to 
Jacksonville,  Jackson  county,  be  and  the  same  is  hereby 
declared  a  territorial  road." 

By  an  act  of  the  legislative  assembly,  approved  October 
29,  1860,  all  territorial  roads  in  this  state  were  declared  to 
be  county  roads,  and  by  the  act  of  January  17,  1861,  were 
placed  under  the  supervision  of  the  county  court.  In  the 
case  of  Douglas  County  Road  Company  v.  Abraham  et  al,  (5 
Or.  319),  this  court  decided  that  the  same  road  referred 
to  in  this  suit,  having  been  used  continuously  for  twenty- 
five  years  by  the  public,  it  became  a  public  highway  by 
continued  and  uninterrupted  use.  There  can,  therefore,  be 
no  doubt  that  this  road,  in  August,  1873,  when  the  corpor- 
ate appellant  was  organized,  was  a  county  road,  and  under 
the  supervision  of  the  county  court  of  Doaglas  county.  In 
September,  1873,  soon  after  its  incorporation,  the  appellant 
employed  J.  W.  Webber  to  survey  and  locate  its  road 
through  the  Big  canyon,  and  it  is  admitted  that  the  line  of 
survey  was  along  and  on  the  county  road  with  some  slight 
deviations,  which  are  of  no  importance  in  the  consideration 
of  this  case.    In  December,  1873,  the  Doaglas  County  Boad 
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Company,  the  respondent,  was  duly  incorporated  to  con- 
struct a  plank  and  clay  road  through  the  Big  canyon,  com- 
mencing at  the  the  southwest  quarter  of  the  northeast  quar- 
ter of  section  34,  T.  30  S.,  B.  5  W.,  running  thence  in  a 
southerly  direction  and  terminating  at  a  point  where  the 
military  wagon  road  crossed  the  south  line  of  section  2,  in 
T.  32  S.,  R.  5  W. 

It  is  admitted  that  the  line  of  this  road  which  passed 
through  the  Big  canyon,  is  along  and  upon  the  county  road 
and  substantially  over  the  same  route  as  that  surveyed  in 
September,  1873,  by  the  appellant,  for  its  road.  On  the 
tenth  of  April,  1874,  the  respondent  entered  into  an  agree- 
ment with  the  county  court  for  the  appropriation,  use,  and 
occupation  of  the  road  in  controversy.  In  this  agreement 
it  was  stipulated  that  the  respondent  should  have  the  right 
to  collect  certain  tolls  from  persons  traveling  over  the  road; 
and  in  consideration  of  this  privilege  the  respondent  cov- 
enanted to  bridge  the  streams,  and  to  keep  the  highway  in 
good  condition  for  the  public  travel. 

The  following  are  the  sections  of  the  law  under  w^iich  the 
agreement  was  made:  "Where  it  shall  be  necessary  or 
convenient  in  the  location  of  any  road  herein  mentioned  to 
appropriate  any  part  of  any  public  road,  street,  or  alley,  or 
public  grounds,  the  county  court  of  the  county  wherein 
such  road,  street,  alley  or  public  grounds  may  be,  unless 
within  the  corporate  limits  of  a  municipal  corporation,  is 
authorized  to  agree  with  the  corporation  constructing  the 
road,  upon  the  extent,  terms,  and  conditions  upon  which 
the  same  may  be  appropriated  or  used  and  occupied  by  such 
corporations,  and  if  such  parties  shall  be  unable  to  agree 
thereon,  such  corporation  may  appropriate  so  much  thereof 
as  may  be  necessary  and  convenient  in  the  location  and 
construction  of  said  road."  (Misc.  Laws,  630,  sec.  26.) 
**  Whenever  such  public  highway  or  grounds  is  taken  by  a 
private  corporation  by  agreement  with  the  local  authorities 
mentioned  in  section  26,  such  corporation  may  place  such 
gates  thereon,  and  charge  and  receive  such  tolls  thereat,  as 
such  local  authorities  may  consent  to,  by  such  agreement, 
and  none  other."    *    *    (Id.  sec.  28. ) 
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The  agreement  between  the  county  coart  and  the  respond- 
ent before  referred  to  was  filed  in  the  office  of  the  county 
clerk  but  was  not  entered  in  the  journal  of  the  court,  and 
for  this  want  of  record,  it  is  held  by  the  majority  of  this 
court  that  it  was  ineffectual  and  inadmissible  as  evidence 
in  other  courts  until  it  was  entered  upon  the  records  of  the 
county  coui*t.  And  it  was  only  after  protracted  litigation 
and  through  the  mandatory  power  of  this  court  that  it  was 
finally,  on  the  thirty-first  day  of  May,  1870,  entered  upon  the 
journal  of  the  county  court.  It  is  unnecessary  here  to  refer 
to  the  history  of  this  litigation.  It  is  fully  set  forth  in  the 
opinion  of  the  supreme  court  in  the  case  of  The  Douglas 
County  Road  Company  v.  The  County  of  Douglas^  6  Or.  300. 
It  must  now  be  considered  as  conclusively  settled,  so  far  as 
this  court  can  settle  anything  by  its  adjudications,  that  the 
agreement  entered  into  between  the  county  court  of  Douglas 
county  and  the  respondent,  on  the  tenth  day  of  April,  1874, 
was  a  valid  contract,  binding  and  conclusive  between  the 
parties  to  it.  This  matter  is  no  longer  open  to  controversy. 
But  the  appellant  claims  that  as  it  was  not  a  party  to  any 
of  the  litigation  heretofore  had  concerning  this  contract,  it 
is  not  bound  by  the  decision  of  the  court  in  reference  to  it, 
and  it  asserts  that  so  far  as  its  rights  are  concerned,  that 
contract  was  a  nullity.  The  appellant  claims  that  in  the 
location  of  its  road  in  September,  1873,  it  was  necessary 
and  convenient  for  it  to  appropriate  a  part  of  the  public 
highway  running  through  the  canyon,  and  that  having  sur- 
veyed and  located  its  line  of  road  along  the  county  road  be- 
fore the  incorporation  of  the  Douglas  County  Boad  Com- 
pany, it  had  the  exclusive  right  to  appropriate  the  county 
road  as  a  part  of  its  own  road,  and  that  it  alone  had  the 
right  by  virtue  of  its  first  survey  and  location  to  enter  into 
an  agreement  with  the  county  court  for  the  purpose  of 
making  and  keeping  tlie  road  in  repair,  and  charging  toll  to 
persons  passing  over  it. 

The  appellant  had  a  right  under  the  law  in  relation  to 
corporations,  to  enter  upon  any  lands  between  the  termini 
of  its  road  for  the  purpose  of  examining,  surveying,  and 
locating  the  line  of  it,  and  to  appropriate  a  strip  of  land  not 
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exceeding  sixty  feet  in  width  for  its  road  where  the  lands 
belong  to  private  individuals.  And  it  had  also  the  right,  in 
case  it  could  not  agree  with  the  owners  thereof  as  to  the 
compensation  to  be  paid  therefor,  to  maintain  an  action 
against  such  owner,  to  have  the  value  assessed  and  the  land 
condemned  &nd  appropriated  to  its  own  exclusive  use.  And 
we  think  that  if  the  appellant  entered  upon,  surveyed,  and 
selected  any  land  for  its  road,  which  belonged  to  private 
persons,  it  had  the  exclusive  right  from  the  time  of  such 
survey  and  selection  to  appropriate  the  same,  and  that  the 
respondent  could  not  in  any  way  interfere  with  such  right, 
nor  construct  its  road  upon  any  such  lands.  But  it  does 
not  follow  that,  by  surveying  a  public  highway,  and  making 
it  a  part  of  its  corporate  road,  the  appellant  thereby  ac- 
quired the  right  to  appropriate  the  same  to  its  exclusive 
benefit;  nor  does  it  follow  that  the  respondent  had  no 
right  to  use  such  public  road  as  a  part  of  its  corporate 
road,  in  the  same  manner  as  the  appellant.  The  statute 
contemplates  that  in  the  construction  of  a  road  by  a 
corporation,  it  may  sometimes  be  necessary  or  con- 
venient to  use  part  of  a  highway,  as  where  it  passed 
through  a  defile,  or  where  it  is  difficult  to  construct  a  road 
along  side  of  the  public  highway,  and  in  such  cases  it  is 
provided  that  the  public  road,  or  so  much  thereof  as  may 
be  necessary  and  convenient,  may  be  used,  or,  in  the  words 
of  the  statute,  **  may  be  appropriated  by  the  corporation." 
The  road  appropriated,  is  not,  however,  to  be  here  under- 
stood in  the  same  sense  as  in  the  appropriation  of  lands 
belonging  to  private  individuals  where  the  corporation 
becomes  entitled  to  the  property.  By  the  appropriation  of 
part  of  a  highway,  the  corporation  acquires  no  right  except 
to  use  the  public  road  in  common  with  all  others  traveling 
upon  it,  unless  it  makes  an  agreement  with  the  county  court 
as  provided  in  section  twenty-six,  above  quoted.  This  sec- 
tion of  the  statute  does  not  provide  that  any  part  of  a  public 
road  "  may  be  appropriated,  or  used  and  occupied,"  by 
only  one  corporation;  nor  that  the  first  one  which  so  uses 
and  occupies  it,  or  which  first  surveys  it,  shall  have  any  ex- 
elusive  privileges  over  any  other  corporation  which  may 
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sabsequentlj  be  organized.  And  we  think  it  would  be  un- 
wise and  impolitic  to  construe  the  statute  so  as  to  confer 
exclusive  benefits  upon  one  corporation  and  exclude  all 
others  from  the  right  to  compete  for  the  public  travel  on  the 
public  highways. 

The  old  doctrine  was,  that  when  a  grant  of  a  franchise  to 
construct  a  road,  to  build  a  bridge,  or  to  keep  a  ferry,  was 
made  to  a  person  or  corporation,  it  was  an  exclusive  privi- 
lege, with  which  no  other  person  or  corporation  could  in- 
terfere by  competition  so  as  to  lessen  the  profits  of  the  first 
grantee.  But  this  subject  was  thoroughly  discussed  in  the 
case  of  Charles  Riva-  Bridge  v.  Warren  Bi'idge  (11  Pet. 
421);  and  the  right  of  exclusive  franchises  of  this  kind  in 
favor  of  the  first  grantee,  was  completety  overthrown,  (iii- 
dian  Canyon  Road  Co.  v,  Robimon,  13  Cal.  519.) 

If  we  were  to  give  the  construction  to  the  statute  con- 
tended for,  then  the  appellant,  having  first  surveyed  and 
selected  the  part  of  the  county  road  through  the  Big  Can- 
yon, could  virtually  fix  its  own  rate  of  tolls  for  traveling 
over  the  road,  and  the  county  court  would  either  have  to 
make  a  contract  acceding  to  its  demands,  or  suffer  the  road 
to  become  impassable  for  the  want  of  necessary  repairs.  If 
the  county  court  should  make  no  agreement,  the  appellant 
could  nevertheless  appropriate  and  use  the  road,  while  it 
would  be  under  no  obligations  to  make  any  repairs  upon  it, 
and  could  refuse  to  do  so  until  necessity  would  compel  the 
court  to  yield  to  the  terms  demanded.  We  do  not  say  that 
this  would  have  been  the  case,  but  it  might  have  been,  and 
we  should  not  give  such  a  construction  to  the  law  as  would 
place  it  in  the  power  of  any  corporation  to  exact  its  own 
terms  for  the  use  of  the  public  roads  of  the  state.  We 
ought  to  construe  it  for  the  public  good,  rather  than  private 
gain,  or  as  conferring  exclusive  privileges  upon  any  corpo- 
ration. And  this  can  only  be  done  by  inviting  competition, 
and  by  authorizing  the  county  court  to  confer  the  privilege 
of  taking  tolls  on  that  corporation  which  will  make  the  less 
onerous  exactions  on  the  traveling  public. 

Although  the  appellant  caused  a  survey  and  location  of 
its  road  to  be  made  in  September,  1873,  yet  from  that  time 
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until  February  8, 1875,  it  made  no  application  to  the  county 
court  to  enter  into  a  contract  to  construct  and  keep  in  repair 
the  public  road  leading  through  the  canyon,  and  .for  the 
privilege  of  collecting  tolls  therefrom.  Indeed,  the  evidence 
shows  that  during  all  that  time,  the  appellant  refused  to 
recognize  the  existence  of  any  public  road  through  the  can- 
yon, and  all  the  money  expended  by  it  in  the  construction 
of  the  road  was  for  the  purpose  of  making  a  corporate  road, 
rather  than  to  improve  the  public  highway.  Under  these 
circumstances,  the  county  court  had  a  right  to  enter  into 
the  agreement  of  April  10, 1874.  That  agreement  this  court 
has  heretofore  held  to  be  a  valid  and  binding  contract,  and  we 
can  not  now  question  the  correctness  of  its  decisions  upon 
this  point. 

It  is  claimed  by  the  appellant  that  on  the  fifteenth  day  of 
January,  1878,  the  county  court  of  Douglas  county  revoked 
and  annulled  the  agreement  entered  into  by  it  with  the  re- 
spondent. It  is  hardly  necessary  to  call  any  authority  to 
show  that  this  attempted  revocation,  without  due  process 
of  law,  amounted  to  nothing. 

The  circuit  court  rendered  a  decree  in  favor  of  the  re- 
spondent for  seven  thousand  dollars  damages,  sustained  by 
reason  of  the  wrongful  acts  of  the  appellant  in  collecting 
toll  from  February,  1875,  to  May,  1877.  This  we  think  was 
erroneous.  At  the  December  term,  1874,  this  court,  by  its 
decree,  adjudged  that  the  agreement  of  April  10,  1874,  was 
ineffectual  as  a  contract,  because  it  was  not  entered  upon  the 
journal  of  the  county  court.  And  until  it  was  so  entered, 
the  respondent  refrained  from  collecting  tolls  from  persons 
traveling  on  the  road.  If  it  could  not  lawfully  collect  these 
tolls  from  travelers,  then  neither  has  it  a  right  to  recover 
them  from  the  appellant  now,  even  though  it  wrongfully 
received  them  from  persons  traveling  on  the  road.  The 
contract  was  not  entered  on  the  county  record  until  May  31, 
1878,  but  a  few  day»  before  the  amended  complaint  was 
filed,  and  the  respondent  was  not,  therefore,  entitled  to  re- 
cover anything  in  this  suit  for  the  unlawful  collection  of 
tolls  by  the  appellant.  With  this  exception,  the  decree  of 
the  court  below  is  affirmed. 

Decree  modified. 
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Mr.  Justice  Boise,  dissenting: 

In  this  case,  I  have  not  been  able  to  agree  with  a  major- 
ity of  the  court  in  their  conclusions  that  the  decree  in  this 
case  should  be  affirmed. 

It  appears  from  the  evidence  that  the  appellant  in  Angnst, 
1873,  became  an  organized  corporation  by  electing  direct- 
ors, and  soon  thereafter  caused  their  road  through  the  can- 
yon to  be  laid  out,  surveyed,  and  located,  which  survey  was 
adopted  by  the  board  of  directors  as  their  location  of  said 
road,  and  said  company  commenced  constructing  their  road 
on  such  location,  and  had  made  considerable  progress 
therein,  before  the  Douglas  County  Boad  Company  was  or- 
ganized. After  the  appellant  was  organized  and  had  lo- 
cated the  line  of  their  road,  the  respondent  also  organized 
and  located  a  road  over  substantially  the  same  route,  for  it 
is  evident  from  the  testimony  that  there  is  but  one  route 
through  the  canyon  for  a  road.  And  the  first  question  in 
the  case  is.  Had  the  appellant  acquired  by  this  location 
such  an  interest  in  the  route  and  that  part  of  the  county 
road  before  constructed  through  the  canyon  that  it  could 
legally  maintain  the  right  of  way  over  said  county  road,  and 
hold  it  against  the  alleged  rights  of  the  respondent  acquired 
through  its  contract  with  the  county  court  of  Douglas 
county  ?        ' 

The  statute  (Misc.  Laws,  529,  sec.  23)  provides  generally, 
''that  a  corporation  organized  to  construct  a  road,  shall 
have  the  right  to  appropriate  the  lands  over  which  it  may 
be  located,"  and  section  26  provides  ''that  such  corpora- 
tion may  appropriate  such  parts  of  any  county  road  as  shall 
be  necessary  and  convenient  in  the  construction  of  such 
road." 

In  the  first  instance,  where  the  lands  of  private  persons 
are  taken,  the  statute  points  out  how  compensation  shall  be 
made  to  owners  of  lands  so  taken,  for  damages  sustained 
by  them  in  locating  the  road  over  their  lands.  In  the  case 
w^here  a  county  road  is  appropriated,  the  county  court  can 
agree  with  the  corporation  on  the  terms  on  which  said 
county  road  may  be  used  by  the  corporation.    But  if  the 
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county  court  and 'the  corporation  can  not  agree,  then  the 
corporation  may  appropriate  so  much  of  said  county  road 
as  may  be  necessary  and  convenient  in  the  location  and 
construction  of  said  corporate  road. 

Section  28  provides  '*  that  when  such  public  highway  (or 
county  road)  is  taken  by  agreement  with  the  county  court, 
such  corporation  may  place  such  gates  thereon  and  charge 
such  tolls  thereat  as  the  county  court  shall  consent  to  in 
such  agreement,  and  none  other." 

So  it  appears  from  these  provisions  of  the  statute  that 
the  corporation  has  the  right  on  the  location  of  its  line  of 
road  to  appropriate  a  county  road  where  necessary  and  con- 
venient, whether  the  county  court  assent  to  it  or  not,  but 
have  no  right  to  charge  tolls  on  such  county  road  unless 
the  same  be  allowed  by  an  agreement  with  the  county  court; 
and  the  object  of  this  agreement  with  the  county  court 
would  seem  to  be  to  obtain  the  right  to  collect  tolls  on  the 
roads  so  far  appropriated;  for  the  county  court  has  no 
power  to  prevent  the  corporation  from  using  such  county 
road,  and  their  using  the  same  for  the  purposes  of  travel 
would  be  no  public  injury,  and  the  rights  of  the  public  are 
protected  by  the  inhibition  of  the  corporation  from  collect- 
ing tolls  on  such  portions  of  the  county  road  as  are  taken 
and  used  on  the  line  of  the  corporate  road,  unless  the  same 
are  allowed  to  be  collected  by  an  agreement  with  the  county 
court 

I  think,  therefore,  that  the  appellant,  having  first  estab- 
lished its  line  of  road  through  the  canyon,  acquired  thereby 
the  prior  right  to  appropriate  this  county  road,  and  that 
this  right  was  property  of  which  they  could  not  be  deprived 
by  the  action  of  the  county  court.  That  is,  that  the  ap- 
pellant had  the  same  right  to  locate  its  road  on  this  county 
road  as  it  had  to  locate  it  over  the  lands  of  private  persons, 
and  that  the  only  object  in  making  an  agreement  with  the 
county  court  was  to  obtain  the  privilege  of  putting  a  gate 
on  such  county  road  and  collecting  tolls. 

These  are  rival  corporations,  each  seeking  to  secure  the 
right  to  construct  a  road  over  substantially  the  same  route, 
and  I  think  that  the  one  that  was  first  in  time  in  organizing 
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and  locating  the  route,  thereby  appropriated  it  to  the  ex- 
clusion of  one  less  expeditious.  It  has  been  held  in  Mary- 
land, in  the  case  of  the  Cheaepedke  Caned  Co.  y.  Ohio  JS.  B. 
Co,,  4t  Gill  &  J.  1,  that  the  right  to  select  and  acquire  land 
for  the  authorized  purposes  of  a  corporation  is  property. 
It  is  an  incorporeal  hereditament,  not  a  legal  title  to 
the  land  itself,  nor  a  mere,  capacity  or  faculty  to  acquire 
land,  such  as  every  individual  possesses,  but  a  right  or 
privilege  to  acquire  that  right  in  the  land  necessary  to  the 
enjoyment  of  the  franchise.  And  no  corporation,  after  the 
previous  grant  of  such  right  to  another,  can  legally  acquire 
any  such  right  of  way  over  or  title  to  the  land  over  which 
the  franchise  extends,  as  will  hinder  the  corporation  first 
acquiring  the  right  from  the  enjoyment  of  its  franchise; 
and  the  same  doctrine  is  announced  in  the  case  of  West 
Bridge  Co.  v.  Dix,  16  Curtis,  802;  in  Massachusetts  in  the 
Charleston  Branch  B.  B.  Co.  v.  County  of  Middlesex,  7  Met. 
78;  and  in  the  case  of  Boston  Bridge  Petitioners  v.  County  of 
Middlesex,  10  Pick.  269;  Abb.  Dig.  Law  of  Corp.  626,  sec. 
239.  I  think,  therefore,  that  the  Canyonville  and  Gales- 
ville  Boad  Co.  are  first  in  time  and  first  in  right  in  securing 
their  franchise. 

It  is  claimed  that  the  appellant  lost  its  right  to  appro- 
priate this  county  road  by  not  making  application  for  an 
agreement  with  the  county  court  of  Douglas  county  before 
respondent  made  an  agreement  with  such  court  giving  to 
respondent  the  right  to  use  said  county  road. 

This  may  be  answered  by  an  illustration :  Suppose  that 
after  the  appellant  had  organized  and  proceeded  to  locate 
the  line  of  its  road,  the  same  crossed  the  land  of  a  pri- 
vate person;  and  the  respondent,  having  subsequently 
organized,  had  proceeded  to  such  private  person  and  by 
agreement  with  him  got  the  right  of  way,  while  the  appel- 
lant was  diligently  pursuing  the  business  of  its  location, 
but  before  it  had  reached  that  part  of  the  line  over  the  land 
of  such  private  person;  such  purchase  would  not  defeat  the 
right  of  appellant  to  proceed  and  appropriate  the  land  for 
the  use  of  his  former  acquired  right  of  way  over  it,  and  I 
think  the  same  principle  applies  to  the  appropriation  of  a 
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county  road.  It  was  first  necessary  for  tbe  corporation  to 
locate  the  line  of  its  road  before  it  could  know  how  much 
and  what  part  of  said  county  road  it  would  be  necessary 
and  convenient  to  appropriate.  I  do  not  think  that  the 
decision  of  this  court  in  a  former  case,  affirming  the  order 
of  the  circuit  court  to  enter  nunc  pro  tunc  an  order  made 
by  the  county  court  of  Douglas  county  on  its  records,  in 
any  way  settles  or  determines  the  right  of  appellant  under 
its  corporate  privileges.  These  rights  were  not  litigated  in 
that  case. 


THE  STATE  OF  OBEGON,  Kespondekt,  v.  J.  H.  MC- 
DONALD AND  WILLIAM  BELL,  Appellants. 

Witness — Impeaching  Question. — In  a  prosecution  upon  an  indictment  for 
larceny,  the  prosecuting  witness  was  asked  the  following  question  by 
defendant's  counsel:  ''Between  the  time  you  lost  your  money  and  the 
time  you  went  out  to  Forest  Grove,  was  you  not  oh  the  streets  of  the 
city  of  Portland  with  L.  Besser,  chief  of  police,  looking  for  the  men  that 
got  your  money,  and  did  you  not  see  McDonald,  one  of  defendants,  and 
did  not  L.  Besser  point  out  McDonald  to  you,  and  ask  you  if  he  was  the 
man  that  got  your  money?"  Heldf  that  the  question  did  not  relate  the 
circumstances  of  time,  place,  and  persons  present,  so  as  to  entitle  the 
defendant  to  impeach  the  witness. 

Discretion  of  the  Court. — A  motion  for  a  new  trial,  based  upon  matters 
dehors  the  record,  is  addressed  to  the  sound  discretion  of  the  court,  and 
will  not  be  reviewed  on  appeal. 

Objections  to  a  Juror  on  the  ground  of  incompetency  are  waived  by  fail- 
ing to  challenge  at  the  proper  time. 

Appeal  from  Maltnomali  County.  Tbe  facts  are  stated 
in  tbe  opinion. 

George  W.  Yocum  and  Francis  Clarno,  for  appellants: 

Our  statute,  page  274,  sections  830,  831,  has  provided 
how  a  witness  may  be  impeached,  and  this  is  nothing  more 
than  the  common  law  rule.  (1  Greenl.  Ev.,  sec.  462,  and 
note  1,  and  cases  cited  in  note  1.)  This  rule  is  adopted  by 
our  statute,  as  the  rule  is  not  uniform  in  all  the  states.  (2 
Graham  and  Waterman,  N.  Tr.  665,  613.) 

We  insist  the  foundation  was  fully  and  fairly  laid  to  im- 
peach Wallace,  and  if  Besser  and  Daniels  had  been  allowed 
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to  testify,  the  cormpt  and  false  testimoDj  of  Wallace  would 
have  been  overthrown. 

In  many  of  the  states  a  witness  may  be  impeached  with- 
out first  inquiring  of  the  witness  if  he  has  not  made  con- 
tradictory statements  to  other  persons  at  other  times  and 
places.  {7\icke7'  v.  ffie/aA,  17  Mass.  160,  164;  Titus  y.  As/i^ 
4  Foster,  N.  H.,  319;  Hedge  v.  Clagga,  22  Conn.  622;  Robin- 
am  V.  Evtchinsoii,  31  Vt.  443;  9  Cush.  338;  3  Gray,  463;  2 
Phillips  Ev.  774.) 

Here  is  the  authority  of  four  respectable  states  holding 
that  a  foundation  to  impeach  need  not  be  laid,  and  also  the 
authority  of  one  respectable  text-writer,  and  the  reasons 
given  for  not  apprising  a  witness  of  your  intention  to  im- 
peach him,  are  equally  as  cogent  as  those  given  in  favor  of 
the  rule.  But  we  are  nevertheless  bound  by  the  rule  pre- 
scribed by  our  statute;  yet  the  spirit  of  the  statute  and  the 
object  to  be  attained  must  be  kept  steadily  in  view.  The 
witness  must  have  a  fair  chance,  his  attention  must  be 
called  to  the  conversation,  time,  place,  and  person.  This 
was  done. 

Was  W.  L.  Higgins  a  competent  juror,  or  did  defendants 
waive  their  objections  by  failing  to  challenge  him  ?  It  is 
conclusively  shown  by  the  affidavits  of  defendants  and  the 
affidavit  of  Higgins,  the  juror,  that  he  was  not  born  a  citizen 
of  the  United  States.  There  is  no  evidence  showing  that 
Higgins  ever  was  naturalized.  The  affidavit  of  Higgins  is 
not  competent  to  prove  the  judgment  of  a  court  of  record, 
and  besides  all  this,  his  affidavit  is  indefinite,  and  does  not 
state  what  court  he  was  naturalized  in,  likely  before  a  jus- 
tice of  the  peace.  The  affidavit  of  Higgins  is  a  declaration 
that  he  is  not  a  citizen  of  the  United  States.  It  might  be 
competent  evidence  to  enable  him  to  vote  at  an  election 
where  the  statute  of  the  state  expressly  makes  the  oath  or 
affidavit  of  a  person  sufficient.  (2  Graham  &  Waterman, 
N.  Tr.,  2  ed.,  189,  note  2;  1  Greenl.  Ev.  sec.  86.) 

Did  the  defendant  waive  the  objection  to  the  competency 
of  this  juror  by  failing  to  challenge  him?  Under  section 
182  (Code,  page  142),  subdivision  2,  a  defendant  may  chal- 
lenge a  juror  for  **  a  want  of  any  of  the  qualifications  pre- 
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scribed  by  law."  Tbe  defendants  might  bave  cballenged 
tbe  juror,  bat  the  state  put  them  on  trial,  and  was  bound 
to  give  them  a  competent  panel.  (2  Graham  and  Wat.  N. 
Tr.  187,  277;  6  Johns.  332;  GeijkotosU  v.  The  People,  1 
Scam.  476;  State  v.  Babcock,  1  Conn.  401;  Borst  v.  Beclcet', 
6  Johns.  332;  Jtidgon  v.  Eslava,  Minor  (Alabama),  2;  Hil- 
lard  on  N.  Tr.  87,  sec.  6;  Seal  v.  The  State,  13  S.  &  M., 
Miss.  398;  Bwmshill  v.  GUea,  9  Bing.  13.) 

e/.  F.  Caples,  District  Attorney,  and  M,  F,  Mtdkey,  for  the 
State: 

Our  code  expressly  provides  that  before  a  witness  can  be 
impeached  by  showing  that  he  has  made  inconsistent  state- 
ments, such  statements  must  be  related  to  him  with  the 
circumstances  of  times,  places,  and  persons  present.  We 
claim  that  this  was  not  done,  and  the  foundation  required 
by  the  statute  was  not  laid.  ''Before  this  can  be  done," 
the  circumstances  of  times,  places,  and  persons  present 
must  be  related  to  the  witness  as  well  as  the  statements. 
It  is  not  enough  to  ask  the  witness  the  general  question 
whether  he  has  ever  made  such  statements,  but  his  atten- 
tion must  be  called  to  the  particular  circumstances  of  time, 
place,  and  persons  present,  so  that  he  may  recollect,  and 
if  he  does  recollect,  so  that  he  may  explain  or  rebut.  This 
is  the  common  law  rule,  and  the  rule  of  our  statute,  and  isf 
fair  and  right,  due  to  the  witness,  and  not  unjust  to  the 
defendants.  (Civ.  Code,  274,  sec.  831;  1  Greenl.  on  Ev., 
10  ed.,  sec.  462,  and  note  1;  16  Cal.  177;  33  Id.  522;  44  Id. 
457.)  They  do  not  attempt  to  fix  the  time  nor  the  place. 
They  say  between  "the  time  you  lost  your  money  and 
when  you  went  to  Forest  Grove."  This  includes  the  first, 
second,  and  third  days  of  January,  and  calls  the  attention 
of  the  witness  to  no  particular  time  or  circumstance  of 
time.  They  say  on  the  streets  of  Portland,  but  do  not  call 
the  attention  of  the  witness  to  any  particular  street,  corner, 
or  block.  ''When  you  and  Besser  were  on  the  streets  of 
the  city  of  Portland  looking  for  the  iqen  who  got  your 
money,"  does  not  call  the  witness'  attention  to  any  cir- 
cumstance of  time  or  place,  for  they  might  have  been  and 
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in  fact  were  upon  many  streets  on  different  days,  that  is,  on 
the  first,  second,  and  third  of  January,  looking  for  the  de- 
fendants. It  is  objected  that  Higgins,  one  of  the  jurors,  was 
not  a  citizen;  this  is  not  true.  It  appears  from  the  record 
that  he  was  a  citizen;  he  swears  that  he  is  a  citizen,  aod 
there  is  no  competent  evidence  to  contradict  this  statement. 
But  it  was  for  the  defendants  to  ascertain  that  he  was  not 
a  citizen,  if  that  were  so,  by  proper  examination,  and  hav- 
ing neglected  to  do  so,  the  verdict  in  this  case  will  not  be 
disturbed.  If  Higgins  was  an  alien  they  could  ascertain 
that  before  as  well  as  after  trial,  otherwise  they  could 
allow  an  alien  to  sit  for  the  purpose  of  defeating  justice. 
(Proffatt  on  Jury  Trial,  sec.  172;  Chase  v.  People,  40  111. 
352.) 

By  the  Court,  Pbim,  J. : 

This  is  an  appeal  from  a  judgment  in  a  criminal  case. 
The  appellants  were  jointly  indicted  for  the  crime  of  larceny 
for  stealing  five  hundred  dollars  from  S.  B.  Wallace  by 
means  of  a  fraudulent  trick  or  device  called  the  Kentucky 
Lottery.  They  were  jointly  tried,  convicted,  and  sentenced 
to  the  penitentiary  for  the  term  of  ten  years. 

The  appellants  sought  to  impeach  the  witness  Wallace  by 
showing  that  he  had  made  at  another  time  statements  in- 
consistent with  his  testimony  on  the  trial,  and  to  lay  the 
foundation  for  this,  asked  him  the  following  question :  "Be- 
tween the  time  you  lost  your  money  and  the  time  you  went 
out  to  Forest  Grove,  were  you  not  on  the  streets  of  the  city 
of  Portland,  with  L.  Besser,  Chief  of  Police,  looking  for 
the  men  that  got  your  money,  and  did  you  not  see  McDon- 
ald, one  of  the  defendants,  on  the  street,  and  did  not  L. 
Besser  point  McDonald  out  to  you  and  ask  you  if  he  was 
the  man  that  got  your  money,  and  did  you  not  then  and 
there  say  to  L.  Besser,  '  No,  he  is  not  the  man — he  don*t 
look  like  the  man — the  man  that  got  my  money  was  of  a 
sandy  complexion  ? '  or  words  to  that  effect  ?  "  And  the  said 
Wallace  then  and  there  answered  said  cross-question  and 
said,  ''  No,  I  never  told  Besser  so,  I  did  not  tell  Besser  that 
McDonald  was  not  the  man  that  got  my  money." 
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And  in  the  further  progress  of  the  trial  the  appellants  in- 
troduced said  L.  Besser,  chief  of  police,  as  a  witness,  and 
offered  to  prove  by  him  that  between  the  first  and  third  days 
of  January  said  S.  B.  Wallace  was  with  L.  Besser  upon  the 
streets  of  Portland  looking  for  the  men  that  got  his  money, 
and  that  Besser  pointed  out  to  Wallace,  McDonald,  and 
asked  Wallace  if  McDonald  was  not  one  of  the  men  that 
got  his  money;  and  that  said  Wallace  then  and  there  said, 
**  No,  he  (McDonald)  is  not  the  man — he  don't  look  like  the 
man — the  man  that  got  my  money  was  of  a  sandy  complex- 
ion." And  thereupon  the  district  attorney  objected  to  this 
evidence  by  defendants  because  there  was  no  time  or  place 
fixed  in  the  impeaching  question,  and  because  there  was  no 
foundation  laid  to  contradict  the  witness,  Wallace.  The 
court  sustained  said  objections. 

This  ruling  of  the  court  is  assigned  as  error. 

The  code  provides  that  ''  a  witness  may  be  impeached  by 
evidence  that  he  has  made,  at  other  times,  statements  in- 
consistent with  his  present  testimony;  but  before  this  can 
be  done,  the  statement  must  be  related  to  him,  with  the 
circumstances  of  times,  places,  and  persons  present;  and  he 
shall  be  asked  whether  he  has  made  such  statements,  and  if 
so,  allowed  to  explain  them."  (Code,  274,  sec.  831.)  This 
was  the  common  law  rule  as  laid  down  in  Greenleaf  and 
other  works  on  evidence.  (1  Greenl.  on  Ev.  462,  note  1.) 
The  question  propounded  to  the  witness  was  indefinite  as 
to  the  circumstances  of  time,  place,  and  persons  present, 
and  was  properly  overruled  by  the  court.     (16  Cal.  177.) 

After  conviction,  the  appellants,  by  their  counsel,  filed  a 
motion  for  a  new  trial,  on  the  ground  that  W.  L.  Higgins, 
one  of  the  jurors  who  tried  the  case,  was  not  a  citizen  of 
the  United  States,  and  therefore  not  a  competent  juror. 
This  motion  was  based  upon  the  affidavit  of  McDonald,  one 
of  the  appellants,  to  the  effect  that  he  had  been  informed 
that  said  Higgins  was  an  alien  and  had  never  been  natural- 
ized; that  said  information  came  to  him  after  the  case  had 
been  submitted  to  the  jury.  The  motion  was  resisted  on 
the  affidavit  of  said  Higgins,  which  is  to  the  effect  that  he 
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bad  been  a  citizen  of  Multnomah  county  in  tbis  state  for 
twenty-nine  years;  tbat  be  did  not  know  wbetber  be  was 
born  in  tbe  United  States  or  not;  tbat  at  bis  earliest  recol- 
lection be  was  in  Newburyport,  Mass. ;  tbat  to  prevent  any 
question  as  to  bis  citizenship,  be  was  naturalized  in  Boston, 
Mass.,  either  in  1846  or  1847.     He  did  not  recollect  which. 

Tbe  motion  for  a  new  trial  was  overruled,  to  which  ruling 
of  the  court  the  appellants  excepted  and  assign  here  as  error. 

This  motion,  being  based  upon  matters  dehors  the  record, 
was  addressed  to  the  sound  discretion  of  the  court  below 
and  can  not  be  assigned  and  reviewed  on  appeal.  Tbe  code 
provides  that  ''after  bearing  the  appeal  tbe  court  must  give 
judgment  without  regard  to  the  decision  of  questions  which 
were  in  tbe  discretion  of  the  court  below."  (Grim.  Code,  p. 
371,  sees.  245-6.)  (This  court  has  heretofore  ruled  to  this 
effect  in  several  cases.  {Stale  y.  FUzhngh,  2  Or.  228;  State  y. 
Wilson,  6  Or.  428.) 

Tbis  is  sufficient  to  dispose  of  this  appeal  on  tbis  point, 
but  we  will  further  say  that,  whether  Higgins  was  a  com- 
petent juror  or  not,  it  was  too  late  to  make  that  objection 
after  the  trial.  It  was  waived  by  failing  to  challenge  at  tbe 
proper  time.  It  was  claimed  in  the  argument  tbat  tbis 
being  a  criminal  case  tbe  accused  should  waive  nothing. 
Upon  tbis  proposition  they  cited  Oeyhotoski  v.  The  People, 
1  Scam.  476.  That  case  was  afterwards  overruled  and  held 
by  tbe  same  court  not  to  be  good  law  in  the  case  of  Chase 
v.  The  People,  40  111.  354. 

Finding  no  substantial  error  in  the  record,  the  judgment 
is  affirmed. 


HENRY   WAEREN,  Appellant,  v.  MART   M.    HEM- 

BREE,  Respondent. 

CoNSTRUcnoK  OF  WiLL — VESTED  Leoact. — A  tofltator  made  the  foUowing 
bequest:  "I  give  and  bequeath  to  my  nephew,  F.  M.  S.,  one  tenth  of 
all  my  personal  property,  outside  of  my  real  estate,  the  said  one  tenth  to 
be  given  to  him  when  he  is  twenty -two  years  of  age."  Held,  that  F.  M. 
S.  took  a  vested  legacy;  and  that  having  died  before  he  became  twenty- 
two  years  of  age,  his  personal  representative  is  entitled  to  recover  the 
legacy. 
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Appeal  from  Yamhill  Couhtj.  The  facts  are  stated  in 
the  opinion. 

H.  dc  A.  M.  Hurley,  for  appellant: 

Where  a  legacy  is  given  to  a  person  generally,  by  express 
terms,  which  is  to  be  paid  to  him  at  a  certain  age  or  upon 
the  happening  of  a  certain  event,  it  will  confer  such  a  vested 
interest  in  the  legatee,  that  although  he  should  die  before 
the  age  mentioned,  or  the  happening  of  the  event,  his  heirs 
at  law  or  personal  representatives  would  be  entitled  to  the 
legacy;  for  the  time  mentioned  in  the  will  is  not  annexed  to 
the  substance  of  the  gift,  the  legacy,  but  to  the  posses- 
sion, use,  and  enjoyment  of  it.  (Willard*s  Eq.  Jur. 
513;  1  Jarman  on  Wills,  462;  1  Am.  Dec.  97;  9  Id. 
605;  Dayton  on  Surrogates,  390.)  Where  the  residue 
of  an  estate  is  first  given  by  the  use  of  language  which 
would,  beyond  all  controversy,  confer  a  vested  interest,  the 
subsequent  use  of  expressions  of  a  contrary  tendency  will 
not  suspend  the  vesting  of  the  legacy.  (1  Jarman  on  Wills, 
648;  N.  T.  Dig.  2490;  2  Am.  Dec.  97;  9  Id.  605.)  Where 
there  is  language  used  which  renders  it  uncertain  whether 
the  testator  intended  the  legacy  to  be  vested  or  contingent, 
the  rule  is  to  construe  the  language  most  strongly  in  favor 
of  the  vesting  of  the  legacy,  (Willard's  Equity,  513;  2 
Bedfield  on  Wills,  248.) 

There  is  no  distinction  between  the  words  ''to  be  given 
when  he  shall  arrive  at  the  age  of  twenty-two,'"  and  the 
words  ''to  be  jmd  when  he  shall  arrive  at  the  age  of 
tweuty-two  years.  (2  Kedfield  on  Wills,  232-234.)  Where 
a  vested  estate  is  clearly  given  in  the  body  of  the  bequest, 
vague  words  following  are  not  to  be  so  construed  as  to  ren- 
der the  bequest  contingent.  (Id.  235.)  A  bequest  to  the 
testator's  grandson,  "  if  he  shall  arrive  at  the  age  of  twenty- 
one  years,  then  to  be  paid  over  to  him  by  my  said  executor,'' 
was  held  to  be  vested  and  not  contingent.     (Id.  248.) 

The  testator  intended  by  the  use  of  the  words,  "  except 
as  hereinafter  provided,"  that  his  wife  should  have  the  use, 
control,  etc.,  of  all  his  property,  except  the  special  legacy 
provided  for  in  the  will.    Where  two  clauses  in  a  will  are 
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SO  contradictory  and  conflicting  that  force  can  not  be  given 
to  both,  the  first  must  give  way  to  the  second,  and  force  and 
effect  must  be  given  to  the  second  or  last  clause  while  the 
first  is  to  be  rejected.  (52  N.  T.  12;  9  Id.  113;  1  Jarman 
on  Wills,  293.)  The  language  used  in  the  first  sentence  in 
the  bequest  is:  ''I  give  and  bequeath  to  my  nephewy 
Frank  M.  Shadden,  the  one  tenth  part  of  all  my  personal 
property,  outside  of  my  real  estate."  This  relates  to  the 
present,  and  expresses  an  act  done  by  the  testator  himself. 

McCain  dt  FerUon,  for  respondents: 

The  language  used  in  the  bequest  to  Shadden,  even  stand- 
ing alone,  is  hardly  sufficient  to  vest  the  legacy  in  prcBserUi; 
it  is  not  the  language  ordinarily  used  for  that  purpose — the 
language  being  amt)iguous.  (Will.  Eq.  513,  517;  11  Wend. 
269;  6  0.  E.  Greenl.  326,  26;  49  Me.  159;  21  Pick.  312; 
13  Penn.  St.  503;  34  Ga.  8;  2  Williams  on  Executors,  1332, 
1353;  2  Bedfield  on  Wills,  168, 172,  note  55;  39  Miss.  233; 
2  Bedfield  on  Wills,  230,  sees.  26,  27.)  Where  there  is  an 
ambiguity  in  any  provision,  resort  must  be  bad  to  the  re- 
maining provisions  for  a  proper  construction.  (Willard's 
Eq.  495.) 

It  is  natural  that  the  first  care  of  the  testator  should  be 
of  his  own  immediate  family.  It  appears  from  the  will  it- 
self that  Shadden  was  a  young  man  not  likely  to  have  a 
family  in  whom  the  testator  would  have  an  interest  in  the 
event  of  the  death  of  the  legatee.  These  circumstances 
should  be  considered  in  connection  with  the  language  used 
in  the  will.  (Willard's  Eq.  493;  2  Redfield  on  Wills, 
245,  250,  252.) 

If  the  construction  that  the  legacy  vested  in  prceaenti^  to 
take  effect  in  possession  when  the  legatee  should  arrive  at 
twenty-two  years  of  age,  be  given,  the  provision  is  repug- 
nant to  that  in  favor  of  the  widow.  Such  repugnancy  is  to 
be  avoided  if  possible.  (1  Bedfield,  245, 250,  252;  Jarman 
on  Wills,  396.)  If  the  bequest  to  Shadden  was  contingent 
to  vest  at  twenty-two  years  old,  and  to  take  effect  in  posses- 
sion at  the  marriage  or  death  of  the  widow,  effect  is  given 
to  all  the  provisions  and  the  whole  instrument  is  consistent. 
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The  provision  in  favor  of  Frank  M.  Shadden  is  in  the 
natare  of  an  exception  out  of  the  general  bequest  to  Henry 
L.  Hembree,  upon  the  termination  of  the  present  estate 
vested  in  Mary  M.  Hembree.  It  is  so  engrafted  upon  that 
bequest  as  to  become  a  part  of  it,  and  can  no  more  take 
effect  in  possession  pending  the  estate  in  the  ^idow  than 
can  the  general  bequest  to  Henry  L.  Hembree.  Hence  the 
inconsistency  of  the  construction  claimed  by  counsel  for  the 
appellant,  that  Shadden  was  to  come  into  the  enjoyment  of 
the  legacy  at  twenty-two  years  old,  when  the  immediate  es- 
tate in  the  widow  might  not  yet  be  terminated.  (24  N.  Y. 
466.)  A  vested  legacy  usually  has  these  characteristics — en- 
joyment of  interest  or  annuity  by  legatee,  during  minority, 
out  of  vested  fund;  a  separation  of  the  legacy  from  the  com- 
mon fund;  a  direction  to  a  trustee  to  deliver  or  pay  over  to 
guardian  or  to  the  beneficiary,  at  a  time  convenient  to  the 
estate,  the  whole  amount.  (Wigram  and  O'Hara  on  Wills, 
261.) 

In  this  will  none  of  these  distinctive  features  exist;  the 
fund  is  entire,  no  interest  is  accruing,  no  new  estate  is  being 
created,  the  widow  is  the  sole  beneficiary  of  the  whole,  with 
contingent  estates  to  be  carved  out,  at  certain  times  and 
upon  certain  events. 

By  the  Court,  Kelly,  C.  J. : 

Lycnrgus  Hembree  died  on  the  thirty-first  day  of  March, 
1876,  leaving  a  will  made  on  the  eighth  day  of  November, 
1875.  The  material  portions  of  the  will  are  as  follows: 
"2.  I  give  and  bequeath  to  my  son,  Henry  L.  Hembree,  my 
farm  in  Lane  county,  known  as  the  Green  B.  Bogers  dona- 
tion land  claim.  3.  I  give  and  bequeath  unto  my  beloved 
wife,  Mary  M.  Hembree,  my  town  property  in  the  town  of 
McMinville.  4.  It  is  my  will  that  my  beloved  wife  shall 
have  the  use,  control  and  management  of  all  my  property, 
both  personal  and  real,  during  her  natural  life,  or  so  long 
as  she  shall  remain  my  widow,  and  then  the  said  property 
shall  all  go  to  my  son,  Henry  L.  Hembree,  except  as  here- 
inafter provided.  5.  I  give  and  bequeath  to  my  nephew, 
Frank  M.  Shadden,  one-tenth  of  all  my  personal  property 
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outside  of  my  real  estate.  The  said  one  tenth  to  be  given 
to  him  when  he  is  twenty-two  years  of  age.  6.  It  is  my 
will,  that  in  the  event  my  beloved  wife  and  my  son,  Henry 
L.  Hembree,  shall  die  before  my  son  Henry  L.  Hembree 
shall  become  twenty-one  years  of  age,  then  it  is  my  will  that 
my  real  estate  shall  descend  to  my  nephew,  Frank  M.  Shad- 
den,  and  in  the  event  so  mentioned  I  do  so  will  the  same  to 
him.  And  it  is  my  will  farther  in  the  event  just  mentioned, 
the  death  of  my  wife  and  son,  that  all  my  personal  property 
shall  be  equally  divided,  one  half  descend  to  my  brother, 
I.  N.  Hembree,  my  sisters,  Levina  Preston  and  Susetta 
Preston,  and  Elizabeth  Montgomery,  each  to  have  an  equal 
share;  and  the  other  half  to  my  beloved  wife's  brother  and 
sister,  each  to  have  an  equal  share.  It  is  my  will  that  my 
son  be  thoroughly  educated  as  far  he  will  receive  an  educa- 
tion. 8.  I  hereby  appoint  my  beloved  wife  my  sole  execu- 
trix, and  it  is  my  desire  and  will  that  she  be  not  required  to 
give  bonds  in  administering  upon  my  estate." 

This  will  was  admitted  to  probate  on  the  third  day  of 
July,'  1876,  and  Mary  M.  Hembree,  the  widow  of  the  testa- 
tor, was  appointed  executrix  thereof.  Frank  M.  Shadden 
died  on  the  thirtieth  day  of  September,  1878,  and  was  at 
the  time  of  his  death  twenty-one  years  two  months  and  six 
days  old.  Henry  Warren  was  appointed  administrator  of 
his  estate.  Mary  M.  Hembree,  the  widow  of  the  testator, 
is  still  living  and  unmarried,  and  has  duly  administered  the 
estate,  and  paid  the  indebtedness  of  the  decedent,  and  has 
on  hand  twenty  thousand  dollars  subject  to  distribution. 

This  suit  was  brought  by  the  appellant  for  one  tenth  of 
that  sum,  under  the  fifth  clause  of  the  will,  and  the  only 
question  presented  for  our  consideration  is,  whether  the 
bequest  to  Frank  M.  Shadden  was  a  vested  or  a  contingent 
legacy.  The  intention  of  the  testator  is  always  to  govern 
in  the  construction  of  his  will,  and  it  is  to  be  so  construed, 
if  possible,  as  to  harmonize  the  several  provisions  and  give 
effect  to  them  all.  But  in  case  of  doubt  or  uncertainty  as 
to  whether  the  testator  intended  to  give  a  vested  or  contin- 
gent legacy,  certain  rules  have  been  laid  down  by  elementary 
law  writers  and  by  the  decisions  of  courts  to  govern  in  the 
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constraction  of  the  will.  Blackstone  says :  ''  If  a  contingent 
legacy  be  left  to  any  one,  as  when  he  attains,  or  if  he  attains 
the  age  of  twenty-one  and  dies  before  that  time,  it  is  a  lapsed 
legacy.  Bat  a  legacy  to  one  to  be  paid  when  he  attains  the 
age  of  twenty*one  years  is  a  vested  legacy;  an  interest  which 
commences  in  prcesenti  although  aolvendum  in  futuro,'*  (2 
BL  Com.  613.)  The  question  in  such  cases  usually  is 
whether  the  gift  and  the  time  of  payment  are  distinct. 
If  they  are,  then,  as  each  clause  in  a  will  is  to  have  some 
operation,  the  gift  is  deemed  to  be  vested  at  once,  and  paya- 
ble at  a  future  time.  (O'Hara  on  the  Construction  of  Wills, 
262.) 

Tested  by  the  rules  ^ere  laid  down,  the  bequest  to  Frank 
M.  Shadden  in  the  fifth  clause  of  the  will  was  clearly  a 
vested  legacy,  and  the  words  "to  be  given  to  him  when 
he  is  twenty-two  years  of  age,"  are  equivalent  in  meaning 
to  the  words  **  to  be  paid  to  him  when,"  etc.,  and  it  is  con- 
ceded that  if  the  latter  phraseology  had  been  used  by  the 
testator,  the  legacy  would  have  vested  on  his  death  in  the 
legatee.  Other  portions  of  the  will  tend  to  show  that  this 
was  the  intention  of  Lycurgus  Hembree,  when  he  made  his 
will.  By  the  sixth  clause  it  appears  that  he  was  especially 
careful  to  provide  how  his  other  property  should  be  dis- 
posed of  in  the  event  of  the  death  of  his  wife  and  son  before 
'the  latter  should  become  twenty-one  years  of  age,  but  in 
regard  to  the  one  tenth  part  bequeathed  to  Frank  M.  Shad* 
den,  he  made  no  disposition  whatever  in  case  of  his  death, 
showing  clearly,  we  think,  that  the  testator  considered  this 
portion  of  his  estate  as  finally  disposed  of  and  that  it  would 
become  vested  in  Shadden  as  soon  as  the  will  should  take 
effect.  But  it  is  contended  in  behalf  of  respondent  that 
this  construction  is  inconsistent  with  the  provisions  con- 
tained in  the  fourth  clause,  and  that  the  widow  is  entitled, 
during  her  life  and  widowhood,  to  the  use,  control,  and  man- 
agement of  all  the  property  of  the  testator,  includiug  as 
well  that  bequeathed  to  Shadden  as  that  which  was  devised 
to  his  son.  That  is  not  the  proper  construction  to  be  placed 
upon  this  provision  of  the  will.  The  last  words  of  it, 
"  except  as  herein  provided,"  exclude  the  idea  that  she  was 
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to  have  the  use  aud  control  of  all  the  property  of  the  testa- 
tor. They  except  from  her  control  a  part  of  it,  and  this 
exception  can  apply  only  to  that  portion  bequeathed  to 
Shadden.  The  widow  was  entitled  to  use  and  control  it 
until  he  should  become  twenty-two  years  of  age,  when,  in 
the  language  of  the  will,  it  was  'Ho  be  given  to  him  by  the 
executrix.*'  The  decree  of  the  circuit  court  is  reversed  and 
this  cause  remanded  for  further  proceedings. 


R.  JACOBS  ET  AL.,  Appellants,  v.  ROBERT  McC ALLEY 

ET  AL.,  Respondents. 

Chattel  Mortgage— Foreclosore  where  Mortgage  Provides  Manner 
OF. — Where,  in  a  mortgage  of  chattels,  there  ia  a  manner  provided  for 
foreclosing  the  same,  either  party  may  insist  that  the  foreclosure  shall 
be  in  the  manner  provided;  but  such  party  must  comply  with  the 
mortgage  stipulation  on  his  part.  If  the  mortgagor  insists  that  the 
foreclosure  be  in  the  manner  stipulated,  he  must,  if  delivery  of  posses^ 
sion  to  the  mortgagee  ifr  necessary  to  such  foreclosure,  deliver  the  mort- 
gaged property  to  the  mortgagee  to  enable  him  to  sell  the  same. 

Idem — A  Mortgagor  mat  Sell  or  assign  mortgaged  personal  property,  sub- 
ject to  the  lien  of  the  mortgage. 

Appeal  from  Linn  county. 

This  is  a  suit  in  equity  to  foreclose  a  chattel  mortgage. 
The  mortgage  provided  that  in  case  of  default  the  mortgagee 
should  take  possession  of  the  mortgaged  property  and  sell 
it  at  public  auction  after  giving  two  weeks'  notice  of  the 
sale.  The  mortgagor  remained  in  possession  of  the  prop- 
erty under  the  mortgage,  and  while  in  such  possession  sold 
it  and  thereupon  delivered  possession  to  his  assignee. 

B.  S,  Strdhan  and  L.  Flynn,  for  appellants. 

Powell  &  BilyeUy  Humphrey  &  IVolverton,  and  Dolph, 
Bronaughf  Dolph  &  Simon,  for  respondents. 

By  the  Court,  Boise,  J. : 

It  is  claimed  by  the  respondents  that  as  there  is  a  manner 
for  foreclosing  this  mortgage  provided  in  the  instrument 
itself,  the  provisions  of  section  2,  page  688,  of  the  statute 
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apply  to  it,  and  that  it  must  be  foreclosed  by  the  mortga- 
gees under  and  in  pursuance  of  the  stipulation  of  the  parties 
contained  in  the  mortgage.  Section  2  provides  that 
*'  whenever  in  any  mortgage  of  goods  and  chattels  the  par- 
ties  to  such  mortgage  shall  have  provided  the  manner  in 
which  such  mortgage  may  be  forclosed,  such  mortgage,  upon 
breach  of  the  conditions  thereof,  may  be  foreclosed  in  the 
manner  therein  provided,  and  not  otherwise."  Section  1 
provides  that  on  the  breach  of  the  condition  of  such  mort- 
gage, the  mortgagee  shall  be  entitled  to  the  immediate  pos- 
session of  the  property  mortgaged.  The  stipulation  in  the 
mortgage  is  a  mutual  agreement  between  the  mortgagor  and 
mortgagee  which  both  parties  are  bound  to  observe,  and 
neither  party  can  avail  himself  of  it  unless  he  has  kept  the 
agreement  on  his  part. 

On  breach  of  the  conditions  of  the  mortgage  by  the  mort- 
gagor, by  failing  to  pay  the  note,  it  was  his  duty  to  deliver 
to  the  mortgagee  the  property,  that  he  might  sell  the  same 
according  to  the  stipulation.  On  his  refusal  to  give  up  the 
property,  the  mortgagee  might  have  brought  replevin 
against  him,  which  action  the  mortgagor  could  have  defended 
by  showing  that  the  property  had  been  in  some  manner  re- 
leased from  the  mortgage.  This  remedy  by  replevin  was  a 
remedy  which  existed  in  such  cases  before  this  statute  was 
enacted.  In  the  prosecution  of  such  action  to  recover  the 
possession  of  the  property,  the  mortgagee  would  or  might 
be  subjected  to  delays,  and  might  be  obliged  to  take  an  al- 
ternate judgment  for  the  property  or  its  value,  and  would 
not  be  able  to  reach  the  property  with  that  certainty  as  in  a 
suit  in  equity,  where  the  property  could  be  put  into  the 
hands  of  a  receiver.  His  remedy  would  not  be  as  complete 
and  adequate  in  an  action  as  in  equity.  In  this  case,  where 
an  assignment  had  been  made,  there  might  be  difficulty  in 
proceeding  under  the  stipulation  in  the  mortgage,  in  deter- 
mining to  whom  the  surplus,  if  any  remained  after  satisfy- 
ing the  mortgage,  should  be  paid. 

We  think  the  proper  construction  of  section  2  is,  that 
when  the  parties  have  agreed  to  a  certain  manner  of  fore- 
closing, either  has  a  right  to  insist  on  a  foreclosure  in  that 
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manner,  but  before  the  mortgagorcan  insist  on  the  sale  of  the 
property  by  the  mortgagee,  in  the  manner  stipulated,  he 
must  fulfill  his  part  of  the  agreement  by  suffering  the  mort- 
gagee to  take  possession  of  the  goods,  and  that  the  mortga- 
gor ,  can  not  refuse  to  fulfill  the  agreement  on  his  part,  by 
refusing  to  give  up  the  goods,  and  at  the  same  time  insist 
on  a  performance  by  the  mortgagee.  To  give  any  other 
construction  to  the  contract  would  be  to  hold  that  the  mort-, 
gagor  can  take  advantage  of  his  own  breach  of  contract  to 
defeat  the  just  claim  of  the  mortgagee,  which  is  contrary  to 
the  maxim  that  no  man  can  avail  himself  of  his  own  wrong. 
Such  a  construction  will  also  harmonize  the  provisions  of 
section  2  with  section  410,  which  provides  that  "  a  lien  on 
real  or  personal  property,  whether  created  by  mortgage  or 
otherwise,  shall  be  foreclosed  by  suit."  Such  a  construc- 
tion will  do  no  violence  to  the  plain  meaning  of  the  sta^tute, 
and  will  facilitate  the  administration  of  justice  and  be  in 
harmony  with  the  general  principles  of  the  construction  of 
statutes. 

It  is  also  claimed  by  the  respondents  that  this  mortgage 
is  void  as  to  subsequent  creditors,  for  the  reason  that  the 
mortgagor  retained  the  property  in  his  possession  with  a 
general  power  to  sell  the  same.  If  this  be  true,  then  the  mort- 
gage would  be  void.  (Iri  Orion  v.  M.  W.  Orton,  7  Or.  478.) 
In  Oiion  v.  Ortoii,  it  appeared  from  the  testimony  on  the  trial, 
as  a  fact,  that  Iri  Orton  had  made  M.  W.  Orton,  his  mortga- 
gor, his  agent  to  sell  the  mortgaged  goods,  consisting  of  a 
stock  of  merchandise  in  Lis,  the  agent's,  business  as  a  retail 
merchant,  and  put  him  in  the  store  for  that  purpose.  In  this 
case  the  agreement  in  the  mortgage  is,  that ''  until  default  is 
made  in  the  payment  of  said  sum  of  money,  the  parties  of 
the  first  part  (the  mortgagors),  their  executors,  administra- 
tors, and  assigns,  may  retain  and  continue  in  the  quiet  and 
peaceable  possession  of  said  goods  and  chattels,  and  in  the 
full  and  free  use  and  enjoyment  of  the  same,  except  as  herein- 
l^ef ore  provided ;"  and  that  proviso  was  that  said  goods  should 
not  be  removed  from  within  said  county  and  state,  so  that 
whatever  assignment  was  made,  said  goods  were  to  remain 
in  the  county. 


Jnly,  1879.]  Jones  v.  Snider.  127 

Opinion  of  the  Court — Boise,  J. 

We  think  the  right  to  assign  is  by  this  instrument  con- 
fined to  an  assignment  subject  to  the  lien  of  the  mortgage, 
and  that  such  a  power  of  assignment  would  not  render  the 
mortgage  void.  Until  condition  broken,  the  mortgagor  is 
the  owner  of  the  property,  and  "he  may  sell,  incumber,  de- 
yise,  or  convey  the  mortgaged  property."  (Harmon  on 
Chattel  Mortgages,  459.)  So  that  the  power  to  assign 
contained  in  the  mortgage  gave  the  mortgagor  no  more 
power  over  the  goods  than  be  would  have  had  if  that  word 
had  not  been  inserted  in  the  mortgage. 

The  demurrer  in  the  suit  will  be  overruled,  and  the  de- 
cree of  the  court  below  sustaining  said  demurrer  be  re- 
versed, and  the  suit  remanded  to  the  circuit  court  for 
further  proceedings. 


E.  A.  JONES,  Eespondent,  v.  ANDREW  SNIDER,  Ap- 
pellant. 

Verdict.  —In  an  action  to  recover  specific  personal  property,  where  the  jury 
find  a  general  verdict  for  damages,  without  finding  on  the  issues  of 
ownership  and  of  the  value  of  the  property,  such  general  verdict  is  not 
warranted  by  the  statute,  and  no  judgment  can  be  rendered  thereon. 

What  Presumptions  not  Raised  ufon  Verdict.  — Where  the  statute 
directs  a  special  finding  upon  certain  issues,  a  general  verdict  for  the 
plaintiff  will  not  raise  a  presumption  that  the  jury  have  passed  upon  the 
issues  not  named  in  the  verdict 

Appeal  from  Multnomah  County. 

This  action,  as  appears  by  the  complaint,  was  brought  to 
recover  personal  property  with  damages  for  the  withholding 
thereof.  The  cause  was  tried  in  the  circuit  court  by  a  jury, 
who  found  generally  for  the  plaintiff,  and  assessed  his  dam- 
ages at  the  sum  of  three  hundred  dollars. 

HiU,  Durham  dt  Thompson,  for  appellant. 

W.  ScoU  Beebe,  for  respondent. 

By  the  Court,  Boise,  J. : 

This  being  an  action  to  recover  specific  personal  property, 
the  statute  regulating  such  a  proceeding  in  section  211  has 
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provided  what  the  verdict  shall  find  is  as  follows:  "In  an 
action  for  the  recovery  of  specific  personal  property,  if  the 
property  have  not  been  delivered  to  the  plaintiflf,  or  the  de- 
fendant, by  his  answer,  claim  a  return  thereof,  the  jury 
shall  assess  the  value  of  the  property  if  the  verdict  be  in 
favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the  defend- 
ant, and  that  he  is  entitled  to  a  return  thereof,  may  at 
the  same  time  assess  the  damage,  if  any  is  claimed  in  the 
complaint  or  answer,  which  the  prevailing  party  has  sus- 
tained by  reason  of  the  detention  or  taking  and  withholding 
such  property." 

The  issues  presented  by  the  pleadings  were:  1.  As  to  the 
ownership  of  the.  property  described  in  the  complaint;  2. 
As  to  its  value;  3.  As  to  the  amount  of  damages  which  the 
plaintiff  had  sustained  by  reason  of  the  wrongful  taking  or 
withholding  of  the  property.  The  jury  found  the  following 
verdict:  *' We,  the  jury  in  the  case  of  E.  A.  Jones  v.  A. 
Snider,  find  for  the  plaintiff,  and  assess  the  damages  at  the 
sum  of  three  hundred  dollars,  and  interest  one  hundred  and 
eleven  dollars  and  sixty-seven  cents — total,  four  hundred 
and  eleven  dollars  and  sixty-seven  cents.*' 

This  verdict  does  not  find  on  the  issues  as  to  the  owner- 
ship of  the  property,  or  assess  its  value,  but  finds  on  the 
issue  as  to  the  damages.  The  statute  directs  that  the  ver- 
dict shall  be  special  and  find  on  all  these  issues,  and  where 
the  statute  directs  that  the  jury  shall  find  a  special  verdict, 
and  on  certain  named  issues,  the  rendering  by  the  juvy  of 
a  general  verdict  for  damages,  will  not  raise  the  presump- 
tion that  the  jury  have  found  on  the  issues  not  specially 
named  in  the  verdict.  To  warrant  the  jury  in  making  in- 
quiry as  to  the  damages,  they  must  first  find  that  the  plaint- 
iff was  the  owner  of  the  property  or  entitled  to  the  posses- 
sion. A  verdict,  to  be  valid,  must  find  on  all  the  issues  in 
the  case,  so  that  the  controversy  shall  be  finally  determined. 
In  cases  where  a  general  verdict  is  proper,  the  presumption 
is  from  such  finding  that  the  jury  has  passed  on  all  the 
issues  necessary  to  sustain  the  finding.  But  where  the 
court  or  the  statute  direct  a  special  verdict,  the  court  will 
not  render  a  judgment  on  a  general  verdict;  for  it  is  not  de- 
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Argument  for  Appellant. 

cided  by  it  how  the  special  issues  have  been  determined. 
In  this  case  it  does  not  appear  which  party  was  the  owner 
o£  the  property  in  controversy,  or  what  was  its  value,  and 
leaves  the  case  at  issue  and  undetermined. 

It  is  claimed  that  the  notice  of  appeal  does  not  specify 
the  errors  complained  of,  which  have  been  argued  and 
which  we  have  noticed  above.  We  think  there  is  nothing 
in  this  objection;  for  the  notice  of  appeal  does  specify  as 
error  that  the  court  rendered  a  judgment  on  the  verdict, 
and  claim  that  no  judgment  could  be  rendered  thereon,  and 
this  is,  we  think,  a  sufficient  specification  of  error. 

The  judgment  will  be  reversed  and  a  new  trial  ordered. 
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H.  O.  TENNT  ET  AL.,  Kespondents,  v.  N.  E.  MULVANEY 

ETAL.,  Appellants. 

Sbvxrable  Contract. — T.  contracted  to  cut  and  deliver  at  the  mill  of  M. 

one  million  feet  of  merchantable  logs  within  the  year, at  four  dollars  and  I   8^129 

twenty -five  cents  per  tboasand  feet,  to  be  scaled  and  received  as  each  !  ^     ^ 

one  hundred  thousand  feet  were  placed  in  a  certain  creek.     Held,  that 
the  contract  was  severable  and  not  entire. 

Appeal  from  Douglas  County.  The  facts  are  stated  in  the 
opinion. 

W.  B,  Willis,  for  appellant: 

The  contract  in  this  case  is  entire,  to  furnish  one  million 
feet  of  logs  in  one  year,  and  keep  logs  on  hand,  etc.,  at  the 
rate  of  four  dollars  and  twenty-five  cents  per  thousand  feet, 
and  payment  was  to  be  made  on  its  fulfillment,*  and  not 
on  the  delivery  of  each  one  thousand  feet,  as  stated  in  the 
charge  to  the  jury  by  the  circuit  court.  (Shinn  v.  Bodim, 
60  Penn.  182-185'-  Cohum  v.  City  of  HaHford,  38  Conn.  290; 
haacs  v.  McAndrew,  1  Mon.  T.  437,  450,451;  Cow.  Tr.  sees. 
271,  272;  Aveiill  v.  The  Hariford,  2  Cal.  310;  McMillen  v. 
Vandyke,  12  Johns.  165;  Clark  v.  Ba/cer,  5  Met.  452.) 

This  contract  fixes  the  quality  of  logs  to  be  furnished,  and 
it  was  error  and  calculated  to  mislead  the  jury  to  admit  evi- 
dence of  the  character  of  the  timber  in  the  vicinity  of  the 
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defeodants'  mill,  and  what  quality  of  logs  witness  (Comstock) 
would  expect  to  receive,  etc.,  also  that  the  logs  delivered 
were  average  logs  on  Pass  creek.  By  the  terms  of  this 
agreement  the  plaintiffs  were  required  to  deliver  good, 
sound,  merchantable  logs,  at  defendants  boom,  unincum- 
bered with  rotten  and  unmerchantable  logs,  and  defendants 
were  not  required  to  be  at  great  or  any  expense  or  trouble 
in  selecting  or  separating  them,  nor  to  have  the  boom  ob- 
structed by  such  bad  logs,  and  the  court  erred  in  refusing 
the  instruction  asked  to  be  given  by  defendants  and  in  giv- 
ing the  instructions  he  did  on  that  subject. 

Good,  sound,  merchantable  logs  in  one  place  are  good, 
sound,  merchantable  logs  in  any  other  place,  and  it  does  not 
depend  upon  the  character  of  the  timber  in  the  vicinity.  The 
evidence  shows  that  there  was  plenty  of  good,  sound,  mer- 
chantable logs  in  the  timber  furnished  by  defendants, 
if  plaintiffs  had  picked  them  out;  also,  that  out  of  three 
hundred  and  four  thousand  eight  hundred  and  twenty-four 
feet  of  logs  put  in  the  water,  there  was  but  one  hundred  and 
thirty-seven  thousand  and  fffty-four  feet  of  good,  sound  logs; 
also,  that  defendants  offered  to  receive  and  pay  for  all  that 
was  good,  but  refused  to  select  them  out  from  the  bad  in 
the  water. 

It  was  no  breach  of  the  conditions  of  this  jtgreement  on 
the  part  of  defendants  to  receive  the  logs,  until  they  were 
separated  from  the  bad;  and  no  default  in  payment,  for 
there  was  nothing  due  until  the  end  of  the  year,  and  one 
million  feet  of  logs  had  been  delivered. 

John  Kelsay,  and  Herman  &  Bally  for  respondents: 

It  is  provided  in  the  contract  that  the  defendants  shall 
pay  the  plaintiffs  four  dollars  and  twenty-five  cents  per 
thousand  feet  for  good,  sound,  merchantable  logs  delivered 
at  the  boom.  When  the  kind  of  logs  mentioned  in  the  con- 
tract were  delivered  in  the  boom  the  defendants  were  un- 
doubtedly liable.  The  plaintiffs  did  not  agree  that  there 
should  be  no  rotten  logs  with  the  good  ones.  (30  Cal.  449, 
450;  Chitty  on  Contracts,  113;  3  Graham  &  Wat.  on  New 
Trials,  710.)    The  instruction  refused  by  the  court  was 
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snbstantially  given  in  tjie  charge  of  the  court.     (47  Gal. 
95,  96.) 

The  court  did  not  err  in  its  charge  to  the  jury,  in  which 
it  is  stated  that  ''  the  defendants  were  not  to  receive  or 
scale  or  pay  for  any  logs  which  were  not  good,  sound,  or 
merchantable,  but  the  fact  that  plaintiffs  may  have  put  into 
floating  water  some  logs  that  were  not  good  or  sound  or 
merchantable,  if  such  shall  be  found  by  you  from  the  evi- 
dence to  be  the  fact,  did  not  excuse  the  defendants  from 
their  agreement  to  receive  and  pay  for  those  that  were  good, 
sound,  and  merchantable.  (1  Ohitty  on  Contracts,  113.) 
There  is  no  exception  in  the  contract  or  reservation  that 
would  interfere  with  or  render  erroneous  this  charge. 
(Id.  137,  note  d.) 

The  court  did  not  err  in  its  charge  in  relation  to  the  gen- 
eral quality  of  the  timber,  etc.  The  construction  of  the 
contract  was  for  the  court,  being  a  question  of  law.  (2  Par- 
sons on  Contracts,  492;  Civ.  Code,  248,  sec.  686;  1  Chitty 
on  Contracts,  117,  note  y,  103.) 

The  court  charge^  the  jury  as  to  the  construction  of  the 
contract  that  "  the  purchase  price  of  all  logs  delivered  under 
the  contract  at  the  boom,  due,"  etc.  (35  Cal.  241;  2  Chitty 
on  Contracts,  1084;  2  Parsons  on  Contracts,  551,  552;  Id. 
499-521;  3  Wend.  363;  1  Chitty  on  Pleadings,  322;  1  Chitty 
on  Contracts,  117,  note  p,  113-126.) 

In  ordinary  cases,  if  the  court  see  that  notwithstanding  a 
misdirection,  a  new  trial  ought  to  produce  the  same  result, 
a  new  trial  will  not  be  granted.  (1  Graham  &  Wat.  on  New 
Trials,  208,  270,  301;  3  Id.  717;  13  Cal.  429;  22  Id.  50;  18 
Id.  377.) 

By  the  Court,  Pbim,  J. : 

This  is  an  action  to  recover  damages  on  a  breach  of  con- 
tract based  upon  the  following  facts  as  alleged  in  the  com- 
plaint: That  about  the  twenty-ninth  of  May,  1878,  the  re- 
spondents and  appellants  entered  into  an  agreement  by 
which  the  respondents  promised  to  furnish  the  appellants 
at  their  boom  in  Pass  creek,  in  Douglas  county,  good, 
sound,  merchantable  logs  for  four  dollars  and  twenty-five 
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cents  per  thousand  feet.  The  appellants  agreed  to  scale  and 
pay  for  each  one  hundred  thousand  feet  of  said  logs  when 
placed  in  floating  water  in  the  creek  above  the  boom;  that 
the  respondents  delivered  before  the  commencement  of  this 
action,  in  the  boom,  one  hundred  and  sixty-five  thousand  one 
hundred  and  sixty-nine  feet  of  good,  sound,  merchantable 
logs,  and  that  they  delivered  in  said  floating  water  above 
the  boom,  one  hundred  and  thirty-nine  thousand  six  hundred 
and  fifty -four  feet  of  good,  merchantable  logs;  that  appel- 
lants became  liable  for  the  logs  in  the  sum  of  one  thousand 
two  hundred  eighty-five  dollars  and  fifty-nine  cents,  on 
which  has  been  paid  one  hundred  and  thirty-five  dollars, 
and  no  more;  that  there  is  due  one  thousand  one  hundred 
and  fifty  dollars;  and  for  a  separate  cause  of  action,  it  is  al- 
leged that  by  the  terms  of  the  agreement,  the  appellants 
were  to  furnish  the  standing  timber  within  one  mile  of  the 
creek  above  the  boom,  and  to  scale  and  pay  respondents 
for  each  one  hundred  thousand  feet  of  said  logs,  when 
placed  in  the  floating  water  of  the  creek.  Bespondents 
were  to  deliver  to  appellants  at  the  boom,  one  million  feet 
of  good,  sound,  merchantable  logs,  with  the  privilege  of 
furnishing  as  much  more  as  they  could  put  in  the  creek  in 
one  year. 

It  is  alleged  that  respondents  proceeded  under  the  con- 
tract, and  had  cut  a  large  amount  of  logs,  and  were  pro- 
ceeding to  complete  the  contract,  when  the  appellants, 
about  the  fourteenth  of  August,  1878,  broke  the  contract 
and  refused  to  receive  or  pay  for  the  logs;  that  the  re- 
spondents could  and  would  have  delivered  within  the  year 
one  million  five  hundred  thousand  feet  of  good,  sound, 
merchantable  logs  but  for  the  breach;  that  respondents 
have  been  damaged  on  account  of  said  breach  three  thou- 
sand dollars,  in  addition  to  the  amount  claimed  in  the  fore- 
going cause  of  action. 

The  appellants,  for  answer  to  the  complaint.deny  that  the 
respondents  agreed  to  furnish  good,  sound,  merchantable 
logs  for  four  dollars  and  twenty-five  cents  per  thousand 
feet;  but  allege  they  were  to  furnish  at  the  mill  in  one 
year,  from  the  twenty-ninth  of  May,  1878,  one  million  feet 
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of  good,  sound,  merchantable  logs,  and  keep  logs  on  hand 
so  the  mill  should  not  be  shut  down  for  want  of  logs,  at 
four  dollars  and  twenty-five  cents  per  thousand  feet,  with 
the  privilege  of  putting  more  than  one  million  feet  in  the 
boom,  at  the  same  price,  if  they  could  do  so  within  the 
year;  deny  that  they  agreed  to  pay  for  each  one  hundred 
thousand  feet,  or  any  part  thereof,  until  the  contract  was 
completed;  deny  that  the  respondents  delivered  one  hundred 
and  sixty-five  thousand  one  hundred  and  sixty-nine  feet  of 
merchantable  logs,  or  more  than  thirty-five  thousand  feet, 
or  that  they  delivered  in  the  floating  water  one  hundred  and 
thirty-nine  thousand  six  hundred  and  fifty-four  feet,  or  any 
more  than  ninety-five  thousand  feet;  deny  that  they  became 
indebted  for  said  logs  in  the  sum  of  one  thousand  two  hun- 
dred and  eighty-five  dollars  and  forty-nine  cents,  or  any  sum; 
deny  that  there  is  due  one  thousand  one  hundred  and  fifty- 
four  dollars,  or  any  part  thereof,  or  that  they  were  to  pay 
for  each  one  hundred  thousand  feet  placed  in  the  floating 
water,  or  any  part  thereof,  until  the  end  of  the  year. 

The  agreement  in  question  is  as  follows:  ''This  article  of 
agreement,  made  and  entered  into  this  the  twenty-ninth  day 
of  May,  1878,  between  N.  E.  Mulvaney  and  E.  G.  Bemis  of 
the  firm  name  of  Mulvaney  &  Bemis,  parties  of  the  first 
part,  and  H.  O.  Tenny  and  Neil  McKenzie  of  the  firm  name 
of  Tenny  &  McKenzie,  parties  of  the  second  part.  Parties 
of  the  first  part  agree  to  pay  parties  of  the  second  part  four 
dollars  and  twenty-five  cents  ($4.25)  per  thousand  (1,000) 
feet  for  good,  sound,  merchantable  logs,  delivered  at  the 
boom  in  Pass  creek;  also,  agree  to  furnish  timber  for  logs, 
not  to  exceed  a  mile  from  the  bank  of  the  creek;  to  scale 
each  one  hundred  thousand  (100,000)  feet  that  is  in  floating 
water. 

<<  The  parties  of  the  second  part  agree  to  furnish  logs  to 
the  parties  of  the  first  part  one  million  (1,000,000)  feet, with 
privilege  of  furnishing  as  much  more  as  can  be  put  in  the 
creek  in  the  year,  from  this  date,  at  the  boom  in  Pass  creek; 
the  parties  of  the  second  part  shall  keep  logs  on  hand  for 
the  parties  of  the- first  part,  so  that  the  mill  shall  not  be 
shut  down  during  the  year,  and  are  to  cut  four  hundred 
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thousand  (400,000)  feet,  more  or  less,  from  Ricbey  can- 
yon." 

It  is  alleged  that  the  respondents  failed  and  refused  to 
comply  with  said  agreement;  that  they  put  into  the  boom 
and  floating  water  a  large  amount  of  unsound  and  unmer- 
chantable logs,  and  prevented  appellants  fiom  getting  logs 
to  keep  their  mill  running;  that  their  mill  was  for  a  long 
time  shut  down  by  reason  of  respondents*  failure  to  perform 
the  conditions  of  said  agreement  on  their  part,  to  appel- 
lants' damage  in  the  sum  of  four  thousand  dollars. 

The  first  ground  of  error  complained  of  by  appellants 
was  the  admission  of  certain  testimony  on  behalf  of  the 
respondents  to  show  the  general  character  of  the  timber  on 
Pass  creek  and  in  the  vicinity  of  the  appellants'  mill,  and 
to  show  that  the  logs  furnished  by  respondents  were  average 
logs  from  said  timber. 

The  bill  of  exceptions  shows  that  respondents  called  J. 
J.  Comstock  and  asked  him  this  question:  ''What  is  the 
character  of  the  timber  near  defendants'  mill?''  The  ques- 
tion was  objected  to,  and  the  witness  answered:  ''The  tim- 
ber on  Pass  creek,  where  defendants'  mill  is  situated,  is  a 
great  deal  of  it  bad  and  punky,  some  of  it  rotten,  some 
knotty,  and  some  not;  if  I  sent  a  man  to  cut  logs  I  would 
expect  to  take  what  was  on  the  ground;  I  have  owned  and 
run  a  saw-mill  on  Pass  creek  for  several  years." 

Wm.  Bosee  was  called  and  asked  to  state  if.  the  logs  fur- 
nished by  the  plaintiffs  were  an  average  of  the  logs  on  Pass 
creek.  Defendants*  counsel  objected.  The  witness  tes- 
tified that  the  logs  furnished  were  average  logs  on  the 
creek. 

It  will  be  seen  by  the  terms  of  the  contract  that  appel- 
lants were  to  furnish  the  standing  timber  from  which  these 
logs  were  to  be  cut,  none  of  which  was  to  be  located  further 
than  one  mile  from  the  bank  of  the  creek.  As  the  logs  were 
to  be  selected  and  cut  from  the  timber  in  a  particular 
locality,  we  are  of  the  opinion  that  the  admission  of  the 
evidence  was  proper.  Witness  Comstock  was  probably 
allowed  to  go  a  little  too  far  in  stating  what  he  would  ex- 
pect to  do  if  he  put  a  man  out  to  cut  logs;  but  it  appears  that 
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the  jury  were  instructed  by  the  court  that  he  '^  admitted  this 
evidence  merely  to  assist  them  in  determining  whether  the 
logs  in  dispute  were  merchantable  at  the  place  where  they 
were  delivered — that  saw-logs  which  are  merchantable  in 
one  locality  may  not  be  merchantable  at  another.'* 

The  second  and  third  assignments  of  error  will  be  con- 
sidered together. 

The  second  is  that  the  court  erroneously  refused  to  charge 
the  jury  as  requested  by  appellants.  The  third  is  that  the 
court  erroneously  charged  upon  the  point  requested.  The 
court  was  asked  by  the  appellant  to  charge:  ''  That  in  this 
case  the  plaintiffs  can  not  perform  their  agreement  by  deliv- 
ering in  the  boom  at  the  defendants'  mill  good,  sound, 
merchantable  logs,  mixed  promiscuously  with  a  large  por- 
tion of  rotten,  unmerchantable  logs,  and  require  the  de- 
fendants to  select  the  good,  sound,  merchantable  logs." 
.  This  instruction  was  refused,  but  instead  thereof,  the 
court  charged  the  jury:  ''That  the  defendants  were  not 
bound  to  receive  or  scale  or  pay  for  any  logs  which  were 
not  good,  sound,  or  merchantable,  but  the  fact  that  plaint-^ 
iffs  may  have  put  into  floating  water  some  logs  that  were 
not  good,  or  sound,  or  merchantable,  if  such  shall  be  found 
by  you  from  the  evidence  to  be  the  fact,  did  not  excuse  the 
defendants  from  their  agreement  to  receive  and  pay  for 
those  which  were  good,  sound,  and  merchantable.  But  if 
it  would  be  impossible  to  separate  them,  or  it  could  not  be 
done  without  great  expense,  it  would  excuse  them/' 

The  evidence  bearing  upon  this  point,  as  disclosed  by  the 
bill  of  exceptions,  tends  to  show,  that  after  the  logs  were  in 
the  water,  one  of  the  appellants  told  one  of  the  respondents 
they  would  take  and  pay  for  all  the  good  logs,  but  could  not 
divide  and  separate  them  from  the  rotten  ones  in  the  creek, 
and  that  was  the  reason  why  they  had  refused  to  receive 
them ;  that  there  was  plenty  of  good,  merchantable  logs  in 
the  timber  furnished  by  appellants,  if  respondents  had  seen 
proper  to  select  and  cut  them,  but  a  large  proportion  of 
the  logs  put  in  floating  water  above  the  boom  were  rotten 
and  unmerchantable,  and  they  were  mixed  up  with  good 
ones.     Thus  it  will  be  seen  that  the  evidence  tends  to  show 
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that  the  respondents  undertook  to  deliver  a  lot  of  good, 
sound,  and  merchantable  logs,  mixed  promiscuously  with  a 
large  proportion  of  rotten  and  unmerchantable  ones.  This 
they  could  not  do,  as  by  the  terms  of  the  contract  they  were 
required  to  deliver  a  certain  quality  of  logs  unincumbered 
with  a  large  number  of  other  logs  not  receivable  under  the 
contract.  Appellants  having  taken  the  precaution  to  con- 
tract for  good,  sound,  and  merchantable  logs,  should  not 
have  been  subjected  to  any  considerable  expense  and  trou- 
ble in  separating  the  good  logs  from  the  bad  ones. 

But  it  is  insisted  by  respondents  that  no  injury  resulted 
to  appellants  from  the  refusal  of  this  instruction,  for  the 
reason  that  it  was  afterwards  substantially  given  in  the  in- 
struction that  followed.  That  instruction  is  to  the  effect 
that  while  appellants  are  not  bound  to  scale,  receive,  or  pay 
for  any  logs  not  good,  sound,  or  merchantable,  the  fact 
that  some  of  that  quality  may  have  been  put  in  floating 
water  by  respondents,  did  not  excuse  the  appellants  from 
their  agreement  to  receive  and  pay  for  such  as  were  good, 
sound,  and  merchantable.  So  much  of  the  instruction  is 
not  objectionable,  but  the  clause  which  follows  is.  It  is  in 
these  words:  ''But  if  it  would  be  impossible  to  separate 
them,  or  if  it  could  not  be  done  without  great  expense,  it 
would  excuse  them.*'  In  our  opinion,  this  instruction  fails 
to  embrace  the  substance  of  the  one  asked  for  and  refused. 

The  court  further  instructed  the  jury  as  follows:  '*^The 
parties  to  this  action  have  reduced  their  contract  to  writing 
— all  the  terms  of  the  contract  must  be  sought  in  the  writ- 
ten agreement.  The  construction  of  the  contract  is  a  mat- 
ter of  law  for  the  court.  An  issue  is  made  in  the  pleading 
as  to  when  the  contract  price  for  any  logs  became  due  and 
payable.  This  issue  must  be  decided  by  the  court.  It 
depends  altogether  upon  the  construction  of  the  written 
contract.  I  now  instruct  you  that  by  the  terms  of  the  con- 
tract, the  purchase  price  of  all  logs  delivered  under  the 
contract  became  due  immediately  upon  their  delivery  at  the 
boom  of  defendants.  Defendants  agreed  to  receive  and 
pay  for  all  good,  sound,  merchantable  logs  delivered  to 
them  at  the  boom  by  plaintiffs,  four  dollars  and  twenty-five 
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cents  per  thoasaud  feet.  This  price  they  agreed  to  pay 
when  the  logs  were  delivered  at  tl||  boom."  To  this  in- 
struction appellants  excepted,  and  assign  it  as  error. 

It  is  insisted  by  the  appellants  that  this  contract  is  en- 
tire and  not  severable;  that  it  should  be  construed  to  mean 
that  respondents  were  to  furnish  one  million  feet  of  logs 
within  the  year,  at  the  rate  of  four  dollars  and  twenty-five 
cents  per  thousand  feet,  and  to  keep  a  sufficient  number  on 
hand  to  keep  the  mill  running — payment  to  be  made  on  its 
fulfillment  and  not  on  the  delivery  of  each  one  hundred 
thousand  feet. 

As  to  whether  this  contract  is  entire  or  severable  is  a 
question  of  construction,  which  depends  upon  the  intention 
of  the  parties,  to  be  ascertained  from  the  language  em- 
ployed and  the  subject-matter  of  the  contract.  If  the  part 
to  be  performed  by  one  party  consists  of  several  distinct 
and  separate  items,  and  the  price  to  be  paid  by  the  other  is 
apportioned  to  each  item  to  be  performed,  or  is  left  to  be 
implied  by  law,  such  a  contract  will  generally  be  held  to  be 
severable.  And  the  same  rule  holds  where  the  price  to  be 
paid  is  clearly  and  distinctly  apportioned  to  different  parts 
of  what  is  to  be  performed.  (2  Parsons  on  Contracts, 
617.) 

Adopting  this  rule  of  construction,  we  have  reached  the 
conclusion  that  the  contract  is  severable  and  not  entire. 
While  the  whole  number  of  logs  to  be  delivered  was  one 
iiillion  of  feet  at  a  certain  price  per  thousand,  yet  they 
^ere  to  be  delivered  in  quantities  of  one  hundred  thousand 
feet  at  a  time,  and  the  contract  being  silent  as  to  the  time 
oi  payment,  it  wiU  be  implied  that  they  were  to  be  paid 
fo:'  when  delivered. 

'^rror  having  been  committed  in  the  refusal  of  the  court 
to  instruct,  as  asked  by  the  appellants,  the  judgment  is 
reversed  and  the  cause  remanded  to  the  court  below  for  a 
new  trial. 
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JAMES  A.    CAUTBOBN,   Eespondent,  v.  SOL  KING 

AND  M.  H.  BKLL,  Appellants. 

Joint  Wrong-doers — General  Verdict. — Where,  in  an  action  for  a  wrong- 
ful conversion  of  property  against  two  defendants,  both  answer,  and  a 
general  verdict  is  rendered,  it  is  a  verdict  against  boih  defendants,  and 
judgment  should  be  given  against  both.  But  if,  in  such  case,  judgment 
is  rendered  against  one  only,  it  is  error.  If  the  defendant  against  whom 
the  judgment  is  rendered  appeals  from  the  justice^s  court  where  the  judg- 
ment was  rendered,  to  the  circuit  court,  and  on  the  trial  had  in  the  cir- 
cuit court  both  defendants  appear  and  defend,  the  circuit  court  has  jur- 
isdiction to  render  judgment  against  both  defendants  on  a  verdict  of 
guilty  against  both. 

Pleadings,  Affidavits  not  Admitted  to  Explain. — In  order  to  deter- 
mine the  issues  to  be  tried  in  an  action,  the  court  can  only  look  to  the 
pleadings,  which  cannot  be  enlarged  or  explained  by  affidavits. 

Appeal  from  Benton  County.  The  facts  are  stated  in  the 
opinion. 

F.  A.  Chenoweth,  for  appellants. 

R.  S,  Strdhan  and  J,  W.  Bayburn,  for  respondent. 

By  the  Court,  Boise,  J. : 

The  complaint  alleges  that  appellants,  in  April,  1878,  had 
in  their  possession  fifty-five  and  thirty-five  sixtieths  bushels 
of  wheat  belonging  to  respondent,  of  the  value  of  one  dollar 
per  bushel,  and  that  appellants  wrongfully  and  unlawfully 
converted  it  to  their  own  use. 

The  answer  denies  all  the  allegations  of  the  complaint, 
and  alleges  further  that  the  transaction  complained  of  arose 
between  appellants  and  one  Jerry  E.  Henkle,  who  had 
stored  wheat  with  appellants,  and  by  accident  and  mistake 
had  got  the  warehouse  receipt  of  appellants  for  fifty-five 
and  thirty-five  sixtieths  bushels  too  much,  and  that  said 
Henkle  transferred  said  receipt  to  respondent,  and  that  re- 
spondent brought  suit  thereon  before  W.  H.  Johnson,  jus- 
tice of  the  peace.  The  reply  denied  the  mistake.  The  real 
issue  was  as  to  whether  there  was  a  mistake,  or  whether  ap- 
pellants had  the  wheat  of  respondent.  The  issue  was  tried 
before  a  jury,  who  rendered  the  following  verdict:   "We, 
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the  jarj,  find  for  the  plaintiff  the  sum  of  forty-four  dollars 
and  twenty-four  cents." 

«  Judgment  was  rendered  against  the  defendant  Bell,  alone. 
From  this  judgment  Bell  appealed  to  the  circuit  court.  It 
is  claimed  by  the  appellants  that  King  did  not  answer,  and 
that  Bell  alone  appeared  in  the  case  in  the  justice's  court. 
But  on  examining  the  answer,  it  appears  to  be  the  answer 
of  both  defendants,  and  is  signed  by  F.  A.  Chenoweth  and 
E.  Holgate,  attorneys  for  defendants.  With  this  answer  on 
file,  no  judgment  could  be  taken  against  the  defendant, 
King,  without  a  trial,  and  it  is  a  mistake  of  fact  by  appel- 
lants to  now  assert  that  there  was  no  issue  to  try  between 
the  plaintiff  and  King.  As  the  case  stands  on  the  plead- 
ings, it  was  necessary  for  the  plaintiff  to  make  out  his  case, 
and  it  being  a  case  of  tort,  he  could  have  a  verdict  against 
both  defendants,  or  either  of  them,  as  the  proof  should 
warrant.  The  parties  had  answered  tegether,  and  the  trial 
necessarily  proceeded  against  both,  and  as  the  jury  found 
a  general  verdict,  it  was  a  verdict  against  both.  If  the  evi- 
dence did  not  implicate  both  in  the  wrong  complained  of, 
then  the  verdict  should  have  been  against  the  guilty  party 
alone,  and  the  other  party  should  have  been  found  not 
guilty  of  the  wrong  charged  in  the  complaint. 

The  record  shows  that  on  the  trial  **E.  Holgate  and  F.  A. 
Chenoweth  appeared  for  Bell  and  filed  answer,"  but  that 
answer  is,  in  form,  by  both  defendants.  The  attorneys, 
Chenoweth  and  Holgate,  signed  the  answer  as  attorneys  of 
defendants,  and  on  the  back  of  said  answer  is  indorsed, 
"  Chenoweth  &  Holgate,  defendants'  attorneys."  To  deter- 
mine what  the  issue  was  that  was  before  the  court  for  trial, 
we  must  be  controlled  by  the  pleadings,  and  in  this  case 
tbey  show  that  both  defendants  appeared  and  answered,  and 
it  is  clear  that  the  verdict  in  the  justice's  court  was  against 
both  defendants,  and  that  the  plaintiff  was  entitled  to  a 
judgment  against  both.  The  judgment,  however,  was  ren- 
dered against  Bell  alone,  and  was,  therefore,  erroneous, 
whether  entered  on  the  motion  of  plaintiff  or  not.  And 
from  this  judgment  either  party  could  appeal  to  the  circuit 
court.     The  defendant  Bell  appealed,  and  the  cause  came 
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on  for  trial  in  the  circuifc  court  on  the  issues  as  presented 
by  the  pleadings  in  the  justice's  court.  (Civ.  Code,  221, 
sec.  S33.)  King  was  as  much  a  defendant  in  these  plead- 
ings as  Bell . 

It  is  claimed  by  the  appellants  that  Bell  being  the  only 
party  to  the  judgment  appealed  from,  King  was  not  brought 
into  the  circuit  court  by  the  appeal;  that  he  was  no  parfy  to 
it,  and  that  he  was  not  compelled  to  appear  in  the  circuit 
court,  and  did  not  appear,  and  is  not  bound  by  its  judg- 
ment against  him.  On  looking  into  the  record  we  find  that 
when  the  cause  was  tried  in  the  circuit  court,  the  '*  defend- 
ants and  appellants,  by  their  attorneys,  Messrs.  Chenoweth 
&  Holgate,"  appeared  and  proceeded  with  the  trial,  which 
resulted  in  a  general  verdict  for  the  plaintiff.  This  record 
must  be  taken  as  true,  and  shows  that  the  defendant  King 
did  appear  in  the  circuit  court;  and  we  think  he  waived  any 
want  of  notice  of  the  appeal  and  submitted  himself  to  the 
jurisdiction  of  the  court  for  the  trial  of  the  issues  presented 
in  the  pleadings;  and  this  does  away  with  the  appellant's  ob- 
jection that  King  was  not  properly  in  court  to  assert  his 
rights.  It  is  not,  therefore,  necessary  to  decide  in  what  po- 
sition he  would  have  been  had  he  not  appeared  and  de- 
fended the  action  in  the  circuit  court.  It  is  true  that  Bell 
appeared  alone  to  make  the  motion  for  a  judgment,  notwith- 
standing the  verdict,  and  excepts  to  the  ruling  of  the  court 
on  that  motion;  and  it  also  appears  in  the  bill  of  exceptions 
that  both  Bell  and  King  appeared  and  excepted  to  the  en- 
try of  the  judgment  on  the  verdict  in  the  circuit  court, 
which  is  the  subject  of  this  appeal.  In  the  bill  of  excep- 
tions is  this  language:  ''Defendant  M.  H.  Bell  excepts  to 
the  decision  of  said  court  in  overruling  said  motion  for 
judgment  in  favor  of  said  defendant,  notwithstanding  the 
verdict;  and  defendants,  King  and  Bell,  except  to  the  de- 
cision or  order  directing  judgment  to  be  rendered  in  said 
action  against  Sol  King  a;id  M.  H.  Bell.'' 

It  therefore  appears,  not  only  by  the  record  of  the  trial, 
but  by  the  appellant's  bill  of  exceptions,  that  King  appeared 
in  court  after  the  verdict  was  rendered  and  objected  to  the 
entry  of  judgment  thereon.     We  think  that  this  record 
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shows  that  both  defendants  appeared  and  answered  and 
went  to  trial  in  both  courts,  and  are  bound  by  their 
proceedings,  unless  the  verity  of  the  record  can  be  im- 
peached by  the  affidavits  which  are  set  out  in  the  bill  of 
exceptions.  These  affidavits  are  offered  to  explain  the  rec- 
ord and  show  that  its  recitals,  showing  the  appearance  of 
King,  are  not  true.  This,  we  think,  can  not  be  done;  that 
the  record  is  a  verity  and  can  not  be  contradicted  by  affida- 
vits. A  record  can  only  be  tried  by  the  record  itself,  and 
we  can  not  and  have  not  considered  the  affidavits  in  deter- 
mining the  case. 

The  judgment  of  the  circuit  court  will  be  affirmed,  with 
costs. 


W,  O.  KENDALL,  Appellant,  v.  WALLACE  POST,  Ke- 

SPONDENT. 

Road  Sttperyisor — Sole  Judge  of  Necessity  fob  Taking  Materials. — 
In  repairing  a  public  road,  the  supervisor  of  roads  has  authority  to  enter 
npon  any  lands  adjoining  or  near  the  public  road,  whether  the  same  be 
inclosed  or  not,  in  order  to  obtain  stone  with  which  to  repair  the  road; 
and  the  supervisor  alone  is  to  be  the  judge  whether  it  is  necessary  to  use 
stone  or  not  in  order  to  make  the  repairs. 

Idem — Court  of  Equitt  will  not  Interfere. — So  long  as  the  supervisor 
does  no  act  to  willfully  oppress  or  annoy  the  owner  of  the  premises  where 
the  stone  or  other  materials  are  procured  to  repair  the  public  roads,  a 
court  of  equity  will  not  interfere  to  restrain  him  in  the  discharge  of  his 
official  duties  as  supervisor. 

Idem — Dabiages — Countt  Court  must  Assess. — If  the  owner  of  lands  from 
which  stone  or  other  materials  are  taken  to  repair  the  public  roads  feels 
aggrieved  by  the  acts  of  the  supervisor,  he  must  apply  for  redress  to  the 
county  court,  while  transacting  county  business,  to  assess  and  determine 
the  damages  sustained  by  him. 

Damages  Assessed  without  Jury. — Section  29  of  chapter  50  of  the  mis- 
cellaneous laws,  which  provides  for  the  assessment  of  damages  for  taking 
stone  or  other  materials  to  repair  the  public  roads,  is  not  unconstitu- 
tional because  it  authorizes  the  county  court  to  assess  the  damages  with- 
out a  trial  by  jury. 

Appeal  from  Benton  County.    The  facts  are  stated  in  the 
opinion. 

F.  A.  Chenowdh,  for  appellant: 

Private  property  cannot  be  taken  for  public  uses  without 
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compensatioD.  (1  Abb.  Dig.  639,  sec.  2.)  Where  the 
statute  fails  to  provide  for  the  assessment  of  damages, 
the  act  is  void.  (24  Cal.  432;  19  Barb.  118.)  Where  pri- 
Tate  property  is  taken  without  the  consent  of  the  owner,  the 
statute  must  be  strictly  pursued.  (Id.  431.)  There  is  no 
authority  of  law  for  entering  a  man's  inclosure.  (Cooley  on 
Constitutional  Law,  530;  27  Barb.  207.)  At  the  passage  of 
the  road  law,  1860,  most  of  the  land  in  Oregon  was  unin- 
closed. 

There  is  no  right  of  trial  by  jury  before  the  county  court, 
nor  right  of  appeal.  (Misc.  Laws,  729;  15  Barb.  255;  1 
Abb.  Dig.  640,  sec.  6;  12  Am.  R.  147,  585,  692;  2  Id. 
59-64;  12  Id.  147.)  The  county  is  not  competent  to  try  its 
own  case.  Where  there  is  no  necessity  to  take  private 
property,  there  is  no  right.  (43  Conn.  234;  21  Am.  B.  643.) 
A  court  of  equity  has  jurisdiction  to  enjoin  a  man  from  dis- 
, figuring  a  cemetery.  (21  Am.  B.  647,  note.)  A  ministerial 
officer  is  liable  for  acts  done  without  authority  of  law, 
or  going  beyond  authority  of  law.  (Cooley's  Const.  Lim. 
560,  andnote;  19 Am.  R.  718;  Monroey.  Pardee,  64 Barb. 353.) 
A  court  of  equity  has  jurisdiction,  because  a  court  of  law  is 
not  adequate  to  restrain. 

John  Burnett  and  W.  S.  McFadden,  for  respondent : 

The  respondent,  as  road  supervisor,  had  a  legal  right  to 
enter  on  the  premises  in  question  and  take  gravel  or  dirt 
therefrom  to  build  or  repair  the  county  road.    (Misc.  Laws, 

728,  sec.  28.)  The  statute  provides  the  manner  of  compen- 
sating persons  damaged  by  the  acts  of  the  supervisor  in 
taking  materials  from  adjoining  land  to  repair  a  road.     (Id. 

729,  sec.  29.)  .  Until  the  claim  was  presented  to  the  county 
court,  as  provided  by  statute,  the  appellant  would  have  no 
cause  of  action  or  suit.  (18  Cal.  144;  28  Id.  662.)  The  mode 
of  compensation  being  fixed  by  statute,  the  appellant  must 
follow  that  course.  (Cooley's  Const.  Lim.  700.)  It  is  com- 
petent for  the  legislature  to  make  the  supervisor  the  sole 
judge  of  the  necessity  for  the  taking  of  materials  to  repair 
the  highway.    (Id.  672,  673,  and  notes.)    Public  agents  who 
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keep  witLin  the  statute  are  not  liable  to  a  common  law  action 
of  trespass.     (Id.  705;  1  Parsons  on  Contracts,  96.) 

No  action  lies  against  a  road  supervisor  who  acts  for  the 
public,  unless  given  by  statute.  (8U.  S.  Dig.  386,  sec.  8; 
6  Neb.  385;  66  N.  Y.  62.)  A  road  supervisor  is  the  agent 
of  the  county,  and  is  liable  to  a  fine  for  a  failure  to  perforn^ 
his  duties  in  repairing  the  county  roads  in  his  district,  and 
the  county  is  liable  to  persons  injured  by  the  road  being 
out  of  repair.  (Misc.  Laws,  730,  sec.  35;  3  Or.  424.)  When 
the  right  of  a  party  is  doubtful,  the  court  will  not  grant  an 
injunction.  (Willard's  Eq.  382;  3  Paige  Ch.  213;  2 
Barb.  Ch.  101;  3  Johns.  Ch.282;  High  on  Injunction,  7, 
sec.  8.) 

By  the  Court,  Kelly,  C.  J. : 

The  appellant  in  his  complaint  sets  forth  that  he  is  the 
owner  of  a  certain  tract  of  land  in  Benton  county,  and  that 
tlie  respondent  was  and  is  the  supervisor  of  roads,  and  as 
such  supervisor  was  engaged  with  a  number  of  men  in  work- 
ing on  the  county  road  in  the  vicinity  of  the  said  premises; 
that  while  so  engaged  he  entered  upon  the  lands  of  appel- 
lant, pulled  down  the  fences,  quarried  rock  and  stones  and 
hauled  them  away  to  repair  the  highway;  that  the  quarry 
from  which  the  rock  and  stone  were  taken  was  within  an 
inclosure  in  which  the  appellant  had  a  garden^  orchard, 
meadow,  and  growing  grain  which  were  turned  out  to  the 
commons  by  opening  the  fences;  that  the  teams  and  men 
engaged  in  hauling  away  the  rock  and  stone  have  trodden 
down  his  grass,  and  that  the  quarrying  and  carrying  away 
the  stone  and  rock  has  greatly  disfigured  his  premises  and 
will  materially  lessen  their  value;  that  the  place  where  the 
stone  was  dug  is  near  a  family  burial  place  and  upon  grounds 
which  have  been  prepared  and  kept  neat  for  many  years, 
and  that  money  would  not  compensate  the  appellant  for 
disfiguring  the  premises  as  respondent  proposes  to  do.  The 
complaint  further  states  that  the  said  grounds  are  one 
fourth  of  a  mile  from  the  county  road  upon  which  the  stone 
and  rock  are  placed,  and  that  the  same  kind  of  rock  can  be 
had  without  entering  any  inclosure,  by  going  one  half  a 
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mile  farther;  that  there  is  good  material  more  conyenient  to 
said  road  and  suitable  to  repair  the  same  outside  of  his  in- 
olosure,  aod  that  respondent  was  not  compelled  for  want  of 
suitable  materials  to  enter  liis  inclosure  to  obtain  the 
materials  to  replace  the  road.  He  further  alleges  that 
respondent  threatens  to  haul  five  hundred  wagon  loads  of 
stone  more  from  said  premises  and  will  do  so  unless  re- 
strained. The  appellant  then  alleges  that  he  has  sustained 
damage  in  the  sum  of  five  hundred  dollars  in  the  destruc- 
tion of  his  grass,  exposure  of  his  garden  and  orchard,  etc., 
and  prays  for  a  decree  awarding  him  that  sum  and  for  an 
injanction  to  restrain  the  respondent  from  trespassing  on 
his  premises  and  removing  stone  and  rock  from  the  same. 
The  respondent  demurred  to  the  complaint  and  the  court 
sustained  the  demurrer  and.  dismissed  the  complaint. 

The  law  imposes  a  duty  upon  the  supervisor  of  roads  to 
open  and  keep  in  good  repair  all  public  roads  in  his  road 
district  and  in  order  to  do  so  he  is  authorized,  among  other 
things,  ''to  enter  upon  any  lands  adjoining  or  near  the 
public  road  and  gather,  dig,  and  carry  away  any  stone,  gravel, 
or  sand  *  *  *  necessary  for  making  and  repairing  any 
public  road."  Upon  the  supervisor  devolves  the  duty  of 
determining  how  a  public  road  is  to  be  repaired  and  what 
materials  are  to  be  used  for  that  purpose.  If,  in  his  judg- 
ment, stone  or  gravel  are  better  materials  than  clay,  he  can 
go  upon  any  lands  adjoining*  or  near  the  public  road, 
whether  inclosed  or  not,  and  dig  and  carry  away  the  stone 
or  gravel  required  for  the  purpose  of  making  the  repairs. 
And  it  is  not  necessary  for  him  to  wait  until  he  can  procure 
the  consent  of  the  owner  or  the  judgment  of  a  court  assess- 
ing the  damages  to  be  paid  for  appropriating  the  materials 
necessary  for  the  public  use.  Every  owner  of  the  land  holds 
it  subject  to  be  taken  for  the  public  use  whenever  it  is 
necessarily  required  for  that  purpose  and  to  be  appropriated 
in  such  a  manner  as  the  constitution  and  law  provide. 

It  is  alleged  in  the  complaint  that  stone  of  the  same  kind 
dould  be  procured  by  the  supervisor  without  entering  an 
inclosure,  by  going  a  half  mile  farther  for  it.  We  think  it 
is  the  duty  of  that  officer  as  well  as  all  others  to  procure 
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whatever  materials  he  maj  require  for  the  use  of  the  public 
with  as  little  expense  to  the  tax*payers  as  possible,  and  in 
our  opinion  he  would  not  have  been  justified  in  going  to  the 
needless  expense  of  hauling  the  stone  half  a  mile  farther 
than  he  did.  Another  allegation  in  the  complaint  is  that  a 
family  buriel  ground  is  near  where  the  rock  was  quarried, 
but  how  near  is  not  stated.  There  is  no  charge,  however, 
that  the  respondent  has  injured  it  or  that  he  threatened  to 
injure  it,  or  in  any  way  disturb  the  repose  of  the  dead.  The 
appellant,  moreover,  alleges  that  he  has  for  years  kept  the 
grounds  inclosed  and  in  a  neat  condition  and  that  the  acts 
of  the  respondent  have  despoiled  them  of  their  beauty.  It 
may  be  unfortunate  for  the  appellant  that  this  is  so,  and 
that  the  highway  passes  so  near  his  premises.  But  in  this 
utilitarian  and  progressive  age,  the  beautiful  must  often  give 
way  to  that  which  is  useful,  when  it  is  for  the  public  good. 

The  highways  must  be  kept  in  repair  to  accommodate  the 
travel  upon  them,  and  it  so  happens  in  this  case  that  the 
appellant's  land  is  the  nearest  and  most  convenient  where 
suitable  materials  for  that  purpose  can  be  had.  It  is  true 
the  appellant  alleges  in  his  conaplaint  that  good  materials 
and  suitable  for  repairing  the  road  can  be  had  outside  of 
the  inclosure.  But  he  is  not  to  be  the  judge  of  what  is 
suitable.  That  is  for  the  supervisor,  and  for  him  alone.  It 
does  not  appear  from  the  allegations  in  the  complaint  that 
the  respondent  in  the  exercise  of  his  official  duties  was 
doing  any  act  to  oppress  or  wantonly  annoy 'the  appellant 
by  entering  his  inclosure  and  taking  away  materials  to  re- 
pair the  public  road,  and  where  that  is  the  case  the  court 
ought  not  to  interfere  and  restrain  him  from  discharging 
those  duties  which  the  law  has  imposed  upon  him. 

Section  29,  chapter  50,  of  miscellaneous  laws,  provides, 
that  "if  any  person  shall  feel  aggrieved  by  the  act  of  any 
supervisor  cutting  or  canjing  away  timber  or  stone  as  afore- 
said, he  may  make  complaint  thereof  in  writing,  to  the 
county  court,  at  any  regular  meeting  within  six  months 
after  the  cause  of  such  complaint  shall  exist,  and  such  court 
shall  proceed  to  assess  and  determine  the  damages,  if  any,^ 
sustained  by  the  complainant,  and  cause  the  same  to  be  paid 
10 
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Out  of  the  county  treasury.  The  appellant  contends  that 
this  section  of  the  road  law  is  unconstitntional  and  void, 
because  it  provides  for  the  assessmeht  of  damages  without 
a  trial  by  jury,  and  to  sustain  this  view,  we  are  referred  to 
article  1,  section  17,  of  the  constitution,  which  declares  that 
**in  all  civil  cases  the  right  of  trial  by  jury  shall  remain  in- 
violate." 

This  constitutional  provision  does  not  apply  to  cases  of 
taking  private  property  for  public  use,  but  to  actions  in 
courts  of  justice.  It  was  intended  as  a  safeguard  in  the 
trial  of  those  cases  for  which  it  is  stipulated  that  the  courts 
shall  remain  open,  and  wherein  the  parties  to  the  suit  shall 
have  a  trial  by  due  course  of  law.  In  2  Dillon  on  Mun. 
Corp.  (sec.  483),  the  law  on  this  subject  is  thus  stated 
by  the  distinguished  author:  "The  determination  of 
the  question,  '  What  is  the  value  of  property  taken,  or  what 
is  the  amount  of  damages  sustained  by  the  taking?'  is  un- 
deniably judicial  in  its  nature  and  peculiarly  adapted  for 
decision  of  a  jury  under  the  direction  of  the  court.  Yet  it 
has  been  held  that  the  ordinary  provision  as  to  the  right  of 
trial  by  jury,  in  civil  cases,  has  no  relation  to  original 
assessments  in  such  cases,  and  that  in  the  absence  of  special 
provision  in  the  organic  law,  giving  the  right  to  have  a  jury 
assess  the  damages,  it  is  competent  for  the  legislature  to 
provide  for  assessments  by  any  other  just  mode,  and  to 
conclude  the  owner,  as  to  the  amount,  without  giving  him 
the  right  to  be  heard  before  a  jury."  The  authorities  re- 
ferred to  by  Judge  Dillon,  in  support  of  his  position,  show 
that  this  question  has  been  long  since  settled  beyond  any  j 

doubt  or  controversy.  {Livingston  v.  Mayer,  8  Wend.  85; 
Beelcman  v.  RaUroaxi,  etc.,  3  Paige,  75;  Railroad  Co.  v.  Heathy 
9  Ind.  558;  Heynemon  v.  Rlake,  19  Cal.  519;  Brazos  R.  R. 
Co.  V.  Ferris,  26  Tex.  588.) 

If  the  appellant  felt  aggrieved  by  the  acts  of  the  super- 
visor, he  should  have  applied  to  the  county  court,  composed 
of  the  county  judge  and  the  county  commissioners,  while 
transacting  the  county  business.  That  is  the  only  tribunal 
which  has  authority  to  assess  and  determine  the  damages  to 
which  he  was  entitled  for  the  acts  of  the  respondent. 

The  decree  of  the  court  below  is  affirmed. 
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SARAH  BIGLOW  et  al„  Appellants,  v,  J.  E.  LEABO 
AND  CHARLOTTE  LEABO,  Respondents. 

Undue  iNFLrsNCE  must  be  Clearly  Showk  to  Set  Convetance  Aside. 
— In  order  to  warrant  a  coart  of  equity  in  setting  aside  a  deed  alleged  to 
have  been  executed  under  undue  influence,  exercised  by  the  grantee  over 
the  grantor,  the  evidence  must  clearly  establish  that  such  influence  was 
exerted,  and  that  the  deed  was  executed  by  reason  of  such  influence,  and 
would  not  have  been  executed  had  not  the  influence  been  exerted,  and 
that  the  deed  was  not  the  free  act  of  the  grantor. 

Appeal  from  Yambill  County. 

TLis  is  a  suit  by  the  appellants  to  set  aside  a  conveyance 
executed  by  one  John  Q.  Parrish,  on  March  14, 1876,  to  the 
respondents.  The  complaint,  in  substance,  alleges  ''that 
John  G.  Parrish  died  in  Yamhill  county,  state  of  Oregon, 
on  the  tenth  day  of  November,  a.  d.  1876,  and  left  surviv- 
ing him,  as  heirs  at  law,  the  above-named  appellants — Sarah 
Biglow,  Margrette  E.  Chrismaii,  Wm.  H.  Parrish,  and  Ella 
Wisecarver;  that  on  the  fourteenth  day  of  March,  1876,  and 
long  prior  thereto,  the  said  John  G.  Parrish  was  the  owner 
of  a  certain  tract  of  land  containing  one  hundred  and  sixty- 
nine  and  twenty-five  hundredths  acres,  situated  in  Yamhill 
county,  state  of  Oregon;  that  he  was,  on  the  fourteenth 
day  of  March,  1876,  and  long  prior  thereto,  old  and  infirm, 
and  wholly  incapacitated  from  attending  to  any  business, 
by  reason  of  his  being  of  weak  mind;  that  the  defendants 
on  said  day,  fraudulently  taking  advantage  of  his  inability 
and  imbecility  of  mind,  did  overpersuade  him  to  make, 
sign,  and  deliver  to  them  the  deed  to  said  land,  without 
any  consideration  therefor,  and  in  fraud  of  the  rights  of 
plain tifEs,  who  are  children  of  the  deceased  John  G.  Par- 
rish." 

The  respondents  deny  the  allegations  of  incompetency  in 
Parrish,  and  of  undue  influence.  For  a  separate  defense, 
they  allege,  in  substance,  that  on  the  twenty-sixth  day  of 
January,  1876,  Parrish  came  to  reside  with  the  respondents, 
and  to  make  his  home  with  them,  and  continued  to  so  re- 
side with  them  till  the  date  of  the  execution  of  said  deed 
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by  him,  and  thereafter  until  Lis  death;  that  during  this 
time  he  was  old  and  infirm  in  health,  and  not  able  to  take 
care  of  himself,  or  do  any  work,  and  that  they,  at  his  re- 
quest, boarded  him  and  furnished  him  a  home,  and  took 
care  of  him,  and  paid  out  for  him  money  for  medicines  and 
medical  treatment  and  necessaries  of  life;  that  on  the  said 
fourteenth  day  of  March,  1876,  Parrish  and  the  respondents 
entered  into  a  contract  whereby  they  agreed  to  keep,  board, 
lodge,  maintain,  and  care  for  Parrish  the  remainder  of  his 
life;  and  Parrish  agreed,  in  consideration  of  said  board, 
lodging,  etc.,  to  convey  to  the  respondents  the  land  de- 
scribed in  the  complaint,  and  they  were  to  execute  to  Par- 
rish a  life  lease  upon  said  land  for  the  purpose  of  further 
securing  to  him  the  performance  of  said  agreement  and  the 
conditions  of  the  deed,  and  that  said  deed  was  executed 
and  delivered  in  pursuance  of  said  agreement,  and  that  the 
agreement  was  fully  complied  with  on  their  part;  that  since 
the  execution  of  the  deed  they  have  made  valuable  and  per- 
manent improvements  on  said  land  to  the  value  of  eight 
hundred  dollars,  and  that  the  appellant,  "Wm.  Parrish,  son 
of  said  John  G.,  abused  and  ill-treated  his  father,  said  John 
Q.  Parrish,  and  that  by  reason  thereof  he  was  compelled  to 
leave  his  house  and  go  and  reside  with  the  respondents. 

Upon  the  testimony  taken  in  the  suit,  the  court  below 
dismissed  the  complaint  at  the  appellants'  costs. 

Bradshaw  &  Moreland  and  Bonham  &  Ramsey^  for  appel- 
lants: 

Where  imbecility  of  mind  and  inadequacy  of  considera- 
tion coexist,  courts  of  equity  presume  that  the  transaction 
was  fraudulent  without  other  proof.  (Willard's  Eq.  Jur. 
203-4;  4  Or.  291.)  The  defendants,  having  induced  J.  G. 
Parrish  to  leave  his  home  and  put  himself  under  their 
care  and  ''protection,"  he  being  infirm  in  mind  and  un- 
able to  take  care  of  himself,  became  his  quasi  guardians, 
and  courts  of  equity  will  presume  that  the  deed  made 
during  the  existence  of  this  confidential  relation  was  ob- 
tained by  fraud  and  undue  influence,  and  annul  it.  (Big- 
elow  on  Fraud,  281,  285;   Kerr  on  Fraud,  182;  Cadivaldei- 
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V.  West,  48  Mo.  483;  Whdan  v.  Whelan,  3  Cow.  587;  21  Md. 
338;  6  N.  T.  568;  1  Barbour,  408;  31  Id.  9;  Gihnore  v.  Biirch, 
7  Or.  374;  Greenwood  v,  Cline,  7  Or.  17;  Huguenin  v.  Base- 
ley,  2  L.  0.  in  E.,  part  2,  1184,  1185,  1206,  and  notes.) 

H.  dt  A.  M,  Hurley  and  McCain  &  Fenton,  for  the  respond- 
ents: 

Mere  weakness  of  mind,  if  the  man  be  legally  compos 
mentisy  is  no  defense  to  an  action  founded  on  the  con- 
tract, or  other  acts  of  such  party.  (Willard's  Eq.  201;  25 
N.  T.  70,  71;  8  Id.  .353;  68  Id.  148;  Dean's  Med.  Juris. 
556;  3  Leading  Cases  in  Equity,  136;  16  Am.  Dec.  473, 
651,  652;  4  Id.  336.)  Weak  minds  differ  from  strong  ones 
only  in  the  extent  and  power  of  their  faculties;  but  unless 
they  betray  a  total  loss  of  understanding,  or  idiocy  or  delu- 
sion, they  can  not  properly  be  considered  unsound.  (Wil- 
lard's Eq.  201;  25N.  T.  68.) 

A  deed,  will,  or  other  instrument,  will  not  be  set  aside 
on  the  ground  of  imbecility,  if  the  party  knew  perfectly  well 
what  he  was  doing.  (Dean's  Med.  Juris.  564;  3  Leading 
Cases  in  Equity,  112.)  To  establish  undue  influence  it 
must  appear  that  the  opportunity  or  influence  was  such  as 
to  deprive  the  testator  or  grantor  of  the  free  exercise  of  his 
will,  and  that  it  was  exerted.  (34  N.  S.  155;  68  Id.  152; 
66  Id.  145;  70  Id.  394.)  Evidence  of  non-professional  wit- 
nesses must  be  based  upon  acts  and  declarations.  (34 
N.  T.  194;  Civ.  Code,  250,  sec.  696.)  There  must  have 
been  undue  influence,  and  there  must  be  evidence  that  it 
was  exerted.     (77  111.  397;  68  N.  T.  148;  76  Pa.  St.  106.) 

The  rule  of  evidence  is  different  where  a  fiduciary  relation 
exists,  fn  such  case — perhaps  where  consideration  is  in- 
adequate and  parties  are  greatly  unequal  in  mind  by  reason 
of  old  age  or  other  circumstances — the  law  might  presume 
undue  influence  or  incapacity,  and  the  onusprobandi  might 
be  on  the  beneficiary  to  show  the  want  of  undue  influence. 
Where,  however,  the  fiduciary  relation  does  not  exist,  and 
where  the  consideration  is  adequate  and  the  parties  compe- 
tent to  contract,  the  burden  of  proof  is  on  the  contestants, 
and  the  undue  influence  must  clearly  appear.     (2  Selden, 
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268;  66  Pa.  St.  292;  2  Johns.  Ch.  22;  1  Bedfield,  535,  sec. 
38,  n.  22,  34;  1  Story's  Eq.  sec.  238.) 

By  tbe  Court,  Boise,  J. : 

This  being  a  proceeding  seeking  to  set  aside  a  deed,  al- 
leging as  a  reason  that  the  ^antor  (who  was  the  father  of 
the  plaintiffs)  was,  at  the  time  he  execated  the  deed,  old  aq4 
of  weak  mind,  and  that  he  was  overpersaaded  and  made 
the  deed  under  undue  influence  exerted  over  him  by  the  de- 
fendants, it  will  be  necessary,  in  order  to  arrive  at  a  just 
understanding  of  the  merits  of  the  transaction,  to  look  into 
the  history  of  the  case.  It  appears  from  the  testimony,  that 
J.  G.  Parrish,  deceased,  the  grantor  in  this  deed,  some  four- 
teen years  before  the  execution  of  the  deed,  had  some  diffi- 
culty with  his  wife,  with  whom  he  had  lived  many  years, 
and  who  is  the  mother  of  the  appellants,  and  was  divorced 
from  her;  that  some  time  after  the  divorce,  he  went  to  live 
with  his  son,  W.  H.  Parrish,  with  whom  his  divorced  wife  was 
living;  that  he  gave  to  his  son  William,  a  farm,  and  agreed 
to  reside  with  him  as  long  as  he  lived.  He  became  dis- 
satisfied with  the  treatment  he  received  with  his  son  and 
divorced  wife,  and  sought  to  find  some  one  to  go  on  the 
farm  now  in  controversy,  in  order  that  he  might  make  a 
home  there.  After  trying  several  persons,  he  got  the  re- 
pendents  to  go  on  the  farm,  and  he  soon  went  there.  This 
was  in  January,  1874.  He  lived  with  them  until  he  died, 
on  November  10, 1876.  This  deed  was  executed  March  14, 
1876.  It  is  claimed  by  the  respondents  that  before  they 
went  on  this  farm,  J.  G.  Parrish,  the  grantor,  agreed  to  give 
them  the  farm  for  taking  care  of  him  during  life,  and  that  this 
deed  was  executed  in  fulfillment  of  this  agreement.  The 
proposition  is  disputed  by  the  appellants,  and  there  is  some 
conflict  of  testimony  on  this  subject.  The  question  as  to 
the  time  when  the  contract  to  make  the  deed  was  concluded, 
is  left  in  some  doubt;  but  this  issue  is  not  very  material  in 
the  case,  and  can  have  no  other  significance  in  enabling  us 
to  come  to  a  correct  conclusion  on  the  merits  of  this  con- 
troversy than  this :  If  it  was  fully  established  that  the  bar- 
gain was  fully  entered  into  in  1874,  it  would  appear  that  the 
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grantor  had  long  contemplated  making  the  deed,  and  that 
the  act  was  more  fully  considered  than  if  entered  into  at  the 
time  when  the  deed  was  executed. 

In  order  to  set  this  deed  aside  for  undue  influence,  it 
mast  be  shown  by  the  appellants  that  the  grantor's  mind  was 
weak,  and  that  undue  influence  was  exerted  over  him,  and 
that  it  was  the  undue  influence  which  caused  him  to  execute 
the  deed,  so  that  it  was  not  his  free  act.  (68  N.  Y.  US;  76 
Pa.  St.  106;  77  111.  397.)  It  appears  in  this  case  that  there 
was  a  sufficient  inducement  for  making  the  deed  resulting 
from  the  desire  of  the  grantor  to  remove  himself  from  a 
home  which  had  become  disagreeable  to  him.  This  was  a 
valuable  consideration,  and  the  evidence  clearly  establishes 
the  fact  that  he  did  desire  to  remove  from  the  house  of  his 
SOD.  The  evidence  as  to  the  state  of  his  mind  at  the  time 
be  executed  the  deed  is  conflicting.  The  weight  of  the  tes- 
timony is  in  favor  of  the  proposition  that  he  was  capable  of 
fully  understanding  the  transaction,  and  the  effect  of  the 
deed  and  of  the  life  lease  which  he  took  to  secure  his  main- 
tenance. Mr.  Corey,  the  magistrate  who  drew  the  deed 
and  life  lease,  is  probably  the  most  intelligent  witness  to 
that  transaction,  and  had  the  best  opportunity  to  observe 
his  capacity.  He  testifies  that  the  grantor  was  competent. 
We  think  the  weight  of  the  testimony  is  in  favor  of  the 
proposition  that  he  was  competent,  and  that  he  executed 
the  deed  of  his  own  free  will. 

Many  witnesses  testify  to  the  declarations  of  the  grantor, 
to  the  effect  that  he  was  dissatisfied  with  his  treatment  at 
his  son's  house,  and  that  he  was  satisfied  with  the  treatment 
at  Leabo's.  The  number  of  witnesses  who  testify  to  the 
fact  that  he  was  competent  to  contract  at  the  time  he  made 
the  deed  is  much  greater  than  those  who  express  a  contrary 
opinion,  and  they  are  equally  as  intelligible  and  creditable. 
The  evidence  all  taken  together  does  not  establish  the 
proposition  that  the  deed  was  executed  either  without  con- 
sideration or  under  undue  influence. 

The  decree  of  the  circuitcourt  will  be  affirmed  with  costs. 
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%  J5J         MART  E.  BARRETT,  Appellant,  v.  XARIFA  J.  FAII/- 
*3*  ^«  ING,  Respondent. 

41  ^  ^^  Adjudicata. — The  judgment  of  a  court  of  competent  jurisdiction  is  not 

■^s^Tjl  only  conclusive  on  all  questions  actually  and  formally  litigated,  but  as  to 

44   314|  all  questions  within  the  issue^  whether  formally  litigated  or  not. 

"8   ^2l  Idem— Papol  Evidknce  not  Admissible  to  Show  that   Question  was 

*  Withdrawn. — In  a  suit  or  proceeding  to  recover  property  or  its  value 

when  the  plea  of  a  former  adjudication  is  interposed  by  the  defendant, 

the  plaintiff  will  not  be  permitted  to  offer  parol  evidence  to  show  that  an 

issue  made  by  the  pleadings  in  the  former  suit  was  withdrawn  from  the 

consideration  of  a  referee  before  whom  it  was  tried. 

Appeal  from  Multnomah  County.    The  facts  are  stated 
in  the  opinion. 

0.  P.  Mason  and  W.  Scott  -Bec5c,  for  appellant. 
Wm.  Strong  &  Sons,  for  respondent. 

By  the  Court,  Kellt,  C.  J. : 

On  the  eighteenth  day  of  February,  1871,  Mary  E.  Barrett, 
the  above-named  appellant,  recovered  a  judgment  against 
Charles  Barrett  in  the  circuit  court  of  the  state,  for  the 
county  of  Multnomah,  in  the  sum  of  five  thousand  nine 
hundred  and  twenty-one  dollars  and  thirty- two  cents  and 
forty-six  dollars  and  thirty  cents  costs.  The  foundation  of 
the  action  was  a  decree  for  alimony  in  a  divorce  case  prose- 
cuted in  the  state  of  California  wherein  the  said  Mary  E. 
obtained  a  divorce  from  the  said  Charles  Barrett. 

On  the  first  of  November,  1873,  Charles  Barrett  died, 
leaving  the  judgment  entirely  unsatisfied,  but  at  the  time  of 
his  death  there  was  pending  against  him  and  Xarifa  J.  Fail- 
ing, then  Barrett,  a  suit  in  equity  to  set  aside  as  fraudulent 
a  certain  conveyance  of  real  property  and  a  sale  of  personal 
property — the  same  that  is  in  question  in  this  proceeding. 
The  result  of  that  suit  was  the  securing  of  a  payment  on  the 
judgment  of  three  thousand  and  sixty-four  dollars  and  forty- 
seven  cents  on  the  first  day  of  May,  1876.  On  the  tenth  of 
August,  1878,  the  appellant  obtained  leave  to  issue  an  exe- 
cution on  the  judgment  for  seven  thousand  three  hundred 
and  thirty-five  dollars  and  sixty-seven  cents,  that  being  the 
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amouDt  then  dae.  Execution  was  issued  on  the  judgment 
against  Charles  Barrett,  who  was  then  dead;  upon  which  a 
garnishee  process  was  served  on  X.  J.  Failing,  the  respond- 
ent, on  the  thirteenth  of  August,  1878,  in  accordance  with 
the  provisions  of  sections  308  and  309  of  the  civil  code. 
Written  allegations  and  interrogatories  were  filed  by  the 
plaintiff,  which  the  garnishee  was  required  to  answer  by  an 
order  of  the  judge  of  the  circuit  court.  Among  these  alle- 
gations, the  principal  one  charged  that  on  or  about  the 

day  of  November,  1870,  the  said  Charles  Barrett,  with  the 
intent  to  delay,  cheat,  and  defraud  his  creditors,  particu- 
larly the  plaintiff,  and  to  prevent  her  from  collecting  her 
said  judgment,  transferred  and  delivered  to  the  said  Xarifa 
J.  Failing,  at  the  city  of  Portland,  all  his  property,  to  wit, 
the  said  goods  and  chattels,  fixtures,  etc.,  known  as  the 
Barrett  bookstore,  worth  fifteen  thousand  dollars,  and  that 
she  received  the  possession  thereof  with  full  knowledge  of 
all  the  facts  herein  stated. 

On  the  fifth  day  of  December,  1878,  the  garnishee,  X.  J. 
Failing,  filed  her  answer  denying  all  the  allegations  of  fraud, 
and  averring  that  the  property  so  received  by  her  from 
Charles  Barrett  was  of  no  greater  value  than  three  thousand 
dollars,  and  that  she  received  and  paid  for  the  same  in  good 
faith.  She  then,  for  a  further  answer,  alleged  that  on  the 
second  day  of  June,  1871,  the  said  plaintiff  commenced  a 
suit  in  the  circuit  court  for  Multnomah  county  against  the 
said  Charles  Barrett  and  this  garnishee,  in  which  suit  the 
plaintiff  sought  to  set  aside  the  same  sale  and  transfer  of 
personal  property  which  is  set  forth  in  the  plaintiff's  allega- 
tions in  these  proceedings;  that  she  asked  in  substance  and 
effect  that  the  sale  and  transfer  of  the  personal  property 
known  as  the  Barrett  bookstore,  etc.,  from  the  said  Charles 
Barrett  to  this  garnishee,  on  the  fourteenth  day  of  Septem- 
ber, 1870  (described  herein  as  of  about  the  day  of 

November,  1870),  might  be  declared  fraudulent  and  void 
as  against  her,  and  that  the  garnishee  be  decreed  to  account 
for  all  the  said  property;  that  she,  the  said  garnishee,  an- 
swered the  said  complaint,  and  it  was  made  one  of  the  issues 
in  the  said  suit  in  equity,  whether  or  not  the  said  transfer 
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of  personal  property  to  this  garnishee  was  fraudulent  and 
void,  and  whether  or  not  the  said  plaintiff  was  entitled  to 
have  the  said  property  or  its  proceeds  applied  to  the  pay- 
ment of  the  said  judgment  against  Charles  Barrett. 

The  garnishee  then  alleges  that  the  said  suit  was  referred 
by  the  circuit  court  to  E.  C.  Bronaugh,  who  was  appointed 
a  referee  to  take  testimony;  that  the  referee  took  the  testi- 
mony upon  all  the  issues  in  said  suit  in  relation  to  the 
sale  and  transfer  of  the  said  Barrett  bookstore,  and  on  the 
twenty-second  of  September,  1873,  made  his  report  thereon 
to  the  effect  that  the  sale  and  delivery  of  the  said  personal 
property  to  this  garnishee,  on  the  fourteenth  of  September, 
1870,  was  not  fraudulent  and  void,  and  that  this  report,  so 
far  as  it  relates  to  the  personal  property,  was  not  excepted 
to,  and  on  the  eighth  day  of  June,  1874,  the  said  circuit 
court  adjudged  and  decreed  that  the  findings  of  said  referee, 
in  reference  to  the  said  personal  property,  should  in  all 
things  be  confirmed. 

The  plaintiff  (appellant),  on  December  17,  1878,  filed  a 
reply,  and  on  January  25,  1879,  an  amended  reply,  in 
which,  among  other  things,  she  makes  a  denial  substan- 
tially as  follows:  *'And  in  reply  to  the  further  and  separate 
answer  of  the  said  Xarifa  J.  Failing,  to  wit,  the  allegations 
of  a  former  adjudication  of  the  subject-matter  of  this  pro- 
ceeding, this  plaintiff  alleges  that  it  is  not  true  that  the 
subject-matter  of  this  proceeding  was,  in  the  suit  com- 
menced on  the  second  day  of  June,  1871,  or  at  any  other 
time,  adjudicated  in  any  manner,  and  that  there  was  not,  at 
any  time  during  the  pendency  of  said  suit,  any  evidence 
offered  or  taken  by  said  referee,  oj  introduced  by  either 
party  to  said  suit,  of  the  subject-matter  in  this  proceeding, 
to  wit,  the  said  bookstore;  denies  that  any  evidence  was 
introduced  before  of  received  by  said  referee,  at  any  time, 
relating  to  the  transfer,  sale,  or  delivery  of  the  subject- 
matter  of  this  proceeding,  to  wit,  the  bookstore  in  contro- 
versy, or  the  rights  of  the  garnishee;  denies  that  the  referee 
passed  on  the  same,  and  alleges  that,  long  before  the  find- 
ing of  said  referee  therein,  and  before  any  trial  thereof,  this 
plaintiff,  by  her  attorney,  expressly  and  without  objection 
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from  either  of  the  defendants  therein,  and  with  the  consent 
of  said  Xarifa  J.  Failing  and  her  attorney,  abandoned  and 
withdrew  from  said  suit  all  claim  to  personal  property, 
which  is  the  subject-matter  of  .these  proceedings,  and  no 
objection  was  made  to  the  withdrawal  by  said  Xarifa  J. 
Failing  (the  garnishee  herein)  or  her  attorneys;  denies  that 
the  referee  passed  upon  or  found  any  fact  or  law  upon  the 
matter  herein  sought  to  be  litigated  in  said  suit,  or  in  any 
suit;  denies  that  on  the  twenty-second  of  September,  1873, 
or  at  any  time,  the  said  referee  made  or  filed  any  finding  of 
fact  or  conclusion  of  law  to  the  effect  that  said  sale  of  per- 
sonal property  was  not  fraudulent  and  void;  and  denies 
that  the  circuit  court  at  any  time  rendered  any  decree  that 
the  finding  of  the  referee  in  reference  to  the  personal  prop- 
erty described  herein  should  be  or  was  confirmed,  ad- 
judged, or  passed  upon." 

There  are  other  defenses  interposed  by  the  garnishee, 
bat  it  is  unnecessary  to  present  or  consider  them,  as  the 
view  we  take  of  the  defense  of  a  former  adjudication  dis- 
poses of  this  proceeding. 

Upon  filing  the  reply,  the  respondent,  by  her  counsel, 
moved  the  court  for  judgment  and  decree  upon  the  plead- 
ings, and  that  the  proceedings  against  the  garnishee  be  dis- 
missed; which  motion  was  sustained  by  the  court,  and  a 
decree  entered  accordingly. 

From  the  answer  filed  in  this  case,  it  appears  that  on  the 
fourteenth  day  of  September,  1870,  a  suit  in  equity  was 
commenced  by  the  appellant,  Mary  E.  Barrett,  against 
Charles  Barrett,  and  Xarifa  J.  Failing,  the  respondent 
herein,  to  set  aside  the  sale  of  certain  property,  including 
the  Barrett  bookstore,  made  by  Charles  Barrett  to  the  re- 
spondent, because  the  same  was  made  to  defraud  the  cred- 
itors of  said  Charles  Barrett.  An  answer  was  made  in  that 
suit  by  the  respondent,  denying  the  fraudulent  sale.  It  is 
not  denied  by  the  appellant  that  the  suit  was  concerning  the 
subject-matter  of  this  proceeding.  Nor  is  it  denied  that 
the  issue  presented  by  the  pleadings  in  that  case  was  the 
same  in  regard  to  the  Barrett  bookstore  as  that  now  pre- 
sented for  consideration  in  this  proceeding.     The  appel- 
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luDt,  in  ber  reply,  alleges  that  so  far  as  the  Barrett  book- 
store was  concerned,  the  same  was  expressly  withdrawn  by 
her  attorney  from  the  consideration  of  the  referee  appointed 
in  the  suit  in  equity;  that  no  evidence  was  offered  or  re- 
ceived before  the  said  referee  in  regard  to  this  issue  made 
by  the  pleadings  in  that  suit;  that  it  was  withdrawn  from 
the  consideration  of  the  referee  without  objection  from 
either  of  the  defendants,  and  with  the  consent  of  the  said 
Xarifa  J.  Failing,  and  that  her  attorney  in  that  suit  aban- 
doned and  withdrew  from  the  said  suit  all  claim  to  the  per- 
sonal property  which  is  the  subject-matter  of  this  proceed- 
ing; that  there  was  no  finding  by  the  referee  or  decree  made 
by  the  court  in  regard  to  the  matter  now  in  controversy  in 
this  proceeding. 

These  matters  set  forth  in  the  reply  can  not  be  considered 
as  any  defense  to  the  allegation  of  a  former  adjudication  set 
up  in  the  answer,  because  it  does  not  appear  that  the  with- 
drawal of  the  litigation  concerning  the  bookstore  from  the 
consideration  of  the  referee  was  entered  upon  the  record, 
or  made  a  matter  of  record  in  the  suit  in  equity.  It  is  well 
settled  that  parol  evidence  can  not  be  admitted  to  show  that 
any  issue  presented  by  the  pleadings  in  a  former  action  or 
suit  was  withdrawn  from  the  consideration  of  the  court. 
The  rule  is  that  the  judgment  <5f  a  court  of  competent 
jurisdiction  is  not  only  conclusive  on  all  questions  not  ac- 
tually and  formally  litigated,  but  as  to  all  questions  within 
the  issue,  whether  formally  litigated  or  not.  {Bdlinger  v. 
Croigne,  31  Barb.  537.) 

In  the  case  of  Davis  v.  Talcott  (12  N.  T.  184),  where  the 
defendant,  in  his  answer,  alleged  that  the  matter  in  con- 
troversy had  been  adjudicated  in  a  former  action^  and  the 
plaintiff  replied,  alleging  **that  on  the  trial  of  the  former 
action,  the  defendant  therein  withdrew  from  the  considera- 
tion of  the  referee  before  whom  it  was  tried,  the  matters 
alleged  in  the  complaint  in  the  second  suit,  and  that  the 
same  did  not  pass  into  or  form  any  part  of  the  judgment 
rendered  in  that  action,"  it  was  held  by  the  court  of  ap- 
peals that  the  plaintiff  could  not  be  permitted  to  prove 
that  on  the  trial  of  the  former  suit,  before  the  referee,  no 
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evidence  was  offered  or  introduced,  on  the  part  of  the  de- 
fendant in  that  action,  to  prove  or  establish  the  claim  for 
damages  set  up  by  way  of  recoupment  in  the  answer  therein, 
but  that,  on  the  contrary,  the  defendant  in  thatr  suit,  on  the 
trial  thereof,  expressly  withdrew  from  the  consideration  of 
the  referee  the  whole  and  every  part  of  such  claim.  Gar- 
diner, C.  J.,  delivering  the  opinion  of  the  court,  said: 
"The  learned  judge  who  trie^  this  cause  erred  in  de- 
termining that  the  judgment  in  the  first  suit  between  these 
parties  was  not  a  bar  to  the  present  action,  and  in  permitting 
the  legal  effect  of  the  record  to  be  explained  or  qualified  by 
parol  evidence  of  what  then  occurred  before  the  referee." 

In  the  case  of  Underwood  v.  French  (6  Or,  66),  where  the 
plaintiff  sought  to  recover  damages  for  the  breach  of  a  con- 
tract, and  the  plea  of  a  former  adjudication  was  interposed 
by  the  defendant,  it  was  held  by  this  court  that  where  it  ap- 
peared, from  an  inspection  of  the  record  in  the  former  ac- 
tion, that  the  same  cause  of  action  was  presented  in  the 
former  suit,  and  an  issue  joined  thereon,  the  whole  must  be 
considered  as  res  adjudicata,  and  that  parol  evidence  would 
not  be  permitted  to  show  that  an  issue  joined  by  the  plead- 
ings was  not  tried  by  the  evidence.  This  rule  is  applicable 
to  suits  in  equity,  as  well  as  to  actions  at  law.  (1  Johns. 
Cas.  492.) 

According  to  the  law,  as  declared  in  these  cases,  if  this 
proceeding  were  now  before  the  circuit  court  for  trial  upon 
the  issues  presented  in  the  pleadings,  the  appellant  would 
not  be  permitted  to  offer  any  evidence  outside  of  the  record 
itself  to  prove  the  allegations  in  her  reply  as  to  the  with- 
drawal of  the  matters  now  in  litigation  from  the  consid- 
eration of  the  referee,  and  necessarily  the  matters  herein 
sought  to  be  litigated  would  have  to  be  considered  as  res 
adjudicata. 

Under  the  views  herein  taken,  it  becomes  unnecessary  to 
consider  the  other  assignments  of  error.  The  decree  of  the 
court  below  is  affirmed. 
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8  iwl  Two  Conveyances  Executed  at  the  Same  Time  between  the  same  par- 
'  ties,  and  relating  to  the  same  subject-matter,  should  be  construed  to- 
gether as  forming  parts  of  a  single  conveyance. 
•  Assignment  for  the  Benefit  of  Creditors — Burden  of  Proof. — A 
creditor  may  make  an  assignment  of  his  property  in  trust  with  a  provi- 
sion that  it  be  converted  into  money,  and  the  proceeds  thereof  distrib- 
uted equally  among  his  creditors,  excepting  such  aa  may  be  secured  by 
mortgage,  and  when  such  assignment  is  attached  for  fraud  and  illegality 
by  a  creditor,  the  onu8  is  upon  him  to  establish  the  fraud  and  illegality 
by  proof,  and  in  order  to  defeat  it  on  that  ground,  it  must  be  shown  that 
the  assignor  and  assignee  both  participated  in  the  fraud. 

Appeal  from  Clackamas  Gountj. 

One  Thomas  Bobertson,  liaviug  a  mortgage  upon  certain 
real  property,  brought  a  suit  of  foreclosure  against  D.  W. 
Williams,  the  mortgagor.  Subsequent  to  the  Bobertson 
mortgage  and  on  June  13,  1877,  Williams,  the  mortgagor, 
had,  so  it  was  claimed,  conveyed  the  mortgaged  property 
to  one  C.  W.  Prindle,  in  trust  for  the  benefit  of  his  cred- 
itors. After  the  so-called  trust  conveyance  to  Prindle,  and  on 
November  10, 1877,  one  Kruse  and  one  Moore  obtained  judg- 
ments against  Williams  and  one  Wittenberg.  These  judg- 
ments were  rendered  upon  promissory  notes  executed  by 
Williams  and  Wittenberg  long  prior  to  the  conveyance  to 
Prindle.  In  the  Bobertson  foreclosure  suit,  Prindle,  Kruse, 
and  Moore  were  made  parties  defendant  with  Williams. 
The  property  was  sold  upon  Bobertson's  foreclosure,  and 
Bobertson's  mortgage  paid.  There  then  remained  a  sur- 
plus amounting  to  two  thousand  and  seven  hundred  dollars. 
This  suit  relates  to  the  distribution  of  this  surplus.  Prin- 
dle claimed  under  his  alleged  trust  deed,  while  Kruse  and 
Moore  claimed  a  prior  lien  by  virtue  of  their  judgments  of 
November  10,  1877. 

The  facts  relatiug  to  the  trust  to  Prindle  are  as  follows: 
Williams  executed  a  conveyance  to  the  premises  in  question 
on  the  thirteenth  of  June,  1877,  to  Prindle  in  the  usual 
form,  and  reciting  that  it  was  in  consideration  of  one  dollar, 
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''and  other  valuable  consideration."  This  instrument  was 
sealed,  witnessed,  and  Acknowledged  in  due  form.  On  the 
same  day  Williams  executed  another  instrument  without 
seal  or  acknowledgment,  which  purported  to  convey  the 
same  premises  to  Prindle  in  trust  for  the  payment  of  Wil- 
liams' debts,  giving  preference  to  unsecured  creditors. 

It  was  claimed  in  behalf  of  Prindle  that  these  two  instru- 
ments were  in  effect  one,  and  that  they  convey  the  premises 
to  Prindle  in  trust  for  the  creditors.  It  was  claimed  in  be- 
half of  Kruse  and  Moore,  that  the  two  instruments  should 
not  be  construed  together;  that  the  deed  was  without  con- 
sideration and  is  void  as  to  creditors;  that  the  instrument 
declaring  the  trust  was  a  mere  assignment  in  writing,  and 
being  without  seal  or  acknowledgment,  was  inoperative; 
that  at  the  time  of  making  the  conveyance  Williams  and 
Wittenberg  were  insolvent,  and  Prindle  knew  it,  and  that 
the  conveyance  was  made  to  defraud  Kruse  and  Moore. 
Williams  bad  other  property  at  the  time  of  the  conveyance. 

The  court  ordered  the  surplus  distributed  as  provided  in 
the  trust  instrument,  except  that  Kruse  and  Moore,  who 
were  not  named  in  the  list  of  creditors  annexed  thereto, 
should  take  pro  rata  with  the  other  creditors.  From  this 
decree  Kruse  and  Moore  appealed. 

F.  0.  McCown  and  Richard  Williams^  for  appellants : 

The  deed  from  Williams  and  wife  to  Prindle  did  not 
create  a  trust  against  parties  without  notice.  (Misc.  Laws, 
sec.  771,  264;  Hill  on  Trustees,  57,  112,  114,  117.)  Kruse 
never  had  any  notice  of  the  paper  in  pleadings  marked 
Exhibit  "A,"  until  it  was  filed,  and  if  it  is  held  to  come 
within  the  statute  of  frauds,  it  certainly  could  not  affect 
Kruse  without  notice.  There  is  not  a  single  word  in  the 
deed  to  indicate  in  the  remotest  xlegree  that  Prindle  was 
charged  with  a  trust  as  to  the  land. 

When  a  deed  purports  to  be  an  absolute  conveyance  in 
terms,  ''  but  is  made,  or  is  intended  to  be  made,  defeasible 
by  force  of  a  deed  of  defeasance  or  other  instrument  for 
that  purpose,  the  original  conveyance  shall  not  be  thereby 
defeated  or  affected  as  against  any  person  other  than  the 
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maker  of  the  defeasance,  or  bis  heirs  or  devisees  or  persons 
having  actual  notice  thereof,  unless  the  instrument  of  de- 
feasance shall  have  been  recorded/'  (Misc.  Laws,  sec.  28, 
519;  3  Wend.  208;  12  Mass.  456;  38  Maine,  447.)  Asa 
matter  of  law  the  deed  of  defeasance  should  have  been  exe- 
cuted with  the  same  formality  as  the  original  deed.  (13 
Mass.  543;  22  Pick.  526;  7  Watts,  Penn.  261;  8  Maine,  43, 
206;  1  Bouv.  Law  Dictionary,  477.). 

In  conclusion,  we  insist  that  it  clearly  appears  in  this  case 
that  Kruse  and  Moore  loaned  their  money  to  Williams  and 
Wittenberg;  that  they  used  due  diligence  to  enforce  the  col- 
lection of  the  same,  and  obtained  a  lien  by  judgment  on 
Williams'  property;  that  Williams  undertook  to  defeat  its 
collection  by  an  assignment  to  Prindle;  that  Prindle  knew 
it;  that  it  does  not  appear  that  there  are  any  other  creditors 
interested;  thatPrindle  does  notattempt to  show,  nor  isitpre- 
tended  to  be  shown,  that  there  is  another  single  individual 
interested  in  Williams'  estate;  that  he  does  not  claim  that 
he  is  the  legal  owner  of  the  land  in  question;  that  all  the 
acts  of  Prindle  and  Williams  were  a  fraud  on  the  rights  of 
Kruse  and  Moore;  and  that  the  defendants,  Kruse  and 
Moore,  come  into  court  with  clean  hands,  and  ask  of  the 
court  that  the  wrongful  and  fraudulent  acts  of  Prindle  and 
Williams  maybe  set  aside,  and  their  just  claims  paid. 

Catlin,  Killen  &  Nicholas^  for  respondent : 

The  question  in  construing  an  instrument  is  not  whether 
a  fraud  may  be  committed  by  the  assignee,  but  whether  the 
provisions  of  the  instrument  are  such  that  when  carried  out 
according  to  their  apparent  and  reasonable  intent  they  will 
be  fraudulent  in  their  operation?  (Bump  on  Frd.  Gonv. 
369,  and  cases  there  cited.)  The  property  maybe  conveyed 
by  deed  and  the  trust  created  or  declared  by  a  separate  in- 
strument in  writing  subscribed  by  the  party  creating  or  de- 
claring the  trust.  (Adams'  Equity,  147,  and  note  2;  6  Cow. 
705,  725.)  No  schedule,  either  of  the  creditors  or  property, 
need  be  annexed,  unless  preferences  are  made  or  release 
required.  (Bump  on  Frd.  Conv.  347,  348;  7  Pet.  608-614 
(Curtis);  4  Mason,  206,  220.) 
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litis  not  necessary  to  have  assent  of  creditors  to  the  as- 
signment. They  are  presumed  to  assent.  It  is  not  material 
"whetber  or  not  the  beneficiaries  are  apprised  of  the  con- 
veyances. (Bump  on  Frd.  Conv.  339,  340,  The  assign- 
ment should  not  contain  a  provision  for  creditors  to  sign  it, 
or  to  become  parties  to  it.  (Id.  340.)  An  exception  in  the 
deed,  whereby  a  portion  of  the  property  of  the  insolvent  is 
not  conveyed,  does  not  render  the  assignment  void.  (Car- 
penter  v.  Undejtvoody  19  N.T,  520,  521.)  The  deed  need  not 
convey  all  the  debtor's  property.     (21  N.T.  25.) 

Williams  had  a  right  to  prefer  creditors,  though  the  pre- 
ference would  defeat  all  others.  (Bump  on  Frd.  Conv.  304; 
11  Wheat.  78.)  Assent  of  creditors  to  the  assignment  is 
presumed,  and  the  refusal  of  a  portion  of  creditors  does  not 
render  deed  void.  (Bump,  342;  4  Mason,  217.)  "  It  is  not 
sufficient  to  invalidate  an  assignment  that  the  debtor,  at  the 
time  of  makiDg  it,  is  embarrassed  or  executes  it  voluntarily 
or  without  the  request  or  knowledge  of  the  creditors.  It  is 
not  necessary  that  the  creditors  shall  be  consulted  or  that 
the  fact  shall  appear  upon  the  face  of  the  deed.  The  assigp- 
ment  may  convey  all  the  debtor's  property.  It  need  not 
convey  at  all."  (Bump  on  Frd.  Conv.  371,)  The  right  to 
make  an  assignment  is  an  incident  to  the  ownship  of  prop- 
erty.    (7  Pet.  614.) 

Intent  to  hinder  and  delay  creditors;  what  necessary. 
(Bump  on  Frd.  Conv.  356;  4  B.  Monroe,  430,  431.)  Fraudu- 
lent intent;  what  is.  (Id.  362.)  The  fraud  must  be  in  the 
beginning.  (Id.)  Fraudulent  intent  upon  the  part  of 
the  debtor  alone  is  not  sufficient.  Either  the  assignee  or 
creditors  must  participate  in  the  fraud  to  render  the  con- 
veyance void.  (Bump  on  Frd.  Conv.  363;  Bonser  v.  JUillei', 
5  Og.  110.)  The  assignment  is  upon  a  valuable  consid* 
eration.  (Bump  on  Frd.  Conv.  363,  364,  556;  4  Mason, 
214.) 

By  the  Court,  Prim,  J. : 

The  only  questions  presented  here  for  determination  are: 

1.  Did  Williams  and  Prindle  collude  and  conspire  together 

and  cause  the  said  conveyance  to  be  made  for  the  purpose 
11 
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of  defrauding  Kruse  and  Moore,  and  to  prevent  them  from 
collecting  their  debts  ?  2.  Was  the  said  conveyance  made 
without  consideration?  The  facts  developed  in  this  case 
show  that  both  of  these  questions  should  be  answered  and 
determined  in  the  negative.. 

The  appellants  having  charged  Williams  and  Prindle 
with  collusion  and  conspiracy  in  procuring  this  conveyance 
to  be  made  for  the  purpose  of  defrauding  and  preventing 
them  from  collecting  their  debts,  the  onus  is  upon  them  to 
prove  it  by  legal  and  competent  evidence.  This  they  have 
failed  to  do.  (Bump  on  Frd.  Conv.  368.)  These  convey- 
ances having  been  made  and  executed  on  the  same  day,  and 
between  the  same  parties,  and  relating  to  the  same  subject- 
matter,  should  be  treated  and  considered  together  as  one 
instrument.     {Cornell  v.  Toddf  2  Denio,  130.) 

In  this  case  the  evidence  not  only  fails  to  show  collusion 
and  conspiracy  between  Williams  and  Prindle  with  intent 
to  delay  or  defraud  the  appellants,  but  on  the  contrary,  it 
shows  that  Williams  was  an  insolvent  debtor,  and  that  these 
conveyances  were  executed  for  the  purpose  of  making  an 
equal  distribution  of  the  proceeds  of  his  property  among 
his  creditors.  The  fact  that  such  creditor  as  were  secured 
by  mortgage  were  preferred  in  said  assignment,  did  not 
vitiate  and  render  the  same  void,  as  under  the  law  a  debtor 
has  the  right  to  prefer  one  creditor  to  another.  (Bump  on 
Frd.  Conv.  344;  11  Wend.  241;  3  Paige,  537;  11  Wheaton, 
556.) 

A  special  defense  is  made  in  the  answer  of  Prindle  against 
the  claim  of  Kruse,  upon  the  ground  that  the  assignor,  Wil- 
liams, was,  in  fact,  surety  in  that  case,  and  that  the  debt 
was  secured  by  a  chattel  mortgage,  which  Kruse  had  failed 
to  enforce,  by  which  he  was  released  as  such  surety.  In 
the  recorded  deed,  the  considerations  recited  are  one  dol- 
lar, and  other  valuable  considerations,  which  have  been 
fully  shown  in  this  case. 

It  was  urged,  on  the  argument  of  the  case,  that  Williams 
had  no  interest  in  the  property  to  assign  after  having  exe- 
cuted the  recorded  deed.  We  regard  that  argument  as  ex- 
tremely technical,  and  entitled  to  no  weight,  and  especially 
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wh^  we  find  that  they  were  both  executed  at  the  same 
time.  There  being  no  evidence  showing  fraud  in  the  exe- 
cution or  delivery  of  these  deeds  of  assignment,  either  on 
the  part  of  the  assignor  or  assignee,  they  should  be  upheld 
and  sustained  by  a  court  of  equity. 

The  decree  of  the  court  below  is  affirmed. 


GEORGE  HOLSTINE,  Respondent,  v.  THE  OREGON 
AND  CALIFORNIA  RAILROAD  COMPANY,  Ap- 
pellant. 

EvrDENCE— Value  op  Property,  Purchase  Price  not  Material. — ^In  an 
action  to  recover  the  value  of  horses  killed  by  a  railroad,  the  plaintiff, 
testifying  as  to  the  value  of  the  horses,  stated  on  cross-examination  that 
he  bought  and  paid  for  them  in  sheep  at  a  stated  price.  The  defendant 
then  asked  where  he  g(  't  the  sheep,  how  much  he  paid  for  them,  and 
whether  they  had  been  sheared:  Beldy  that  such  questions  were  irrelevant. 

Slight  Negligence  will  not  prevent  a  recovery,  if  the  negligence  com- 
plained of  has  been  gross. 

Appeal  from  Clackamas  County.  The  facts  are  stated  in 
the  opinion. 

Bolphf  Bronaugh,  Dolph  dt  Simon,  for  appellants : 

The  court  erred  in  instructing  the  jury  as  follows:  "If 
the  company  was  guilty  of  gross  negligence,  and  the  plaintiff 
was  guilty  of  slight  negligence,  or  if  the  agents  of  the  com- 
pany were  willfully  or  intentionally  negligent,  then  the 
plaintiff  is  entitled  to  recover,  notwithstanding  his  own 
negligence." 

The  rule  upon  this  subject  is  thus  stated  in  Sherman  & 
Bedfield  on  Negligence:  "It  has  been  held,  in  some  cases, 
that  the  plaintiff's  slight  or  ordinary  negligence  is  no  de- 
fense where  the  defendant  has  been  guilty  of  gross  negli- 
gence. But  this  exception  to  the  rule  was  in  part  founded 
upon  the  idea  that  gross  negligence  was  equivalent  to  fraud 
or  malice,  which  we  have  already  shown  to  be  contrary  to 
both  principle  and  authority.  And  it  is  now  generally  held 
in  the  most  important  courts  of  America,  that  the  degree 
of  the  defendant's  negligence  is  immaterial  in  determining 
questions  of  contributing  negligence." 
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It  is  contended  that  this  court,  in  Bequei  y.  Tlie  Peoples 
Trans.  Co.  (2  Or.  200),  adopted  a  diflferent  rule.  We  are 
free  to  confess  that  we  think  the  decision  in  that  case  errone- 
ous; and  if  a  distinction  does  not  exist  between  ''the  least 
negligence,"  which  is  the  language  used  in  the  instruction 
asked,  and  in  the  opinion  of  the  court  in  that  case — and 
"  slight  negligence,"  which  is  the  term  used  by  the  court  in 
the  instruction  given  in  the  case  at  bar — we  ask  the  court  to 
adopt  the  rule  upon  this  subject  which  prevails  in  all  but 
two  of  the  states  of  the  Union,  notwithstanding  the  case  of 
Bequei  v.  The  People's  Tans.  Co.  In  fact,  this  court  has 
already,  as  it  appears  to  us  in  the  subsequent  cases  of  Slone 
V.  The  Oregon  City  MannfactxiHng  Co.,  4  Or.  52,  and  Cogs- 
well  V.  The  Bailroad  Co.,  6  Id.  417,  followed  the  rule  as 
above  quoted  from  Sherman  and  Bedfield. 

The  court  erred  in  refusing  to  instruct  the  jury,  as  re- 
quested by  the  defendant,  that  certain  facts,  if  found  by  the 
jury  from  the  testimony  to  exist,  constituted  negligence 
which  would  preclude  the  plaintiff  from  recovering.  The 
general  rule  on  this  subject  is  briefly  stated  thus  in  Sherman 
and  Eedfield  upon  Negligence  (sec.  1.):  "The  question 
whether  a  party  has  been  negligent  in  a  particular  case  is 
one  of  mingled  law  and  fact.  It  involves,  indeed,  two  ques- 
tions— (1)  Whether  a  particular  act  has  been  performed  or 
omitted;  and  (2)  Whether  the  performance  or  omission  of 
this  act  was  a  breach  of  legal  duty.  The  first  of  these  is  a 
pure  question  of  fact,  the  second  a  pure  question  of  law," 

Of  course  to  this  rule,  as  to  all  general  rules,  some  modi- 
fication exists;  but  we  insist  that  in  this  case  it  was  the  duty 
of  the  court  to  determine  whether  if  the  facts  stated  in  the 
instruction  asked  were  found  to  exist,  they  constituted  neg- 
ligence; and  if  a  jury  whose  sympathies  are  all  with  the 
plaintiff,  are  told  that  if  the  plaintiff  is  guilty  of  slight  neg- 
ligence and  the  defendant  of  gross  negligence,  the  plaintiff 
can  still  recover;  and  are  then  told  that  they  may  find  not 
only  whether  the  facts  exist  which  it  is  claimed  constitute 
negligence,  but  also  whether  the  facts,  if  found,  do  consti- 
tute negligence,  parties  might  as  well  try  their  cases  with- 
out the  assistance  of  the  court.     In  the  following  cases  the 
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court  instructed  the  jury  that  if  certain  facts  were  found  by 
them  to  exist,  such  facts  would  constitute  negligence,  or  the 
refusal  to  so  instruct  was  held  to  be  error.  (Finlayson  v. 
Railroad  Co. y  1  Dillon,  584;  Stone  y.  The  Oregon  City  Mfg., 
Co.y  4  Or.  53;  Illinois  Central  B.  B.  Co.  v.  Buckner,  28  111. 
299;  ArtzY.  The  Chicago  and  P.  B.  B.  Co.,  34  Iowa,  153; 
micox  V.  BailroadCo.,  39  N.  T.  358.)  And  in  the  follow- 
ing  cases,  the  facts  being  clear  or  undisputed,  which  it  was 
claimed  constituted  negligence  on  the  part  of  the  plaintiff, 
and  which  in  the  opinion  of  the  court,  as  matter  of  law, 
precluded  a  recovery,  the  court  granted  a  nonsuit:  Cogs- 
toell  V.  0.  cfc  C.  B.  B.  Co.,  6  Or.  419;  McGlynn  v.  Brodie, 
31  Cal,  376;  Wilds  v.  2he  H.  B.  B.  Co.,  29  N.  T.  315;  Gon^ 
zales  V.  N.  Y.  dt  Harlem  B.  B.  Co.,  38  Id.  432;  Deyo  v.  N. 
Y.  Central  B.  B.  Co. ,  34  Id.  9. 

-B,  IVilliams,  for  respondent: 

The  instruction  given  by  the  court  was  correct.  If  the 
company  was  guilty  of  gross  negligence,  or  if  the  agents  of 
the  company  were  willfully  or  intentionally  negligent,  the 
plaintiff  would  be  entitled  to  recover,  notwithstanding  he 
was  guilty  of  slight  negligence.  {Bequet  v.  P.  T,  Co.,  2 
Or.  200;  The  Peoria,  etc.  B.  B.  Co.  v.  Champ,  75  111.  577.) 
But  this  was  not  the  entire  charge  of  the  court  upon  this 
subject,  as  a  reference  to  the  charge  will  show. 

The  instruction  asked  by  defendants'  counsel  was  prop- 
erly rejected.  It  required  the  court  to  say  to  the  jury,  not 
that  the  circumstances  mentioned  (which  was  only  a  portion 
of  the  evidence  bearing  upon  the  point  presented)  in  the 
charge  asked  might  be  considered  by  the  jury,  in  determin- 
ing whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence, but  that  these  circumstances  conclusively  proved 
negligence  on  the  part  on  the  plaintiff,  which  contributed 
to  the  injury  to  such  an  extent  as  to  prevent  his  recovery. 
This  is  in  direct  violation  of  sections  198  and  835  of  the 
code  of  civil  procedure.  It  was  proper  for  the  court  to  re- 
fuse to  give  the  instruction  as  asked,  and  to  qualify  or  ex- 
plain the  same  before  giving  it  to  the  jury.  (Knapp,  Bur- 
rdl  &  Co.  V.  Sol  King,  6  Or.  243. 
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The  foUowiDg  is  the  charge  of  the  court  to  the  jury  upou 
the  question  of  negligence :  '^  The  plaintiff  had  a  right  to  be 
where  he  was  on  the  highway,  so  also  the  defendant  had  a 
right  to  be  upon  the  track  in  question  with  his  locomotive 
and  train,  and  to  be  using  it  in  the  manner  described.    The 
question  is,  Could  either  party,  that  is  to  say,  the  plaintiff 
and  the  agents  of  the  company  having  the  train  in  charge, 
have  prevented  the  accident  by  the  exercise  of  such  care  as 
the   circumstances    surrounding  them   required?      In   all 
cases  the  law  requires  of  each  party  the  exercise  of  ordinary 
care.     The  railroad  coifipany  is  required  in  all  cases  to  ex- 
ercise this  care.      Persons  having  occasion  to  pass  and 
repass  in  the  vicinity  where  trains  are  accustomed  to  pass, 
are  also  required  to  exercise  this  care.     The  more  dangerous 
the  locality  the  greater  is  the  degree  of  care  required.     A 
greater  degree  of  care  is  required  of  the  company  where  its 
trains  are  passing  along  near  to  a  public  highway  or  thor- 
oughfare, or  crossing  where  people  are  at  all  times  passing 
and  repassing,  than  is  required  when  they  are  not  near  to 
such  a  highway  or  public  place;  and  at  the  same  time  the 
same  doctrine  holds  those  who  travel  about  where  trains 
are  frequently  passing,  to  greater  diligence  than  is  required 
of  them  at  other  times.     I  leave  you  to  consider,  as  men  of 
judgment  and  experience,  what  degree  of  care  was  required 
in  this  case,  subject  to  the  general  rule  which  I  have  stated^ 
If  you  find  that  the  company  failed  to  exercise  that  care 
which  the  circumstances  required  of  them,  and  that  the  acci- 
dent resulted  as  a  consequence,  then  the  company  is  liable, 
unless  the  plaintiff  also  failed  to  exercise  proper  care,  and 
by  his  failure  contributed  to  the  injury.     If  both  parties 
were  negligent,  and  the  negligence  of  both  contributed  to 
the  injury,  there  can  be  no  recovery.     The  law  can  not  ap- 
portion  the   responsibility  among   those  who   are  jointly 
responsible.     If,  therefore,  as  I  have  stated,  the  plaintiff  by 
his  own  negligence  contributed  to  his  injury,  he  can  not 
recover.     If,  however,  the  negligence  of  the  plaintiff — if  he 
was  negligent — did  not  contribute  to  the  injury;  if  the  com- 
pany was  guilty  of  gross  negligence,  and  the  plaintiff  was 
guilty  only  of  slight  negligence,   or  if  the  agents  of  the 
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company  were  willfully  or  intentioually  negligent,  then  the 
plaintiff  is  entitled  to  recover  notwithstanding  his  own  neg- 
ligence." 

By  the  Court,  Kelly,  C.  J. : 

This  is  an  action  brought  by  the  respondent  to  recover 
damages  for  the  killing  of  some  horses  and  injury  to  others 
by  a  freight  train  on  appellant's  railroad,  alleged  to  have 
been  caused  by  the  negligence  of  the  appellant.  In  the 
answer,  negligence  on  part  of  the  appellant  is  denied,  and 
negligence  upon  the  part  of  the  respondent,  which  contri- 
buted to  the  injury,  is  averred. 

The  facts  are  substantially  as  follows:  In  October,  1878, 
the  respondent  was  the  owner  of  a  band  of  eleven  horses, 
which  he  was  driving  along  the  county  road  leading  from 
Oregon  city  to  Salem.  When  about  half  a  mile  above 
Canemah,  where  the  county  road  runs  parallel  with  and 
near  to  the  railroad  track,  but  separated  by  a  board  fence, 
he  met  a  freight  train  going  north.  The  respondent  was 
riding  a  horse  and  driving  the  eleven  head.  The  horses 
which  he  was  driving  became  frightened  and  ran  back  along 
the  county  road  until  they  reached  the  place  where  it  crosses 
the  railroad  below  Canemah,  a  distance  of  more  than  a 
mile.  At  this  crossing  a  part  of  the  horses  ran  on  the  rail- 
road track  before  the  train,  and  three  of  them  were  killed, 
and  one  injured  so  that  it  afterward  died,  and  the  others 
were  injured  to  some  extent.  The  horses  had  recently  been 
brought  from  Eastern  Oregon  and  were  unaccustomed  to 
the  sight  of  a  railroad,  and  at  the  time  they  took  fright  the 
eleven  head  were  driven  loose  by  the  respondent,  who  had 
no  one  to  assist  him.  When  they  became  frightened  they 
were  about  one  hundred  yards  ahead  of  respondent,  and  he 
was  watching  two  boats  on  the  Willamette  river. 

During  the  trial  the  respondent  was  a  witness  in  his  own 
behalf,  and  after  describing  the  horses  which  were  killed 
and  injured  he  was  questioned  by  his  counsel  about  the 
value  of  the  horses,  as  follows:  "What  was  the  value  of 
the  two  bay  horses?"  to  which  he  answered :  **I  paid  three 
hundred  and  fifty  dollars  for  them."     **What  was  the  value 
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of  tlie  dun  horse?"  to  wLich  he  answered:  *' I  paid  one 
hundred  and  fifty  dollars  for  him."  The  respondent  also 
afterwards  testified  in  efiect  that  such  horses  were  respect- 
,  ively  worth  the  sums  which  he  stated  he  paid  for  them. 
Although  the  above  answers  were  objectionable,  because  not 
responsive  to  the  questions  asked,  jet  no  exception  was 
taken. 

On  cross-examination  the  respondent  stated  that  he  had 
bought  the  horses  in  Baker  county,  Oregon,  from  one 
Toney,  about  September,  1878,  and  did  not  pay  for  them  in 
money,  but  paid  for  them  in  sheep  at  the  rate  of  two  dollars 
for  each  sheep,  receiving  the  horses  at  the  prices  above 
specified.  Appellant's  counsel  then  asked  the  witness  the 
following  questions,  which  were  severally  objected  to  by  re- 
spondent as  immaterial,  and  the  objections  were  sustained 
by  the  court,  to  which  rulings  appellant  excepted :  **  Where 
did  you  get  the  sheep  you  traded  for  the  horses  you  bought 
of  Ben  Toney?  How  much  did  you  pay  for  the  sheep  you 
traded  to  Ben  Toney  for  the  horses,  and  in  what  manner 
and  when  did  you  pay  it  ?  Where  were  the  sheep  at  the 
time  you  traded  them  to  Toney,  and  how  long  had  you 
owned  them  ?  When  had  the  sheep  you  traded  to  Toney 
for  the  horses  been  sheared  ?  Where  had  the  sheep  you 
traded  to  Toney  for  the  horses  been  kept  the  summer  you 
traded,  and  how  had  they  been  kept  ?" 

The  court  properly  sustained  the  objections  to  these  sev- 
eral questions.  The  inquiry  was  as  to  the  value  of  the 
horses,  about  which  the  witness  had  testified.  On  the  cross- 
examination  he  stated  that  he  had  traded  sheep  in  payment 
for  them  at  a  stipulated  price,  and  by  the  questions  asked 
it  was  sought  to  elicit  facts  too  remotely  connected  with  the 
subject  of  inquiry  before  the  court. 

After  the  evidence  was  closed  the  court  charged  the  juiy, 
among  other  things,  as  follows:  ''If  both  parties  were 
negligent,  and  the  negligence  of  both  contributed  to  the  in- 
jury, there  can  be  no  recovery.  The  law  can  not  apportion 
the  responsibility  among  those  who  are  jointly  responsible. 
If,  therefore,  as  I  have  stated,  the  plaintiff  by  his  own  neg- 
ligence contributed  to  his  injury,  he  can  not  recover.     If, 
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however,  the  Degligence  of  the  plaintiff,  if  he  was  negligent, 
did  not  contribute  to  the  injury;  if  the  company  was  guilty 
of  gross  negligence  and  the  plaintiff  was  guilty  only  of  slight 
negligence,  or  if  the  agents  of  the  company  were  willfully 
or  intentionally  negligent,  then  the  plaintiff  is  entitled  to 
recover  notwithstanding  his  own  negligence."  The  appel- 
lant excepted  to  the  following  portion  of  the  charge  just 
quoted:  "If  the  company  was  guilty  of  gross  negligence, 
or  if  the  agents  of  the  company  were  willfully  or  intention- 
ally negligent,  then  the  plaintiff  is  entitled  to  recover  not- 
withstanding his  own  negligence." 

This  being  excepted  to,  it  was  assigned  as  error.  This 
must  be  taken  in  connection  with  the  context,  and  so  taken 
it  was  not  erroneous.  This  court,  in  the  case  of  Bequet  v. 
The  Feoph^s  Transportation  Co.  (2  Or.  200),  laid  down  the 
rule  that  slight  negligence  on  the  part  of  the  plaintiff  would 
uot  excuse  gross  negligence  on  part  of  the  defendent, 
"whereby  the  plaintiff's  property  was  destroyed.  The  ruling 
of  the  court' below,  in  the  case  under  consideration,  was  in 
accordance  with  the  principle  declared  in  that  decision. 

On  behalf  of  the  appellant  the  court  was  asked  to  instruct 
the  jury  as  follows:  "If  the  jury  find  from  the  evidenbe 
that  the  plaintiff  was  driving  a  band  of  eleven  horses  loose 
upon  the  highway,  in  known  proximity  to  the  railroad  of  the 
defendant,  knowing  that  his  horses  were  not  accustomed  to 
the  sound  or  sight  of  a  railroad  train,  at  about  the  time  for 
the  passing  of  a  regular  train,  and  permitted  the  horses  to  get 
the  distance  of  a  hundred  yards  in  advance  of  kim,  and  was 
watching  some  steamboats  upon  the  river,  and,  while  so  oc- 
cupied, a  train  approached  and  said  horses  took  fright, 
which  caused  tbem  to  run  into  the  train,  by  which  a  portion 
of  the  band  was  killed  and  others  injured,  he  is  guilty  of 
such  contributory  negligence  as  prohibits  his  recovery,  un- 
less the  defendant  was  guilty  of  willful  misconduct."  This 
instruction  was  asked  on  the  hypothesis  that  the  respondent 
was  bound  to  know  when  the  regular  freight  trains  of  the 
appellant  would  pass  along  close  to  the  place  where  the 
horses  took  fright,  and  that  he  had  no  right  to  travel  on  the 
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public  highway  with  horses  unaccustomed  to  the  sight  or 
the  sound  of  a  railroad  train. 

The  respondent  was  under  no  obligation  to  ascertain  the 
exact  time  when  the  freight  trains  would  pass  along  the  rail- 
road and  to  abstain  from  driving  his  horses  on  the  highway 
when  these  trains  should  go  by.  He  had  a  right  to  be  on 
the  public  road,  and  if  he  exercised  ordinary  prudence  and 
care  in  driving  his  horses  he  would  not  be  liable  to  the 
charge  of  being  negligent  in  the  management  of  his  prop- 
erty. 

The  court  did  not  err  in  refusing  to  give  the  instruction 
which  was  asked,  and  the  judgment  is  affirmed. 


HOEATIO    COOK,  Appellant,  v.    MULTNOMAH 

COUNTY,  Kespondent, 

Coroneb's  Fees — Summoning  a  Jury. — Where  in  a  statement  of  expenses 
of  a  coroner's  inquest  returned  by  the  coroner  to  the  county  court,  said 
coroner  has  charged  five  dollars  for  summoning  a  jury,  the  court  may,  in 
its  discretion,  allow  a  less  sum. 

L[>EM — County  Court  may  Allow  in  Its  Discretion. — ^No  fee  is  fixed  by 
the  statute  for  the  coroner  for  summoning  a  jury  of  inquest.  The 
county  court  may  fix  the  compensation  in  such  case.  The  finding  and 
order  of  such  county  court,  in  such  a  case,  is  not  the  subject  of  a  writ  of 
review. 

Appeal  from  Multnomah  County. 

The  appellant  presented  the  following  bill  to  the  county 
court  for  holding  an  inquest:  Holding  inquest,  five  dollars, 
summoning  jurors,  five  dollars;  swearing  jurors,  sixty  cents; 
summoning  and  swearing  nine  witnesses,  seven  dollars  and 
fifty  cents;  deposition  of  fourteen  folios,  three  dollars  and 
fifty  cents;  mileage,  twenty  cents;  bringing  corpse  to  morgue, 
three  dollars.  The  county  court  refused  to  allow  the  item 
of  five  dollars  for  summoning  a  jury,  but  allowed  two  dollars 
and  twenty  cents  for  such  service.  The  rest  of  the  bill  was 
allowed.  A  writ  was  brought  by  the  coroner  to  review  the 
order  of  allowance.  Upon  the  hearing,  the  circuit  court 
dismissed  the  writ,  whereupon  the  appeal  was  taken. 
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Woodward  db  Woodward^  for  appellant. 

J.  F.  Caples,  Dishid  Attorney^  and  M.  F.  Midkey,  for  the 
State. 

By  the  Court,  Boise,  J.  : 

The  question  presented  in  this  case  must  be  determined 
by  the  construction  of  certain  sections  of  the  statute.  Sec- 
tion 5,  on  page  603,  which  provides  that  the  coroner's  fee 
for  taking  an  inquest  concerning  the  death  or  wounding  of 
any  person,  shall  be  five  dollars,  has  reference  to  his  service 
for  holding  the  inquest;  that  is,  for  presiding  at  and  con- 
ducting the  inquest,  and  does  not  include  his  services  or 
expenses  in  summoning  a  jury,  or  witnesses.  When  he 
summons  a  jury  or  witnesses,  he  does  it  in  his  capacity  as 
coroner,  and  not  as  sheriff,  for  he  only  acts  as  sheriff  in  such 
cases  as  the  statute  has  provided  for,  where  he  executes 
process  in  cases  where  the  sheriff  is  disqualified. 

The  duties  of  coroners  in  taking  an  inquest  are  defined 
and  regulated  by  statute  in  chapter  39,  and  all  their 
duties  and  powers  relating  thereto,  are  there  specified. 
Section  463  of  said  chapter  provides  that  "the  coroner 
must  return  to  the  county  court  a  written  statement,  veri- 
fied by  his  own  oath,  of  the  expense  of  any  inquest  or 
burial  made  by  him,  which  account  must  be  audited  and 
paid  to  the  persons  to  whom  the  items  thereof  are  due,  iu 
the  same  manner  as  ordinary  claims  against  the  county." 

This  item  for  summoning  a  jury  was  one  of  the  expenses 
of  the  inquest,  the  same  as  the  summoning  of  witnesses, 
and  was  to  be  audited.  It  was  so  presented  in  this  case, 
and  there  being  no  statute  expressly  providing  what  sum 
should  be  allowed,  it  was  the  duty  of  the  county  court, 
under  the  power  conferred  on  them  by  said  section,  to  allow 
such  compensation  as  was  reasonable,  and  such  county 
court  could  take  evidence  to  determine  the  propriety  or 
amount  of  any  item  contained  in  the  statement  made  to 
them  by  the  coroner.  Their  finding  on  any  of  these  items 
as  to  the  proper  amount  to  be  allowed,  could  not  be  reviewed 
by  the  circuit  court,  nor  can  it  be  by  this  court. 
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We  think,  therefore,  that  the  allowance  made  in  this  case 
for  summoning  the  jury,  is  not  the  subject  of  review,  and 
that  the  writ  of  review  was  properly  dismissed  by  the  cir- 
cuit court,  and  its  judgment  will  be  affirmed,  with  costs. 


H.  W.  DAVIS,  Administratob  of  the  Estate  op  William 
A.  Perkins,  Deceased,  Appellant,  v.  THE  OREGON 
AND  CALIFORNIA  RAILROAD  COMPANY,  Re- 
spondent. 

Evidence  of  Prior  Accident  in  Action  for  Neglioence. — In  an  action 
against  a  railroad  company  to  recover  damages  for  an  injury  sustained  by 
one  of  its  passengers  in  consequence  of  alleged  negligence  on  the  part 
of  the  company,  evidence  of  another  accident  having  occurred  at  the 
same  place,  under  similar  circumstances,  is  inadmissible. 

Contributory  Negligence — Drunkenness — Proximate  Cause. — Drunk- 
enness is  not  a  defense  by  way  of  contributory  negligence,  unless  it  was 
the  proximate  cause  of  the  death  of  the  deceased.  If  the  person  injured 
got  drunk  under  such  circumstances  that  any  reasonably  prudent  man 
could  foresee  that  he  was  putting  himself  in  such  a  condition  that  that 
which  resulted  might  probably  happen,  then  his  drunkenness  would  be  a 
defense. 

Idem — Passengers,  Presumptions  bt. — A  passenger  has  no  right  to  pre- 
sume that  a  ferry  boat  has  landed  on  account  of  the  chain  guard  and 
barriers  across  the  bow  of  the  boat  being  down,  when  warned  and  per- 
sonally notified  at  the  time  by  those  in  charge  that  a  landing  had  not 
been  made. 

Appeal  from  Multnomah  County.  The  facts  are  stated 
in  the  opinion. 

Sid}iey  DeU,  for  appellant. 

Dolph,  Bronaugh,  Dolph  &  Simon,  for  respondent. 

By  the  Court,  Pbim,  J. : 

This  action  was  brought  by  the  administrator  of  W.  A. 
Perkins,  deceased,  against  the  respondent,  to  recover  dam- 
ages for  the  drowning  of  said  intestate,  as  it  is  alleged, 
through  the  negligence  and  carelessness  of  the  servants  of 
the  respondent. 

At  the  time  of  the  action  complained  of,  the  respondent 
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was  a  corporation  and  in  the  possession  and  management  of 
a  line  of  railroad  from  the  city  of  Salem  to  the  city  of  Port- 
land, Oregon.  It  was  in  the  possession  and  management  of 
cars,  and  also  a  steam  ferry  boat  across  the  Willamette  river 
at  Portland,  for  the  pnrpose  of  carrying  passengers  to  the 
end  of  its  line  at  the  latter  place.  On  November  16,  1878, 
the  deceased  took  passage  on  the  cars  of  respondent  at  Sa- 
lem, to  be  transported  to  Portland,  having  paid  the  usual 
fare  therefor.  While  said  ferry  boat  was  attempting  to  make 
its  landing  upon  the  west  side  of  said  Willamette  river,  and 
before  it  had  done  so,  the  deceased,  in  attempting  to  go 
ashore,  stepped  off  the  boat  into  the  river  and  was  drowned. 

It  is  alleged  that  this  accident  occurred  in  consequence  of 
the  gross  negligence  and  carelessness  of  the  respondent  in 
this,  in  failing  to  have  sufficient  lights  and  a  chain  or  other 
guard  across  the  bow  of  the  boat  to  prevent  passengers  from 
walking  off  into  the  river  in  the  night  time.  It  is  also 
charged  that  there  was  unskillful  management  in  landing 
the  boat.  The  negligence  and  carelessness  of  the  respond- 
ent is  denied  in  the  answer,  and  it  is  further  alleged  therein, 
for  separate  answer,  that  said  accident  was  wholly  caused 
by  the  gross  negligence  and  recklessness  of  said  deceased 
himself;  that  before  the  boat  had  landed  he  left  the  passen- 
ger cabin  upon  said  boat  and  walked  to  the  forward  end  of 
the  deck  of  said  boat,  intended  to  be  occupied  by  teams 
and  vehicles,  and  not  by  passengers;  that  although  warned 
by  the  servants  of  respondent,  then  in  charge  of  said  ferry 
boat,  said  deceased,  in  attempting  to  go  ashore  before  said 
boat  was  landed,  carelessly  stepped  off  of  the  boat  into  the 
river  and  was  drowned. 

The  bill  of  exceptions  discloses  the  following  facts :  The 
train  arrived  at  East  Portland  behind  time — at  about  six 
o'clock  P.  M;  it  usually  arrives  there  about  four,  but  was  de- 
layed that  day  on  account  of  the  freight  train  being  off  the 
track  ahead  of  it  at  Oregon  City.  It  was  dark  when  it  ar- 
rived, and  the  train  passengers  (Perkins  among  them)  were 
put  upon  the  ferry  boat,  to  be  crossed  over  to  the  west  side 
of  the  Willamette  river.  There  was  no  chain  guard  up  that 
night.     The  watchman  had  a  lantern,  and  while  the  boat  was 
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crossing  stood  on  the  bow  with  his  back  to  the  pilot-house 
and  lantern  in  front  of  him,  to  enable  the  captain  to  see 
how  to  steer.  While  the  boat  was  attempting  to  make  its 
landing,  and  before  it  had  done  so,  the  deceased  left  the 
cabin  and  walked  to  the  bow  of  the  boat,  and  in  attempting 
to  walk  ashore  stepped  into  the  river,  the  captain  and  sev- 
eral others  proclaiming  in  a  loud  voice  that  the  boat  had 
not  landed  and  telling  him  to  stand  back.  The  evidence 
also  tended  to  show  that  he  had  been  drinking,  and  was  in- 
toxicated at  the  time;  that  when  he  attempted  to  get  off  at 
one  side  of  the  boat  some  one  took  hold  of  him  and  turned 
him  back,  an4  that  he  immediately  went  to  the  other  side 
and  stepped  off;  that  when  he  stepped  off  the  bow  of  the 
boat  it  was  only  two  or  three  feet  from  the  pontoon. 

The  first  error  assigned  is  as  follows:  1.  The  court  erred 
in  sustaining  the  objection  to  question  Jones,  one  of 
plaintiff^s  witnesses,  on  direct  examination,  whether  or  not 
he  knew  anything  of  an  accident  having  happened  at  the 
same  place  on  defendant's  ferry  boat,  under  similar  circum- 
stances, prior  to  the  drowning  of  Perkins;  and,  if  so,  what 
he  knew  about  the  circumstances,  and  in  ruling  out  said  evi- 
dence offered. 

This  evidence  was  properly  rejected  by  the  court.  The 
authorities  cited  by  counsel  for  appellant  to  sustain  this 
proposition  are  inapplicable  and  fail  to  support  it.  Every 
case  of  this  nature  must  depend  on  its  own  facts  and  cir- 
cumstances. If  the  appellant  should  be  allowed  to  prove 
that  another  accident  had  occurred  there  under  similar  cir- 
cumstances at  some  prior  date,  the  other  side  would  have 
been  entitled  to  inquire  into  the  circumstances  of  that  trans- 
action. The  tendency  of  such  evidence  would  have  been  to 
mislead  and  confuse  the  jury. 

The  second  and  third  assignments  will  be  treated  together. 

2.  The  court  erred  in  refusing  to  give  the  following  charge 
to  the  jury,  as  requested  by  the  plaintiff  in  writing: 
**  Drunkenness  is  not  a  defense  by  way  of  contributory  neg- 
ligence, unless  it  was  the  substantial  cause  of  the  injury. 
The  law  protects  persons  who  happen  to  be  drunk  as  ten- 
derly at  least  as  it  does  persons  capable  of  taking  care  of 
themselves." 
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3.  The  court  erred  in  modifying  the  charge  requested,  as 
aforesaid:  "Drunkenness  is  not  a  defense  by  way  of  con- 
tributory negligence,  unless  it  was  the  substantial  cause  of 
the  injury,"  by  omitting  the  remainder  of  said  request  and 
by  adding  the  following:  **In  addition  to  that,  I  will  say 
that  if  the  drunkenness  was  the  proximate  cause  of  the 
death  of  this  person;  if  he  got  drunk  under  such  circum- 
stances as  any  reasonable,  prudent  man  could  foresee  that 
he  was  putting  himself  in  such  a  condition  that  this  result 
might  probably  happen;  if  he  did  that  under  those  circum- 
stances, then  his  drunkenness  would  be  a  defense ;  but  the 
mere  fact  that  he  was  drunk,  unless  his  drunkenness  con- 
tributed as  a  proximate  cause,  would  not  be  any  defense." 

The  modified  instruction  given  by  the  court  was  as  favor- 
able to  appellant  as  he  was  entitle4  to  ask,  if  not  more  so. 
(42  Iowa,  315;  71  111.  177.)  There  was  evidence  tending  to 
show  that  the  deceased  was  intoxicated,  but  no  showing 
that  there  was  any  discrimination  against  him  on  that  ac- 
count. There  was  no  error  in  either  the  second  or  third 
assignments. 

The  only  remaining  assignment  of  error  is  the  refusal  of 
the  court  to  give  the  following  charge  to  the  jury,  as  re- 
quested by  appellant:  ''It  was  the  duty  of  defendant  to 
have  some  proper  means  whereby,  when  their  ferry  boat 
landed  in  the  night-time,  it  could  be  made  known  to  the 
passengers  whether  or  not,  and  when  the  boat  was  properly 
moored;  and  if,  in  the  absence  of  any  such  signal  or  notice, 
the  passengers  were  permitted  by  defendant  to  pass  off  from 
the  boat  in  a  dark  night,  without  any  reasonable  barrier  in- 
terposed by  defendant,  the  deceased  had  a  right  to  presume 
that  defendant  had  safely  moored  its  boat,  and  to  act  on  that 
presumption." 

In  this  case,  the  deceased  had  no  occasion  to  act  on  the 
presumption  that  the  boat  had  landed  when  he  stepped  off, 
from  the  fact  that  the  chain  guard  was  down,  for  the  reason 
that  it  appears  from  the  evidence  reported  in  the  bill  of  ex- 
ceptions, that  he  was  then  and  there  warned  and  informed 
by  the  servants  of  the  company,  and  by  several  of  the  pas- 
sengers, that  the  boat  had  not  landed,  and  to  stand  back. 
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In  the  absence  of  any  such  warning  and  actual  information, 
the  instruction,  and  the  authorities  cited  to  support  it, 
would  have  been  applicable. 

That  part  of  the  instruction  relating  to  the  duty  of  the 
respondent  to  furnish  all  suitable  guards  and  barriers  nec- 
essary to  make  a  ferry  boat  safe,  had  already  been  given, 
substantially,  in  the  charge  of  the  court,  and  it  was  not  error 
to  repeat  it.  The  court  charged  as  follows:  *'l.  It  was 
the  defendant's  duty  towards  deceased  to  use  the  utmost 
care  and  skill  of  a  prudent  man,  skilled  in  the  particular 
duty  (of  a  common  carrier)  which  he  had  in  charge.  2.  It 
was  defendant's  duty  to  furnish  all  suitable  guards  and  bar- 
riers necessary  to  make  their  ferry  boat  a  safe  means  of 
transit  over  the  river,  3.  "When  the  negligence  of  the  de- 
fendant is  proximate,  and  that  of  deceased  is  remote, 
the  action  can  then  well  be  sustained,  although  the  plaintiff 
or  deceased  is  not  entirely  without  fault.  If  there  be 
negligence  on  the  part  of  deceased,  yet  if,  at  the  time  when 
the  injury  was  committed,  it  might  have  been  avoided  by 
the  defendant,  in  the  exercise  of  reasonable  care  and  pru- 
dence, plaintiff  may  recover.  The  law  requires  greater  care 
where  life  is  in  peril,  than  in  other  cases  affecting  rights 
of  less  importance;  and  when  a  party  is  rendering  service 
for  compensation,  the  law  holds  him  to  a  greater  degree  of 
care,  than  it  does  when  the  service  is  rendered  gratuitously. 
Those  who  render  service  for  compensation  are  held  to  great 
care  for  the  safety  of  human  life.  When  the  contributory 
negligence  of  a  party  is  relied  upon  to  prevent  his  recovery, 
such  negligence,  to  avail  as  a  defense,  must  be  at  least 
ordinary  negligence;  the  fact  that  the  plaintiff  has  been 
guilty  of  slight  negligence,  will  not  defeal  his  right  to 
recover — no  man  is  required  to  use  more  than  ordinary  care 
for  his  own  protection." 

The  principal  defense  interposed  in  this  case  was  that  the 
gross  carelessness  of  the  deceased  was  the  proximate  cause 
of  his  death;  and  there  being  much  testimony  disclosed  in 
the  bill  of  exceptions,  tending  to  sustain  that  defense,  the 
verdict  can  not  be  disturbed  here. 

The  judgment  is  affirmed. 
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STATE  OF  OREGON,  Eespondent,  v.  TOM,  a  Chinaman, 

Appellant . 

Ghallengb  of  JuroU — Bill  of  Excbptions  must  Show  All  the  Evi- 
dence. — Where  the  decision  of  the  circuit  court  on  the  trial  of  the  chal- 
lenge of  a  juror  for  actual  bias  is  assigned  as  error,  the  supreme  court 
will  not  review  such  decision,  unless  it  appears  in  the  bill  of  exceptions 
that  all  the  evidence  adduced  on  the  trial  of  such  challenge  in  the  circuit 
court  is  reported  to  this  court. 

Witness — Rape — Prosecutrix,  though  a  Child,  must  be  Sworn. — On 
the  trial  of  a  case  of  rape  on  a  child,  where  the  child  is  called  as  a  wit- 
ness, and  found  by  the  court  not  to  possess  sufficient  intelligence  to  tes- 
tify as  a  witness,  the  declarations  of  snch  child  as  to  the  circumstances 
of  the  alleged  rape  can  not  be  given  in  evidence.  No  person  can  testify 
as  a  witness  unless  first  sworn,  unless  by  the  consent  of  the  parties. 

Appeal  from  Linn  County. 

The  appellant  was  tried  and  convicted  of  the  crime  of 
rape,  at  the  March  term  of  the  circuit  court  for  Linn  county. 
George  Klum  was  called  as  a  juror,  $Lnd  being  challenged 
for  bias,  in  answer  to  the  usual  questions  stated,  ''  that  he 
had  a  fixed  opinion  as  to  the  guilt  or  innocence  of  defend- 
ant; that  it  would  take  evidence  to  remove  such  opinion; 
that  it  was  founded  upon  what  he  had  read  in  the  news- 
papers touching  the  accusation,  and  upon  statements  made 
to  him  by  persons  who  professed  to  detail  the  facts."  The 
court  denied  the  challenge. 

Lewis  Cox  was  called  as  a  juror,  and  having  been  chal- 
lenged for  bias,  answered  as  follows: 

Question.  Have  you  formed  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  defendant  in  this  cause? 
Answer.     I  have. 

Q.  Is  that  a  fixed  opinion  ?    A.  It  is. 

Q.  Would  it  take  evidence  to  remove  that  opinion?  A. 
It  would. 

Q.  Upon  what  is  that  opinion  based?  A.  Upon  what  I 
have  read,  and  upon  what  I  have  heard  from  persons  who 
pretended  and  professed  to  detail  the  facts.  There  has  been 
a  great  deal  of  talk  about  this  case. 

The  juror  was  then  submitted  to  the  court  by  appellant's 
counsel,  and  the  court  asked  him  the  following  question :: 
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*'  Can  you  try  this  case  fairly  and  impartially  ?  "  Appellant 
objected  to  the  question,  by  his  counsel.  The  court  over- 
ruled the  objection,  and  appellant,  by  his  counsel,  excepted; 
and  the  juror  answered,  '*I  think  I  can."  Whereupon  the 
court  held  that  said  Lewis  Cox  was  a  competent  juror,  and 
refused  to  sustain  the  challenge. 

Upon  the  trial,  two  witnesses  were  allowed,  against  the 
appellant's  objection,  to  testify  to  statements  made  to  them 
by  the  prosecutrix,  a  child  five  years  of  age,  as  to  the  facts 
constituting  the  alleged  rape.  In  the  one  case,  the  conver- 
sation took  place  eleven  days  after  the  event,  and  in  the 
other,  on  the  day  ''the  Chinaman  was  arrested."  The 
prosecutrix  was  offered  as  a  witness,  and  objected  to  on  the 
ground  that  her  age  rendered  her  incapable  of  receiving 
just  impressions  of  the  facts  to  which  she  was  to  testify. 
Thereafter  the  court  allowed  her  to  be  examined  without 
being  sworn, 

R.  S.  Sirahan,  L.  Flynn,  and  Bonham  dt  Ramsey,  for  ap- 
pellant. 

J.  J,  Whitney,  District  Attorney,  for  the  state . 

By  the  Court,  Boise,  J. : 

The  first  question  presented  is  as  to  the  challenges  of  the 
jurors,  George  Klum  and  Lewis  Cox,  for  actual  bias.  To 
disqualify  a  juror  for  actual  bias,  he  must  be  shown  to 
have  a  state  of  mind  in  reference  to  the  action  or  party 
challenging,  which  satisfies  the  judge  trying  the  cause,  in 
the  exercise  of  a  sound  discretion,  that  the  juror  can  not  try 
the  issue  impartially.  (Code,  sec,  183.)  ''But  on  the  trial 
of  such  challenge  for  actual  bias,  although  it  should  appear 
that  the  juror  challenged  has  formed  or  expressed  an  opin- 
ion upon  the  merits  of  the  cause,  from  what  he  may  have 
heard  or  read,  such  opinion  shall  not  of  itself  be  sufficient 
to  sustain  the  challenge,  but  the  court  must  be  satisfied, 
from  all  the  circumstances,  that  the  juror  cannot  disregard 
such  opinion,  and  try  the  issue  impartially."  (Code,  sec. 
185.)  These  provisions  of  the  statute  have  somewhat  modi- 
fied the  practice  from  what  it  was  in  the  matter  of  trying 
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challenges  of  jurors,  and  the  questions  presented  in  this 
case  must  be  determined  so  as  to  harmonize  with  these  pro- 
visions. 

The  questions  propounded  to  the  jurors  elicited  answers 
from  them,  that  they  had  formed  opinions  as  to  the  guilt  or 
innocence  of  the  prisoner,  and  that  tbey  thought  they  were 
fixed  opinions,  and  that  it  would  take  evidence  to  remove 
them.  The  opinions  were  therefore  not  so  fixed  that  they 
could  not  be  removed  by  evidence  which  should  show  the 
facts  of  the  case  different  from  what  the  jurors  had  heard 
them  related.  This  kind  of  opinions  would  not,  under  the 
rule  laid  down  in  section  185  of  the  code,  disqualify  a  juror, 
for  his  opinion  could  and  would  be  changed  if  the  evidence 
should  show  the  facts  not  to  be  as  he  had  heard  them  stated. 
As  to  whether  the  juror  was  impartial  or  not,  was  a  ques- 
tion to  be  tried  by  the  court  from  the  evidence  before  him. 
Before  we  can  judge  whether  the  discretion  exercised  by 
him  in  oyerruling  the  challenges  was  a  sound  discretion  and 
properly  exercised  in  this  case,  we  must  have  all  the  evi- 
dence before  us  in  this  court  that  was  adduced  on  the  trial 
of  the  challenge  in  the  circuit  court. 

It  does  not  appear  from  the  bill  of  exceptions  whether  or 
not  all  the  evidence  that  was  before  that  court  has  been  re- 
ported to  this  court.  We  can  not,  therefore,  try  the  chal- 
lenge here,  for  this  court  will  not  review  any  question  of 
fact  unless  all  the  evidence  is  reported  on  which  the  circuit 
court  based  its  opinion  or  finding.  If  all  the  evidence  ad- 
duced in  the  court  below  in  the  trials  of  these  challenges  is 
in  the  bill  of  exceptions,  that  fact  should  have  been  stated; 
and  as  it  is  not  stated,  we  must  presume  that  the  circuit 
court  had  sufficient  evidence  to  support  its  findings. 

The  next  question  presented  is  as  to  the  objections  to  the  evi- 
dence of  the  declarations  of  Buby  Sumption,  the  child  on 
whom  the  rape  was  alleged  to  have  been  committed.  The 
court  held  that  she  was  not  possessed  of  sufficient  intelligence 
to  receive  just  impressions  of  the  facts  concerning  which  the 
counsel  for  the  state  proposed  to  examine  her,  or  of  relating 
them  truly.  But  the  court  permitted  her  mother  and  step- 
father to  detail  communications  they  had  had  with  her,  in 
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which  she  related  to  them  facts  concerning  the  conduct  of 
the  prisoner  towards  her,  and  what  he  said  and  did  to  her 
at  the  time  and  in  the  commission  of  the  alleged  crime  on 
her  person. 

It  is  a  rule  that  the  declarations  of  the  prosecutrix  in 
case  of  rape,  made  immediately  after  the  commission  of  the 
crime,  may  be  given  in  evidence  to  corroborate  her  testi- 
mony on  the  trial,  and  it  may  also  be  proved  that  she  made 
complaint,  but  the  particulars  of  the  complaint  made  can 
not  be  admitted  in  evidence  as  to  the  truth  of  her  statement. 
In  Phillips  on  Evidence,  vol.  1,  p.  184,  the  rule  is  laid  down, 
''The  particulars  stated  by  the  prosecutrix  as  to  the  vio- 
lence used,  or  the  person  who  committed  the  violence,  can 
not  be  received.  The  evidence  should  be  confined  to  the 
bare  proof  of  the  fact  that  a  complaint  of  personal  violence 
was  made,  and  that  an  individual  was  charged,  without 
mentioning  his  name."  Also  the  appearance  of  the  person 
of  the  prosecutrix  and  her  clothing  may  be  shown,  and  that 
she  promptly  divulged  the  crime  and  made  search  for  the 
offender.  If  the  rape  be  charged  to  have  been  committed 
on  an  infant,  her  declarations  of  the  circumstances  can  not 
now  be  proved  further  than  that  she  made  eomplaint.  It  was 
once  held  by  Sir  Matthew  Hale,  that  though  the  infant  had 
not  sufficient  understanding  to  be  competent  to  testify  as  a 
witness,  still  she  ought  to  be  heard  without  oath,  to  give 
the  court  information. 

But,  says  Sir  William  Blackstone  (4  Com.  214):  ''It  is 
now  settled  (Brazier's  case,  before  the  twelve  judges),  that 
no  hearsay  evidence  can  be  given  of  the  declarations  of  a 
child  who  hath  not  capacity  to  be  sworn,  nor  can  such  child 
be  examined  in  court  without  oath;  and  that  there  is  no 
determinate  age  at  which  the  oath  of  a  child  ought  either 
to  be  admitted  or  rejected."  The  rule  that  the  declarations 
of  one  incompetent  to  testify  can  not  be  admitted  in  evi- 
dence, is  now  the  established  doctrine  in  the  states  of  the 
Union,  so  far  as  we  have  been  able  to  discover.  In  New 
York,  in  the  case  of  People  v.  McGee  (1  Denio,  24),  the  court 
says:  "The  rule  is  that  when  the  person  upon  whom  the 
offense  is  charged  to  have  been  committed,  is  incompetent 
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by  reason  of  infancy,  idiocy,  insanity,  and  the  like,  to  be 
sworn  and  give  evidence  as  a  witness,  no  evidence  of  the 
assertions  or  declarations  of  sacb  person,  descriptive  of  the 
offense  or  of  the  offender,  can  be  received  in  evidence;  and 
that  the  declarations  of  the  person  upon  whom  the  injury 
has  been  committed  in  relation  to  it,  are  only  proper  to  be 
given  in  evidence  to  affect  the  credibility  of  the  person, 
after  having  testified  in  the  case. 

The  only  remaining  point  in  the  case,  is  that  there  was 
error  in  the  proceedings  in  the  circuit  court,  in  admitting 
the  statements  of  Buby  Sumption  to  be  made  to  the  jury 
without  her  having  been  first  sworn.  The  statement  shows 
that  she  had  some  intelligence,  and  was  capable  of  relating 
what  she  knew,  and  that  she  should  have  been  sworn,  and 
her  statement  then  taken.  Under  our  present  practice, 
more  liberality  prevails  in  admitting  witnesses  than  for- 
merly, and  all  the  tests,  except  unsoundness  of  mind  and 
want  of  intelligence,  are  abolished,  and  the  jury  are  allowed 
to  receive  the  evidence  and  weigh  it,  and  give  to  it  such 
consideration  as  in  their  judgment  it  deserves.  But  no  wit- 
ness can  testify  without  being  first  sworn,  unless  by  the 
consent  of  parties,  and  we  think  it  was  error  to  receive  her 
statement  without  her  having  first  been  sworn.  (Code, 
251,  sec.  699.) 

The  judgment  of  the  circuit  court  will  be  reversed,  and  a 
new  trial  ordered. 


B.  HAMBURGER,  Respondent,  v.  PETER  and  BRIDGET 

GRANT,  Appellants. 

Fraudulent  Convetancb — Where  the  amount  of  a  creditor's  claim  was 
only  three  dollars  and  fifty  cents:  Held,  that  a  court  of  equity  would 
not  interfere  to  set  aside  a  conveyance,  alleged  to  be  fraudulent,  at  the 
suit  of  such  creditor. 

Appeal  from  Clatsop  County. 

The  appellants  are  husband  and  wife.  The  respondent 
alleges,  that  on  the  thirteenth  day  of  July,  1878,  he  recov- 
ered   judgment    against  the  appellant,  Peter   Grant,  for 
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seventj-seyen  dollars  and  twenty-seven  cents,  upon  wliicb 
an  execution  was  issued  on  the  twenty-fifth  of  the  same 
month,  and  returned  unsatisfied  except  as  to  four  dollars; 
that  on  July  10, 1877,  Grant  entered  into  a  contract  with 
one  Armstrong,  for  the  purchase  of  the  property  in  ques- 
tion; that  thereafter,  on  the  eighteenth  of  July,  1877,  and 
after  the  greater  portion  of  the  debt  recovered  upon  had 
been  contracted,  the  appellants,  for  the  purpose  of  defraud- 
ing their  creditors,  and  to  prevent  the  respondent  from  col- 
lecting his  claim,  caused  the  property  bargained  for  by 
Peter  Grant,  to  be  conveyed  by  Armstrong  to  Bridget, 
Peter's  wife,  without  consideration.  The  appellants  deny 
that  the  indebtedness  in  question  was  contracted  prior  to 
the  conveyance  complained  of,  or  that  there  was  any  in- 
debtness  by  Peter  Grant  to  Hamburger,  at  that  time,  or  that 
the  conveyance  was  fraudulent,  and  it  is  alleged  that  the 
property  described  was  purchased  by  money  which  con- 
stituted a  part  of  Bridget's  separate  estate. 

The  referee  found  that  at  the  time  the  conveyance  was 
made,  Peter  Grant  was  only  indebted  to  Hamburger  in  the 
sum  of  three  dollars  and  fifty  cents.  The  court  below 
found  that  the  conveyance  from  Armstrong  to  Bridget 
Grant  was  made  in  contemplation  of  future,  as  well  as  of 
existing  debts,  and  was  fraudulent,  and  decreed  that  it  be 
set  aside. 

J.  Q.  A,  Bowlby,  and  0.  F,  Belly  for  appellants. 
J.  W.  Rdbb  and  C,  W,  Fulton,  for  respondent. 

By  the  Court,  Kelly,  C.  J. : 

We  think  that  the  weight  of  testimony  in  this  case  shows 
that  the  contract  made  on  the  tenth  of  July,  1877,  for  the 
purchase  of  the  house  and  leasehold  interest  was  made  with 
Armstrong  by  Bridget  Grant  and  not  by  her  husband  Peter, 
the  defendant;  and  that  she  paid  for  the  property  out  of  her 
own  money,  and  on  the  eighteenth  of  July,  1877,  took  the 
conveyance  from  Armstrong  in  her  own  name. 

The  referee  found  that  on  that  day  Peter  Grant  was  in- 
debted to  the  plaintiff  in  the  sum  of  three  dollars  and  fifty 
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cents.  We  think  the  evidence  fails  to  establish  the  fact  that 
the  conveyance  was  taken  in  the  name  of  Bridget  Grant  to 
defraud  the  plaintiff  out  of  this  small  sum  of  money.  More- 
over, the  interposition  of  a  court  of  equity  ought  not  to  be 
asked  to  set  aside  a  deed  on  the  ground  of  fraud  for  such  a 
small  Bum  of  money.  For  these  reasons  the  decree  of  the 
court  below  will  be  reversed  and  the  complaint  dismissed. 
Decree  reversed. 


C.    L.    PAEKER,    Respondent,    v.  MOSES  ROGERS, 

Appellant. 

Tide  Lands — Grantee  of  Riparian  Owner. — A  person  who  has  purchased 
tide  land  of  a  riparian  proprietor  has  the  exclusive  right  to  a  deed  from 
the  state  to  such  tide  land,  if  he  makes  his  application  to  purchase  in  the 
time  allowed  by  the  statute. 

Donation  Law — Bond  for  Deed. — ^A  bond  for  a  deed  to  land,  made  prior 
to  September  27,  1850,  can  be  enforced  against  the  obligee  after  he  ob- 
tains  a  patent  from  the  United  States  under  the  act  of  September  27» 
1850. 

Wharf  Rights — Reservation  of  Privtlbobs. — ^Where,  in  a  conveyance  of 
a  lot  bounded  on  tide  water,  the  grantor  reserves  all  privileges  around 
said  lot,  it  is  a  reservation  of  the  right  of  wharfing. 

This  is  a  suit  brought  to  have  the  appellant,  Moses  Rogers, 
decreed  to  be  a  trustee  for  the  respondent,  Parker,  of  what- 
ever title  he  acquired  under  and  by  yirtue  of  a  deed  exe- 
cuted by  the  board  of  tide  land  commissioners  to  said  Rogers, 
lot  3,  in  block  8,  in  McOlure's  addition  to  the  city  of  Astoria. 
The  facts  are  as  follows : 

One  John  McGlure,  prior  to  the  twentieth  day  of  April, 
A.  D.  1850,  was  a  white  male  citizen  of  the  United  States,  a 
resident  of  Oregon,  and  a  married  man,  and  was  a  settler 
and  residing  upon,  and  cultivating,  that  part  of  the  public 
domain  in  Oregon  afterwards  known  as  McOlure's  Donation 
Claim,  upon  which  a  portion  of  the  town  of  Astoria  now 
stands,  and  which  claim  embraced  so  much  of  lot  six  in 
block  eight  as  lies  above  ordinary  high-water  mark  of  the 
Columbia  river.  After  the  passage  of  the  act  of  congress 
of  September  27,  1850,  commonly  known  as  the  donation 
law,  John  McClure  notified  upon  and  continued  his  resi- 
dence upon  and  cultivation  of  said  donation  claim,  and  in 
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all  respects  complied  with  the  conditions  and  provisions  of 
said  act,  so  as  to  become  entitled  to  said  donation  and  to  a 
patent;  and  on  or  about  the  twenty-seventh  day  of  March 
A.  D.  1866,  a  patent  was  duly  issued  to  said  McClure  and 
Louisa,  his  wife. 

Prior  to  the  twentieth  day  of  April,  1850,  McClure  had 
laid  ofif  a  portion  of  said  donation  land  claim  as  a  town  site 
/into  lots  and  blocks — the  blocks  numbered  from  one  to 
eight  and  over — and  made  a  map  thereof.  Block  eight 
on  said  map,  as  laid  out,  was  situated  partly  below  and 
partly  above  ordinary  high-water  mark  of  the  Columbia  river 
— that  is  to  say,  ordinary  high-water  mark  of  the  river  crosses 
lot  6  in  block  8,  several  feet  south  of  the  north  end  of  said 
lot;  and  ordinary  low-water  mark  crosses  lot  3  in  block  8 
several  feet  north  of  the  south  line  of  lot  3 — lot  3  li^3  im- 
mediately north  of  and  adjoining  said  lot  6.  On  the  twen- 
tieth of  April,  1850,  McClure  delivered  to  one  W.S.  Keene 
his  obligation  under  seal,  and  reciting  that  he  had  sold  lot 
6  in  block  8,  "  being  fifty  feet  front  by  one  hundred  in  depth 
only,  and  bounded  on  one  side  by  the  Columbia  river,"  and 
obligating  himself  and  his  heirs  to  make  to  Keene  a  deed 
in  fee  simple  to  the  lot,  ''  bounded  as  above  described," 
''  with  a  full  reservation  of  all  and  every  privilege  around 
said  lot." 

About  the  fourth  of  February,  1858,  McClure  and  wife 
conveyed  all  their  interest  in  the  donation  claim  to  Cyrus 
Olney,  including  so  much  of  block  eight  as  was  situated 
within  the  boundaries  of  the  claim,  and  all  the  riparian 
rights  appurtenant  thereto.  Olney  took  with  notice  of 
Keene's  purchase.  Thereafter,  and  on  the  nineteenth  of 
September,  1865,  Olney  conveyed  to  the  appellant  said  lot 
six  in  block  eight.  The  deed  contained  a  reservation  in  the 
following  words:  ''Exclusive  of  any  wharfing  privileges." 
The  appellant  had  already  succeeded  to  the  rights  of  Keene 
in  said  lot  six,  and  was  in  possession  of  so  much  of  it  as 
lies  above  ordinary  high  water.  Thereafter,  and  for  a  valu- 
able consideration,  Olney  conveyed  to  the  respondent,  Par- 
ker, lot  three  in  block  eight. 

The  appellant,  Rogers,  on  the  third  day  of  August,  1876, 
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procured  from  the  board  of  commissiouers  for  the  sale  of 
state  lands,  a  deed  from  the  state  for  the  tide  lands  in  front 
of  lot  number  six,  which  covers,  and  under  which  he  claims 
lot  number  three.  Prior  to  the  application  by  Rogers  to 
purchase  from  the  state  board,  Parker,  the  respondent,  had 
erected  a  wharf  and  building. 

JVm.  Strong  &  Sons,  for  appellant: 

The  land,  as  described  in  the  bond  of  McOlure  to  Keene 
of  the  twentieth  day  of  April,  1850,  is  bounded  on  one  side 
by  the  Columbia  river.  To  be  sure,  it  says  that  is  one  hun- 
dred feet  only  in  depth,  but  by  the  well-established  rule  of 
construction,  if  the  one  hundred  feet  line  does  not  reach 
the  Columbia  river,  ii;  must  be  extended  until  it  does;  dis- 
tances must  yield  to  natural  objects.  There  is  this  reserva- 
tion in  the  deed,  viz.:  "With  a  full  reservation  of  every 
privilege  around  said  lot."  This,  we  contend,  is  not  suffi- 
ciently certain  in  description  to  reserve  anything.  The 
property  reserved  must  be  described  with  the  same  accuracy 
as  in  a  deed.     (3  Washb.  on  Eeal  Prop.  377.) 

If  the  reservation  was  good,  it  is  to  McClure  alone,  the 
word  assign  nowhere  being  used.  "A  reservation  being 
equal  to  a  grant,  there  must  be  proper  words  of  limitation 
and  inheritance  if  the  grantor  intends  to  secure  it  to  him- 
self and  his  heirs,  or  to  extend  the  enjoyment  beyond  his 
own  life."  (3  Washb.  on  Real  Prop.  377,  sec.  67;  9  Johns. 
73.) 

It  is  admitted  that  Rogers  has  succeeded  to  all  the  rights 
of  Eeene,  under  the  bond  of  April  20, 1850.  It  is  said  that 
Rogers  took  a  deed  from  Olney,  September  19,  1865,  con- 
taining this  clause:  "Exclusive  of  any  wharfing  privileges." 
If  this  is  anything,  it  is  an  exception  out  of  a  grant;  some- 
thing which  did  not  belong  to  the  party  who  made  the  grant; 
the  wharfing  rights  were  all  outside  of  the  donation  land 
claim  of  McClure.  And  it  is  neither  a  principle  of  law  nor 
equity,  that  where  a  party  takes  a  quitclaim  deed  for  a 
portion  of  a  tract  of  land  he  claims,  he  is  thereby  estopped 
from  claiming  the  remainder  of  the  tract. 

Our  title  to  the  property  in  controversy  rests  upon  the 
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state  deed,  which  stands  unimpeached  by  the  testimony. 
There  was  no  mistake  or  inadvertence.  The  board  intended 
to  give  the  deed  to  Bogers,  and  that  intention  was  carried 
out.  There  is  not  the  slightest  testimony  going  to  show 
any  fraud  in  act  or  design  upon  the  part  of  Bogers  in  ap- 
plying to  purchase  tide  lands  in  front  of  and  abutting  upon 
land  that  he  did  own.  There  is  nothing  to  justify  any  fraud 
or  mistake  of  fact  upon  the  state  board.  And  it  seems  not 
altogether  decorous  in  a  state  court  of  justice — in  the  su- 
preme court  of  the  state — that  private  litigants  should  be 
heard  without  proof,  or  sufficient  foundation  in  fact  to  raise 
even  a  suspicion,  to  charge  fraud  upon  state  officials  in  the 
exercise  of  their  quasi- judicial  functions  for  the  purpose  of 
gaining  advantage  in  a  suit  in  which  they  alone  are  in- 
terested. 

We  also  rest  upon  our  title  through  the  bond  of  McClure 
to  Keene,  and  the  law  of  this  land  which  gives  the  tide  land 
to  him  who  owns  the  river  bank  upon  which  it  fronts,  unless 
some  one  else  shall  show  that  he  is  entitled  to  purchase 
under  some  provisions  of  law,  and  has  purchased.  Until 
he  has  purchased,  what  right  has  he  except  to  present  his 
proofs  to  the  board  and  ask  the  proper  courts  for  a  man- 
damus to  compel  them  to  make  a  deed  ?  The  title  or  claim 
of  Parker,  the  respondent,  must  come  either  from  the  deed 
made  to  him  by  Cyrus  Olney  on  the  eighteenth  of  November, 
1870,  or  it  must  come  through  proceedings  before  the  state 
board  of  commissioners  for  the  sale  of  state  lands. 

Now  as  to  the  claim  of  title  by  the  deed :  To  hold  that 
McClnre  could  convey  this  to  Olney  and  Olney  to  Parker, 
and  thus  give  him  a  good  title  to  the  same  on  the  ground 
that  McClure  acquired  such  title  under  his  donation  patent, 
would  be  to  hold  that  all  patents  of  land  that  fronts  on  tide 
water  embrace  the  tide  lands  in  front  of  them,  and  that  the 
state  is  not  the  owner  of  such  tide  lands.  Did  he  acquire 
any  rights  under  the  state  tide  land  laws  ?  The  laud  claimed 
by  the  respondent  is  tide  land,  and  there  is  other  tide  land 
between  it  and  the  bank  above  high  water.  The  statute 
provides  that  the  owner  of  land  abutting  or  fronting  on  the 
river  has  the  absolute  right  to  purchase  all  the  tide  land  in 
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front  of  the  land  so  owned,  subject  to  the  following  proviso. 
Provided,  that  if  valuable  improvements  have  been  made 
upon  any  of  the  tide  lands  of  this  state  before  tlie  title  to 
the  land  on  the  shore  shall  have  passed  from  the  United 
States,  the  owner  of  such  improvements  shall  have  the  ex- 
clusive right  to  purchase  the  lands  so  improved,  extending 
to  low-water  mark,  for  the  period  of  three  years  from  the 
approval  of  the  act  to  which  this  is  amendatory.  (Act 
approved  October,  1874.  The  act  to  which  it  was  amenda- 
tory was  approved  October  28,  1872.) 

Parker  is  clearly  not  entitled  to  claim  the  patent  from  the 
atate,  because  he  does  not  own  the  bank  upon  which  it 
fronts.  He  is  clearly  not  entitled  under  the  proviso;  for,  as 
has  been  before  shown,  the  title  passed  from  the  United  States 
on  the  twenty-seventh  day  of  March,  1866,  and  Parker  made 
no  improvements,  valuable  or  Otherwise,  and  none  were 
made  on  said  land  by  any  one  else  prior  to  the  time  when 
Parker  bought  this  property  of  Olney,  November  18,  1870. 

Dolphy  Bronaugh^  Dolph  dt  Simon,  for  respondent : 

A  grant  of  land  adjacent  to  a  navigable  stream  extends 
only  to  meander  lines  of  ordinary  high  water.  {Hinman  v. 
Wai-ren,  6  Or,  408;  R.  R.  Co.  v.  Schiirmeir,  7  Wall.  272; 
Kraust  v.  Crawford,  18  Iowa,  549.)  The  owner  of  the  shore, 
by  virtue  of  such  ownership,  has  a  right  to  construct  wharves, 
bridges,  piers,  and  landing  places  below  low-water  mark,  if 
he  confoims  to  the  regulations  of  the  state,  and  does  not 
obstruct  the  paramount  right  of  navigation.  {Dalion  v. 
Strong,  1  Black,  23;  Railroad  Co.  v.  Schurmeir,  7  Wall. 
272;  Lochvood  v.  N.  Y.  dt  New  Haven  Railroad  Co.,  37  Conn. 
387 ;  Taiea  v.  Milwaukee,  10  Wall.  497 ;  Ghunt  v.  Davenport, 
18  Iowa,  179;  Angel  on  Tide  Waters,  171,  234;  Botvman's 
Devisees  v,  Waiham,  2  McLean,  376;  Austin  v.  Cartas  1 
Mass.  231.)  This  right  may  be  transferred  without  the 
shore,  or  may  be  reserved  upon  sale  of  the  shore.  (Goodfell 
V.  Lawson,  42  Md.  348;  Elixabeth  Phillips  v.  Jacob  Rhodes,  7 
Met.  322;  Emu7\s  v.  Turnbull,  2  Johns.  322;  JVelch  et  al.  v. 
Taylor  et  al.,  ante.) 

Tide  lands  belong  to  the  state  by  virtue  of  its  sovereignty. 
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and  do  not  pass  by  United  States  patent.  (Hinman  v. 
Warren,  6  Or.  408;  Welch  et  cU.  v:  Taylor  et  ah,  ante.)  Prior 
to  tbe  conveyance  from  Cyrus  Olney  to  tbe  appellant,  April 
19,  1865,  Olney  had  a  right  under  the  act  of  October  17, 
1862,  to  wharf  out  in  front  of  lot  6,  and  this  right  he  re- 
served. {General  Lavps,  787.)  Application  to  purchase 
tide  lands  confers  a  right  to  be  lost  only  by  the  fault  of  the 
applicant.  (43  Cal.  56.)  Parker  was  entitled  to  purchase 
under  the  amendatory  act  of  1864,  and  Bogerswas  not  enti- 
tled to  purchase  under  either  act.  (General  Laws  of  Ore- 
gon, sec.  69,  p.  644;  Laws  of  1874,  76.)  A  party  obtaining 
a  grant  or  patent  from  the  state  to  lands  which  equitably 
belong  to  another,  will  hold  the  legal  title  in  trust  for  that 
other.  (33  Cal.  262,  263;  20  Ark.  664;  38  Cal.  90;  30  Cal. 
306,  and  cases  cited;  6  Or.  26.) 

By  the  Court,  Boise,  J. : 

From  tbe  admitted  facts,  Bogers,  before  he  received  the 
deed  from  Olney,  was  the  owner  in  equity  of  lot  6  in  block 
8  in  tbe  city  of  Astoria  under  the  bond  executed  by  McClure 
to  Keeue,  for  it  has  been  uniformly  held  that  a  contract  for 
tbe  sale  of  a  donatiou  claim  by  one  in  possession  under  the 
provisional  government  of  Oregon  made  prior  to  September 
27,  1850,  tbe  date  of  the  donation  law,  so  called,  can  be  in- 
ferred against  tbe  obligee,  who  afterwards  obtains  a  patent 
under  such  act,  or  his  assignees,  who  buy  with  notice. 
{Lamb  v.  Davenport,  1  Sawyer,  609.)  The  words  in  said 
bond,  "with  a  full  reservation  of  all  and  every  privilege 
around  said  lot,"  were  undoubtedly  intended  to  operate  as 
a  reservation  of  the  right  to  build  a  wharf.  The  language 
being  general  and  reserving,  all  privileges  would  include 
everything  appurtenant  to  said  lot,  and  is  more  comprehen- 
sive than  the  reservation  in  the  deed  by  Olney  to  Bogers, 
when  wharfing  privileges  alone  are  reserved  to  the  grantor; 
so  that  the  deed  from  Olney  to  Bogers  granted  to  him  all 
the  interest  in  the  lots  which  he  was  equitably  entitled  to 
under  the  bond  from  McClure  to  Eeene.  Such  being  the 
situation  of  the  parties,  Olney  and  Bogers,  in  reference  to 
the  title  to  lot  6,  we  will  now  consider  what  rights  were  con- 
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ferred  on  them,  or  on  either  of  them,  by  the  law  of  1862, 
granting  the  right  of  bnilding  wharres  to  persons  owning 
lands  on  tide  waters.  Section  1  of  that  act  provides,  "  that 
the  owner  of  any  land  in  this  state,  lying  upon  any  naviga- 
ble stream  or  other  like  water  within  the  corporate  limits  of 
any  incorporated  town  therein,  is  hereby  authorized  to  con- 
struct a  wharf  or  wharves  upon  the  same,  and  extend  such 
wharf  or  wharves  into  such  stream  or  other  like  water  be- 
yond low-water  mark,  so  far  as  may  be  necessary  and  con- 
venient for  the  use  and  accommodation  of  any  ships  or 
other  boats  or  vessels  that  may  or  can  navigate  such  stream 
or  other  water." 

At  the  time  this  law  was  enacted,  Astoria  was  an  incor- 
porated town,  and  as  the  evidence  shows,  had  been  laid  out 
into  blocks  and  lots,  and  some  of  these  lots  were  situated 
entirely  below  high-water  mark;  such  lots  as  were  below 
high-water  and  above  low-water  were  the  property  of  the 
state,  and  no  law  had  then  been  enacted  providing  for  the 
sale  of  tide  lands.  When,  therefore,  a  franchise  was  granted 
to  the  owner  of  any  land  lying  on  tide  water  to  construct  a 
wharf  on  his  said  land  and  extend  it  beyond  the  line  of  low 
water,  such  franchise  necessarily  included  the  right  to  build 
the  wharf  over  the  land  between  high  and  low  water.  Why 
the  statute  makes  no  mention  of  the  tide  lands  over  which 
the  wharf  must  necessarily  be  extended  is  not  now  apparent, 
and  it  may  be  that  it  was  then  thought  that  these  lands  were 
private  property  and  the  subject  of  sale,  as  they  were  then 
claimed  as  such  property,  being  sold  like  the  lands  above 
high  water.  The  legislature  seems  to  have  assumed  that 
these  tide  lands  were  the  subjects  of  sale  by  the  owner  of 
the  adjacent  land  above  high  water  in  the  act  of  1874, 
where  it  is  provided  that  the  purchaser  of  any  tide  land 
from  the  owner  of  the  land  adjacent  to  such  tide  land  shall 
have  the  right  to  purchase  the  same  from  the  state.  By 
this  act  the  legislature  recognizes  the  rights  of  purchasers 
from  adjacent  owners.  It  is  a  clear  rule  that  any  franchise 
which  is  the  Subject  of  sale  may  also  be  the  subject  of  res- 
ervation. 

We  are  aware  that  it  is  a  general  rule  that  what  is  appur- 
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teuant  to  laud,  passes  with  it,  being  an  incorporeal  heredita- 
ment, but  the  right  to  build  a  whai-f  on  the  land  of  the  state 
below  high  water,  is  a  franchise  which  attaches  to  the  tide 
land,  and  it  is  appurtenant  to  it  rather  than  to  the  adjacent 
land,  for  it  can  be  severed  from  the  adjacent  land  and  en- 
joyed without  it.  The  legislature  has  established  the  right 
of  the  adjacent  owners  to  sell  the  right  of  wharfing  on  the 
adjoining  tide  lands,  by  recognizing  such  sales  and  giving 
the  owners  thereof  the  preference  to  purchase. 

There  is  no  other  construction  that  will  harmonize  these 
statutes  and  carry  out  the  evident  intention  of  the  legislature 
to  secure  these  lands  to  those  who  'have  purchased  them 
from  the  owners  of  the  adjacent  lands  and  made  improve- 
ments on  them.  It  seems  to  have  been  the  uniform  purpose 
of  the  legislature  to  protect  those  who  had  purchased  these 
lands  from  riparian  proprietors  or  who  in  good  faith  had 
made  valuable  improvements  on  them.  For  the  act  of  1872 
(General  Laws,  644)  provides  for  the  protection  of  those 
who  had  made  such  improvement  on  the  tide  lands  prior  to 
the  issuance  of  a  patent  to  the  adjacent  lands.  This  act 
being  deemed  insufficient,  the  act  of  1874  was  passed,  which 
has  extended  the  provisions  of  the  act  of  1872,  and  provides 
for  protection  of  those  who  have  purchased  tide  lands  from 
the  proprietor  of  the  adjacent  land.  Though  the  state  was 
under  no  legal  obligation  to  recognize  the  rights  of  either 
the  riparian  owner  or  those  who  had  occupied  these  tide 
lands,  still  the  legislature,  considering  the  fact  that  these 
lands  had  been  dealt  with  as  private  property  and  improved 
sometimes  by  the  erection  of  expensive  structures  which 
were  a  great  advantage  to  commerce,  made  what  we  think 
wise  and  just  provisions  for  the  protection  of  those  who  had 
spent  their  money  in  purchasing  and  improving  these  lands, 
which  improvements  were  in  many  cases  absolutely  necessary 
as  aids  to  commerce. 

We  think  the  admitted  facts  in  this  case  show  that  Parker 
was  a  purchaser  of  the  former  adjacent  proprietor,  who  had 
reserved  the  right  of  wharfing,  and  that  that  right,  under 
the  laws  of  the  state,  did  not  belong  to  Kogers.  At  the  time 
the  application  for  purchase  of  the  land  in  controversy  was 
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made  to  the  state  board,  Parker  l^ad  the  exclusive  right  to 
purchase  the  land  from  the  state,  and  the  deed  from  the 
state  should  haye  been  given  to  him  and  not  to  Bogers. 
The  decree  of  the  circuit  court  will  be  affirmed. 


JOHN  McCULLOUGH,   Appellant,   v.  M.   S.  HELL- 
MAN  AKD  W.  H.  CLARK,  Respondents. 

SOBETT,  NOT  DISCHARGED  BY  JUDGMENT  AGAINST  PRINCIPAL. —The  recov- 
ery of  a  judgment  against  a  principal  debtor  on  a  note  given  by  him,  is 
no  bar  to  an  action  against  him  and  another  on  a  note  given  as  collateral 
secnrity  for  the  debt  of  the  principal  unless  such  judgment  has  been 
satisfied. 

Appeal  from  Grant  County.  The  facts  are  stated  in  the 
opinion. 

ShaUvck  (£  KUleriy  for  appellant : 

In  the  absence  of  any  express  agreement  on  tlie  subject, 
the  holder  of  a  claim  as  collateral  security  may  sue  on  it 
and  hold  the  money  when  collected  in  place  of  the  collateral 
instrument.  (Nelson  v.  Edwards,  40  Barb.  279;  Jones  y. 
Hawkins^  17  Ind.  650;  Dix  v.  TaUy^  14  La.  An.  456.)  A 
collateral  security  is  not  extinguished  by  a  recovery  of  judg- 
ment for  the  principal  debt.  {Bank  of  Chenango  v.  Hyde^  4 
Gowen,  567.)  Though  the  note  representing  the  principal 
debt  may  be  merged  into  a  judgment  thereon,  yet  the  collat- 
eral securities  therefor,  whether  upon  real  or  personal  prop- 
erty, should  be  allowed  to  stand;  such  securities  are  to  be 
canceled  only  by  a  satisfaction  of  the  principal  debt,  or  by 
Toluntary  surrender.  (BiUler  v.  Miller ^  1  N.  T.  500;  13 
Johns.  240.) 

A  creditor  who  holds  bonds  as  collateral  security  does 
not  lose  his  right  to  hold  the  bonds  by  suing  the  prin- 
cipal and  imprisoning  him  on  getting  judgment.  (Smith  y. 
Slroutf  63  Me.  205;  Brandt  on  Suretyship,  214.)  Judgment 
against  the  principal  is  no  bar  to  suit  against  the  surety. 
(Brandt  on  Suretyship,  340;  White  v.  Sinith,  33  Pa.  St.  186; 
Fireman's  Ins.   Co.   v.   McMillan,   29  Ala.   147.)    A  note 


192  McCuLLOUGH  V.  Hellman.  [Sup.  Ct. 

Opinion  of  the  Court— Kelly,  0.  J. 

pledged  as  collateral  security  for  a  debt  due  the  plaintiff 
from  the  pledgor  continues  valid  and  effectual  until  the 
principal  debt  is  paid,  notwithstanding  the  evidence  of  such 
principal  debt  has  been  changed  from  a  promissory  note  to 
a  judgment.  (Fisher  v.  Fisher,  98  Mass.  303.) 
There  was  no  appearance  for  the  respondent. 

By  the  Court,  Kelly,  C.  J. : 

The  complaint  states  in  substance  that  on  the  eighth  day 
of  September,  1876,  the  respondent,  M.  S.  Hellman,  exe- 
cuted and  delivered  his  promissory  note  to  the  appellant, 
John  McCuUough,  for  the  sum  of  two  thousand  and  five 
hundred  dollars,  payable  six  months  after  date;  that  at  the 
same  time  Hellman  delivered  to  appellant  two  warrants 
drawn  by  the  state  treasurer  in  favor  of  S.  0.  Hillis,  amount- 
ing to  one  thousand  eight  hundred  and  twenty-five  dollars, 
and  payable  to  him  or  order.  These  warrants  were  deliv- 
ered to  the  appellant  to  be  held  by  him  as  collateral  security 
for  the  payment  of  the  two  thousand  and  five  hundred  dol- 
lar note,  and  they  were  so  held  by  him  until  the  twentieth 
day  of  July,  1877.  On  that  day,  in  consideration  that  the 
appellant  should  deliver  the  warrants  to  them,  the  respond- 
ents agreed  to  execute  and  did  execute  and  deliver  to  the 
appellant  their  joint  and  several  promissory  note  payable  to 
him  or  order  one  day  after  date  for  one  thousand  dollars. 
This  note  was  delivered  by  respondents  to  the  appellant  in 
lieu  of  the  two  warrants,  and  held  by  him  as  collateral 
security  for  the  payment  of  Hellman's  note  for  two  thou- 
sand and  five  hundred  dollars. 

An  action  was  commenced  on  this  latter  note  and  a  judg- 
ment obtained  thereon  on  the  eighteenth  day  of  September, 
1878,  for  two  thousand  two  hundred  and  nine  dollars  and 
ninety  cents  against  Hellman,  and  on  this  judgment  there 
is  still  due  the  sum  of  one  thousand  nine  hundred  and  sev- 
enty-six dollars  and  twenty-eight  cents.  The  appellant,  al- 
though he  has  used  all  diligence  to  collect  the  same,  has 
been  unable  to  do  so,  and  said  Hellman  has  no  property 
liable  to  execution.  The  appellant  (plaintiff  below)  then 
alleges  in  his  complaint  that  he  is  the  owner  and  holder  of 
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the  note  for  one  thousand  dollars,  made  and  delivered  to 
him  by  the  respondents  (defendants  below)  on  the  thirtieth 
day  of  July,  1877,  that  the  whole  amount  and  interest  there- 
on is  due  to  him  from  the  respondents  and  he  demands  a 
judgment  for  that  sum. 

The  respondents  demurred  to  the  complaint,  and  assigned 
as  grounds  of  demurrer  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  sustained  the 
demurrer  and  rendered  a  judgment  for  the  respondents.  In 
this  we  hold  there  was  error. 

This  action  was  brought  upon  the  one  thousand  dollar 
note  which  was  given  as  collateral  security  for  the  payment 
of  the  two  thousand  five  hundred  dollar  note  of  Hellman, 
and  it  is  not  a  legal  defense  to  show  that  appellant  brought 
an  action  and  recovered  a  judgment  upon  the  two  thousand 
five  hundred  dollar  note,  and  that,  therefore,  the  whole  in- 
debtedness of  respondents  was  merged  in  that  judgment. 
The  recovery  of  a  judgment  upon  a  simple  contract  debt 
without  satisfaction  thereof  will  not  discharge  a  note  pledged 
as  collateral  security  for  the  debt.  (Fisher  v.  Itshe)',  98 
Mass.  303.)  The  recovery  of  a  judgment  against  a  principal 
is  no  bar  to  an  action  against  him  and  another  on  a  con- 
tract of  guaranty  executed  by  both  of  them  jointly.  (  White 
V.  SmUh,  33  Penn.  St.  186;  Brandt  on  Suretyship,  3400 

The  judgment  of  the  court  below  is  reversed  and  this 
cause  remanded  for  further  proceedings.. 
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Administration-^Jukisdictiok  of  County  Court— Distribution  of  Per-  I   8  iw| 

80NAL  Propertt. — The  oonnty  conri  has  exclusive  jurisdiction  over  the 
distribution  of  the  personal  property  of  deceased  persons,  and  if  there  be 
an  antenuptial  contract  which  affects  such  property  it  should  be  proved  f^      ^ 

before  such  court  and  the  rights  of  the  parties  thereunder  determined  {^      616 

by  such  county  court. 

Idem— Orders  Final,  When. — If  parties  interested  in  the  estate  do  not  ap- 
peal from  orders  of  the  county  court  duly  made,  such  orders  become 
final  and  can  not  be  inquired  into  in  a  court  of  equity. 
13 
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This  is  a  suit  to  establish  a  trust.  It  is  alleged  in  the 
complaint  that  on  the  sixth  of  Jane,  J1873,  one  Isaac  Winkle 
and  the  respondent,  in  contemplation  of  marriage,  entered 
into  an  agreement  as  follows:  "That  for  and  in  considera- 
tion of  marriage  between  Isaac  W,  Winkle,  of  Benton 
county,  Oregon,  and  Lucinda  Brj^an,  of  Lane  county,  Ore- 
gon, the  said  Lucinda  Bryan  hereby  covenants  and  agrees 
to  and  with  the  said  Isaac  W.  Winkle  and  his  heirs  at  law, 
to  release  and  abandon  all  claim  of  dower  in  and  to  all  the 
real  estate  of  the  said  Isaac  W.  Winkle,  to  which  she  would 
be  entitled  in  the  law  by  reason  of  said  marriage,  and  waives 
all  right,  both  at  law  and  equity,  to  any  dower  in  said  real 
estate  of  said  Isaac  W.  Winkle,  and  transfers  all  her  right 
of  dower  which  she  may  obtain  by  reason  of  said  marriage, 
to  said  heirs.  And  the  said  Isaac  W.  Winkle  hereby  agrees 
to  and  with  the  said  Lucinda  Bryan  that  she  shall  have, 
possess,  and  enjoy  of  his  property  an  equal  share  withhis 
heirs;  that  at  his  death  his  real  and  personal  estate  shall  be 
sold  and  converted  into  money,  and  that  the  proceeds 
thereof  shall  be  divided  equally  between  said  Lucinda 
Bryan  and  any  other  heirs.  This  instrument  to  be  void  in 
case  said  marriage  is  not  consummated." 

That  said  Isaac  Winkle  and  the  respondent  afterwards 
intermarried;  that  after  said  marriage,  said  Isaac  Winkle 
died  possessed  of  the  property  described  in  the  complaint; 
that  after  his  death,  and  about  the  month  of  September, 
1876,  administration  of  his  estate  was  duly  granted  to  one 
John  S.  Baker,  who  duly  qualified  and  proceeded  to  dis- 
charge the  duties  of  his  trust;  that  the  respondent  applied  to 
the  county  court  and  had  set  apart  to  her,  under  section 
1095  of  the  code,  all  of  the  property  in  dispute  in  this  case, 
except  two  beds  and  bedding;  that  the  appellant,  and  some 
other  children  of  the  deceased,  were  about  to  take  steps  to 
have  the  legality  of  said  order  tested,  but  the  respondent 
gave  assurances  that  she  did  not  desire  said  allowance,  and 
then  the  appellant  gave  up  the  idea  of  appealing  from  said 
order;  that  the  respondent  had  also  obtained  possession  of 
two  beds  and  bedding,  of  the  value  of  one  hundred  dollars, 
since  the  death  of  said  Isaac  Winkle,  which  belonged  to 
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said  estate,  and  that  she  wrongfallj  and  fraudulently  re- 
fuses to  allo^  the  same  to  be  distributed  among  said  heirs; 
that  said  administration  has  been  duly  closed  and  said  ad- 
ministrator discharged,  and  that  the  appellant  had  purchased 
the  interest  of  the  other  heirs  of 'said  property. 

The  circuit  court,  on  the  motion  of  respondent,  struck  out 
of  the  complaint  all  the  allegations  of  ownership  or  claim 
to  the  property  set  apart  to  her  under  section  1095  of  the 
code. 

The  respondent  answered,  denying  the  execution  of  the 
agreement  referred  to;  that  a  distribution  of  any  property 
had  been  made  under  the  terms  of  such  agreement;  that 
she  obtained  possession  of  the  beds  and  bedding  as  alleged 
in  the  complaint,  and  she  alleges  that  such  bedding  is  ex^ 
empt  from  execution  and  was  so  during  the  administration 
of  the  estate;  that  the  administrator  failed  to  include  such 
property  in  his  inventory;  that  it  has  never  been  adminis- 
tared  upon;  that  the  estate  has  been  settled  and  the  admin* 
istrator  discharged;  that  Isaac  Winkle  was  a  resident  and 
householder  in  Benton  county,  and  that  the  property  was 
kept  by  him  for  the  use  of  the  family;  that  the  respondent 
is  his  widow  and  is  entitled  to  it. 

Upon  the  issues  presented  and  the  evidence  taken,  the 
court  rendered  a  decree  in  favor  of  the  respondent,  dismiss- 
ing the  appellant's  bill.  From  that  decree  this  appeal  is 
taken. 

F.  A.  Chenoweth,  for  appellant. 

John  Burnett  and  R.  S.  Strahany  for  respondent. 

By  the  Court,  Boise,  J. : 

A  number  of  questions  have  been  discussed  in  this  case, 
and  among  them  the  jurisdiction  of  a  court  of  equity  to  de- 
clare and  enforce  a  trust  in  a  case  like  this.  It  is  claimed 
by  the  respondent  that  the  appellant  can  only  obtain  a  title 
to  the  property  in  dispute  by  an  order  of  the  probate  or 
county  court.  We  think  that  this  position  is  correct,  for  it 
is  a  fundamental  principle  of  the  common  law  of  this  country 
that  the  personal  property  of  deceased  persons  goes  by 
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operation  of  law  to  the  administrator  when  the  deceased 
leaves  no  will.  Under  oar  statute  he  must  distribute  it  or 
the  proceeds  of  it  under  the  orders  of  the  county  court. 
(Statutes  of  Oregon,  p.  328,  sec.  1109;  p.  648,  sec.  2.) 

The  title  to  the  personal  property  of  a  deceased  person 
must  be  derived  from  the  administrator  through  the  orders 
of  the  court,  and  the  orders  of  said  court  and  the  distribu- 
tioD  made  under  them  of  personal  property,  are  binding  on 
all  persons  who  are  interested  in  the  estate,  provided  such 
orders  are  regular  and  in  due  form  of  law.  The  antenuptial 
contract  setr  out  in  this  case  should  have  been  proven  in  the 
probate  court,  and  the  rights  of  the  parties  affected  by  it 
there  determined,  and  if  the  parties  were  not  satisfied  with 
the  proceedings  there  had,  then  either  could  have  appealed 
to  the  circuit  court.  If  they  neglected  to  appeal,  the  decree 
of  the  probate  court  became  final,  and  is  not  subject  to  be 
reviewed  in  a  court  of  equity.  It  is  claimed  that  the  two 
beds  named  in  the  complaint  were  not  disposed  of  by  the 
administrator.  If  these  beds  or  any  other  property  were 
not  administered  on  by  the  administrator,  and  the  adminis- 
tration was  closed  and  the  administrator  discharged  from 
his  trust,  then  the  appellant,  if  he  claims  an  interest  in  it 
by  virtue  of  being  an  heir,  must  apply  to  the  county  court 
to  have  an  administrator  de  bonis  non  appointed  to  adminis- 
ter upon  it.  For  the  statute  has  conferred  on  the  oouniy 
court  exclusive  jurisdiction  in  all  matters  pertaining  to  the 
transfer  of  the  title  to  personal  property  of  deceased  per- 
sons.   A  court  of  equity  has  no  jurisdiction  over  it. 

The  circuit  court  had  no  jurisdiction  to  grant  the  relief 
prayed  for,  and  the  bill  should  be  dismissed. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
the  other  questions  argued  in  the  case. 


MABGABET  A.  McCOT,  Appellant,  v.  JAMES  B.  BAT- 
LEY,  Bespondent. 

MiBTAKB  IS  "Deed  must  be  Mutual.— «A  mistake  in  a  deed  or  written  in- 
strument will  not  be  corrected  and  reformed,  unless  the  mistake  is 
shown  to  be  mataal  and  clearly  proven  by  satisfactory^evidenoe. 
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Appeal  from  Benton  County.  The  facts  are  stated  in  the 
opinion. 

F.  A.  Chenoioethy  for  appellant. 

John  BumeU  and  John  Kelmy,  for  respondent. 

By  the  Court,  Pbim,  J. : 

This  is  a  suit  in  eqaity,  the  complaint  being  in  the  nature 
of  a  cross  bill,  and  having  for  its  object  the  correction  of 
an  alleged  mistake  in  a  deed  and  for  the  purpose  of  obtain- 
ing a  perpetual  injunction  against  the  respondent  from 
prosecuting  an  action  at  law  for  damages  based  upon  said 
deed. 

The  amended  complaint  alleges  in  substance  that  on  the 
twenty-tljird  day  of  May,  1870,  John  H.  Kendoll,  now  de- 
ceased, and  Fanny,  his  wife,  executed  and  delivered  to  the 
defendant,  James  B.  Bayley,  a  deed  to  lot  one,  in  block 
eleven,  in  the  city  of  Corvallis,  Benton  county,  Oregon  (a 
copy  of  which  is  annexed  to  the  complaint),  and  that  by 
mistake,  the  deed  above  mentioned  used  the  word  "lot," 
when  it  was  intended  to  use  the  words  ''south  half  of  lot 
one,  in  block  eleven,  in  the  city  of  Corvallis,  Benton  county, 
Oregon."  The  answer  admits  the  execution  of  the  deed 
mentioned  in  the  complaint;  admits  that  the  copy  annexed 
to  the  complaint  is  a  correct  copy  of  the  deed  executed  by 
Kendoll  and  wife  to  him  on  the  twenty-third  day  of  May, 
1870,  but  denies  that  there  was  any  mistake  in  the  deed 
whatever,  and  alleges  that  at  the  time  mentioned  in  the 
complaint  he  purchased  of  said  Kendoll  lot  number  one,  in 
block  number  eleven,  in  the  city  of  Corvallis,  Benton  county, 
Oregon,  and  paid  therefor  the  sum  of  fourteen  hundred 
dollars,  and  received  the  deed  mentioned  and  set  out  in  the 
complaint.    This  allegation  is  denied  in  the  reply. 

The  only  question  presented  in  this  case  by  the  pleadings 
is  one  of  fact,  whether  or  not  there  was  a  mistake  in  the 
deed  from  Bandall  and  wife  to  Bayley,  executed  on  May 
23,  1870.  The  allegations  of  the  complaint  being  denied 
by  the  answer,  it  devolves  upon  the  appellant  to  prove  the 
mistake.    It  has  already  been  decided  by  this  court  in 
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several  cases  tbafc  in  order  to  reform  a  written  instrument, 
tbe  mistake  must  be  material,  and  plainly  and  clearly  made 
out  by  satisfactory  proofs.  {Evarta  v.  Steiger,  5  Or.  151; 
SiephefiSY.  JUurton,  6  Id.  193;  Remillardy.  FrescoU,  decided 
at  tliis  term  of  court.) 

After  a  careful  examination  of  tbe  evidence  in  tbis  case, 
we  find  tbat  it  fails  to  sbow  any  mistake  in  tbe  deed  men- 
tioned in  tbe  complaint.  We  are,  tberefore,  of  opinion 
tbat  tbe  decree  of  tbe  court  below  dismissing  tbe  bill  witb 
costs  sbould  be  affirmed. 


MOLLIE  LAHEY,   Eespondent,  v,  JOSEPH   KNOTT, 

Appellant. 

Complaint — Cause  of  Action — Damages  for  Breach  of  Marriage  Cos- 
tract. — Where  it  is  averred  in  the  complaint  that  the  respondent,  at 
the  request  of  the  appeUant,  promised  to  marry  him  at  such  time  as  she 
should  come  from  Washington  city  to  Portland,  Oregon,  at  his  request, 
and  that  she  did  so  come  about  the  fifteenth  day  of  April,  1878,  and  on 
that  day  the  appellant  again  promised  to  marry  her  about  the  twentieth 
of  May,  1878,  but  instead  thereof,  on  the  third  day  of  June,  1878, 
married  a  Mrs.  Harvey,  although  he  had  notice  all  of  said  time  that 
respondent  was  ready  and  willing  to  comply  with  her  said  agreement: 
Held,  that  the  complaint  alleged  facts  sufficient  to  constitute  a  cause  of 
action. 

Instructions  must  Appear  to  have  been  Pertinent. — The  refusal  of  the 
circuit  court  to  allow  certain  questions  propounded  to  a  witness  to  be 
answered  will  not  be  held  error,  unless  it  can  be  ascertained  from  the 
bill  of  exceptions,  and  other  portions  of  the  record,  that  they  were 
pertinent  and  relevant. 

Marriage  Contract — Request  to  Marry. — If  appellant  agreed  with  and 
offered  to  marry  respondent  in  Washington,  and  afterwards,  by  mutual 
consent^  it  was  arranged  between  them  that  she  come  to  Oregon,  at 
which  place  the  marriage  should  be  consummated,  and  with  that  under- 
standing respondent  did  come  to  Oregon,  and  was  then  ready  and  willing 
to  marry  him,  married  a  third  person,  then  the  respondent  was  entitled 
to  recover  without  first  showing  any  request  to  offer  to  marry  appellant. 

Appeal  from  Multnomah  County.    The  facts  are  stated 
in  the  opinion. 

Dolph,  Bronaugh,  Dolph  &  Simon,  for  appellant. 
Caples  &  Midkey  and  0.  P.  Mason,  for  respondent. 
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By  the  Court,  Prim,'  J. : 

This  is  an  action  to  recover  damages  for  an  alleged  breach 
of  promise  of  marriage. 

For  cause  of  action  it  is  alleged:  **That  on  or  about  the 
first  day  of  December,  1877,  in  consideration  that  the  plaint- 
iflf,  who  was  then  sole  and  unmarried,  at  the  request  of  the 
defendant,  had  then  promised  the  said  defendant  to  marry 
him;  the  said  defendant,  at  said  Washington  city,  promised 
to  marry  the  said  plaintiff  at  such  time  as  she,  the  plaintiff, 
at  defendant's  request,  should  come  from  Washington  city 
to  the  city  of  Portland,  in  Oregon.  That  in  pursuance  of 
such  agreement  to  marry,  the  said  plaintiff  did,  on  or  about 
the  fifteenth  of  April,  1878,  at  the  request  of  the  defendant, 
come  from  said  Washington  city  to  Portland,  Oregon,  and 
that  said  defendant,  at  said  last-named  city,  on  or  about 
the  day  last  named,  again  promised  and  agreed  to  marry 
said  plaintiff,  on  the  twentieth  day  of  May,  1878;  and  plaint- 
iff avers  that  she,  confiding  in  the  promises  of  the  said  de- 
fendant, hath  always  from  thence  hitherto  remained,  and 
still  is  sole  and  unmarried,  and  has  been  for  and  during  all 
the  time  aforesaid,  to  wit,  since  the  fifteenth  day  of  April, 
1878,  until  the  marriage  of  the  defendant  hereinafter  named, 
ready  and  willing  to  marry  the  said  defendant,  whereof  the 
said  defendant  has  always  had  notice;  yet  that  the  said  de- 
fendant, not  regarding  his  said  promise,  did,  after  the  mak- 
ing of  said  promise,  on  or  about  the  third  day  of  June, 
1878,  wrongfully  marry  one  Mrs.  Harvey  (whose  name  is 
not  more  fully  known  to  plaintiff),  contrary  to  his  said 
promise,  whereby  the  plaintiff,  as  she  avers,  has  sustained 
and  is  damaged  in  the  sum  of  twenty-five  thousand  dollars." 

Each  material  allegation  of  the  complaint  is  denied  in 
the  answer,  except  the  intermarriage  of  the  appellant  with 
Mrs.  Harvey.  A  verdict  and  judgment  was  obtained  against 
the  appellant  in  the  sum  of  two  thousand  dollars,  from 
which  an  appeal  has  been  taken  to  this  court. 

The  fii'st  ground  of  error  relied  upon  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.     It  will  be  seen  that  it  is  averred  in  the  complaint 
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that  the  respondeDt,  at  the  request  of  the  appellant,  prom- 
ised to  marry  him  at  such  time  as  she  should  come  from 
Washington  city  to  Portland,  Oregon;  that  she  did  come  to 
Oregon,  at  the  request  of  appellant,  about  the  fifteenth  day 
of  April,  1878,  and  that  on  that  day  the  appellant  again 
promised  to  marry  the  respondent  about  the  twentieth  of 
May,  1878,  but  instead  thereof,  intermarried  with  Mrs. 
Haryey  about  the  third  day  of  June,  1878.  That  respond- 
ent was  willing  and  ready  all  of  said  times  to  comply  with 
her  said  agreement,  of  which  the  said  appellant  had  notice. 
The  complaint  in  our  opinion  does  contain  facts  sufficient 
to  constitute  a  cause  of  action,  and  this  ground  of  error 
should  be  overruled. 

The  next  ground  of  error  relied  upon  is  that  the  court 
erred  in  refusing  to  permit  a  witness  for  the  appellant  to 
answer  certain  questions  propounded  to  him  by  the  appel- 
lant. It  appears  from  the  bill  of  exceptions  that  the  re- 
spondent was  introduced  as  a  witness  on  her  own  behalf, 
and  swore  that  during  the  winter  of  1877-78,  at  Washington 
city,  she  and  appellant  entered  into  a  contract  of  marriage; 
that  the  appellant  desired  to  consummate  the  marriage  then 
and  there,  but  that  she  declined  on  the  ground  of  undue 
haste,  and  other  grounds  there  specified;  that  the  appellant 
then  returned  to  Oregon  upon  the  understanding  that  the 
respondent  should  soon  thereafter  be  furnished  with  money 
by  the  appellant  to  defray  her  expenses  to  Oregon,  and 
that  upon  her  arrival  here  such  marriage  should  be  con- 
summated. 

After  the  evidence  of  the  respondent  was  closed,  Hon. 
Bichard  Williams,  member  of  congress  for  Oregon,  was 
called  as  a  witness  by  the  appellant,  and  testified:  ''That 
during  last  winter,  and  while  the  appellant  was  in  Washing- 
ton city,  the  respondent,  in  company  with  one  Charles 
Newell,  had  an  interview  with  him  (the  witness),  in  which 
she  stated  that  she  was  very  poor  and  out  of  employment, 
and  could  get  nothing  to  do  there  to  earn  a  support,  and 
wished  to  come  to  Oregon  to  seek  employment,  and  was 
desirous  of  having  the  appellant  aid  her  by  furnishing  her 
the  money  to  defray  the  expenses  of  the  trip  to  Oregon,  and 
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requested  the  witness  to  see  appellant  and  use  his  injSuence 
with  him  to  induce  him  to  assist  her  by  furnishing  her  with 
money  to  come  to  Oregon;  that  witness  did  have  an  inter- 
Tiew  with  appellant  as  requested,  and  told  him  what  the 
respondent  had  requested  of  him,  as  stated  above."  Wit- 
ness also  testified  that  after  the  appellant  had  returned  to 
Oregon  the  respondent  and  Crandall  came  to  him  with 
a  letter  from  appellant,  and  that  witness  in  conversation 
with  her  at  that  time  said  to  her:  ''If  you  are  going  to 
Oregon  to  get  employment  you  had  better  go  on  an  emi- 
grant train,  for  you  will  save  a  month's  wages  every  day  of 
the  trip;  but  if  you  are  going  out  there  to  marry  old  man 
Knott,  you  had  better  go  first  class.** 

This  witness  was  then  asked  the  following  questions: 
**  State  what  the  appellant  said  to  you  in  reply  to  what  you 
thus  communicated  to  him  ?*'  ''State  what  you  said  to  the 
appellant  and  what  he  said  to  you  in  reply,  when  you  com- 
municated to  him  this  conversation  and  request  of  the  re- 
spondent as  you  have  testified?*'  The  same  questions  were 
put  to  the  appellant  while  he  was  upon  the  stand  testifying 
in  his  own  behalf.  These  questions  were  not  allowed  to  be 
answered,  upon  the  ground  that  the  respondent  was  not 
shown  to  be  present,  and  that  the  testimony  sought  to  be 
elicited  was  irrelevant. 

If  these  communications  occurred  prior  to  the  alleged  en- 
gagement of  marriage  between  the  appellant  and  respondent, 
the  replies  of  the  appellant  thereto  were  irrelevant  and  not 
admissible;  but  on  the  other  hand,  if  it  had  been  made  to 
appear  that  they  occurred  subsequent  to  said  engagement, 
they  would  have  been  relevant  and  should  have  been  ad- 
mitted. The  bill  of  exceptions  failing  to  disclose  when  this 
occurred,  whether  before  or  after  the  engagement,  we  must 
presume  that  it  occurred  prior  to  said  engagement.  Error 
is  never  presumed,  but  must  be  made  to  appear. 

It  is  further  claimed  that  the  court  erred  in  giving  to  the 
jury  certain  instractions  asked  by  counsel  for  respondent, 
which  were  as  follows : 

1.  "If  you  find  from  the  evidence  that  the  contract  of 
marriage  was  entered  into  between  plaintiff  and  defendant. 
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and  that  before  the  commencement  of  the  action  defendant 
married  another  person,  and  by  so  doing  placed  himself  in 
such  a  condition  that  he  could  not  comply  with  his  contract, 
then  no  offer  on  the  part  of  plaintiff  was  necessary." 

2.  "  If  the  jury  believe  that  there  was  a  contract  made 
and  entered  into  between  these  parties,  and  that  defendant 
has  broken  off  that  contract,  and  refused  to  comply  with  it, 
then  the  plaintiff  is  entitled,  as  a  matter  of  course,  to  dam- 
ages, as  a  necessary  consequence  following  from  the  breach 
of  the  same." 

3.  *'  If  the  jury  believe  that  there  was  a  contract  to  marry 
plaintiff  in  Washington,  and  that  the  defendant  offered  to 
marry  plaintiff  there,  and  that  afterward,  by  mutual  con- 
sent, they  concluded  that  she  should  come  to  Oregon,  and 
that  the  marriage  should  then  be  consummated;  and  that, 
with  that  understanding,  the  plaintiff  did  come  to  Oregon, 
and  was  ready  and  willing,  or  offered  to  marry  defendant; 
and  if  defendant,  while  plaintiff  was  so  ready  and  willing, 
did  some  act  which  incapacitated  him  from  marrying 
plaintiff,  or  which  had  the  effect  to  dispense  with  an  offer 
by  plaintiff,  then  the  plaintiff  is  entitled  to  recover  without 
first  showing  such  offer  or  request  by  her  to  defendant." 

We  think  there  was  no  error  in  either  of  these  instruc- 
tions.    (42  N.  T.  246.) 

Counsel  for  the  appellant  asked  the  following  instruction : 
*'  If  the  jury  believed  from  the  evidence  that  an  agreement 
or  contract  for  marriage  was  entered  into  between  plaintiff 
and  defendant,  and  that  defendant  afterward,  several  times, 
offered  and  proposed  to  marry  plaintiff,  and  such  offer  was 
declined  on  her  part  without  reasonable  ground  for  so  doing, 
then  the  jury  should  find  for  the  defendant," 

Which  instruction  the  court  gave,  and  added  thereto  the 
further  instruction:  "  But  if  you  find  that  such  offer  was  at 
any  time  made,  and  was  so  declined,  not  because  plaintiff 
objected  generally  to  marrying  defendant,  but  because  she 
objected  to  so  doing  at  that  particular  time,  and  you  find 
that  such  objection  was  reasonable,  or  was  acquiesced  in  by 
the  defendant,  then  the  fact  of  such  refusal  should  not  be 
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treated  so  as  to  discharge  defendant  from  his  obligation  to 
marry  plaintiff,  if  he  was  under  such  obligation." 

It  is  claimed  on  behalf  of  appellant  that  the  additional 
instruction  of  the  court  qualifying  the  one  asked  by  the  ap- 
pellant was  erroneous  and  should  not  have  been  given.  To 
this  we  can  not  assent,  as  we  are  of  opinion  it  contains  a 
clear  statement  of  the  law  upon  that  proposition. 

The  appellant  also  asked  the  court  to  give  the  following 
instructions  which  were  refused:  ''The  plaintiff  alleges  in 
her  complaint  that  defendant,  at  Washington  City,  promised 
to  marry  plaintiff,  at  such  time  as  she,  the  plaintiff,  at  de- 
fendant's request,  should  come  from  Washington  City  to 
the  city  of  Portland,  Oregon.  If,  therefore,  the  jury  be- 
lieve from  the  evidence  that  after  plaintiff  arrived  in  Oregon, 
the  defendant  at  a  reasonable  time  offered  to  marry  her,  and 
she  refused  or  declined  to  marry  him,  then  plaintiff  can  not 
recover  in  this  action." 

"If  the  jury  believe  from  the  evidence  that  defendant 
offered  to  marry  plaintiff  in  Washington  City,  and  she  de- 
clined on  the  ground  of  the  marriage  then  being  too  hasty; 
and  that  afterward,  at  San  Francisco,  plaintiff  offered  to 
marry  the  defendant,  and  that  she  then  again  declined  on 
the  ground  that  she  was  unwilling  to  marry  plaintiff  until 
she  reached  Oregon  and  saw  the  house  she  was  to  occupy, 
and  that  the  next  day  after  reaching  Oregon  the  plaintiff 
again  declined  to  marry  defendant  on  the  ground  that  she 
was  too  tired  then;  and  three  weeks  thereafter,  defendant 
offered  to  marry  plaintiff,  and  she  declined  on  the  ground 
that  she  was  then  sick,  the  jury  should  find  for  the  de- 
fendant/' 

The  refusal  of  these  instructions  is  also  assigned  as  error. 

If  these  instructions  were  admissible  under  the  pleadings, 
they  are  objectionable  upon  the  ground  that  they  withdraw 
entirely  from  the  consideration  of  the  jury  the  question  as 
to  whether  the  excuses  of  the  respondent  were  reasonable 
and  sufficient  to  exonerate  her  from  a  breach  of  contract. 

There  being  no  substantial  error  in  the  record,  the  judg- 
ment is  affirmed. 
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THE  STATE  OF  OEEGON,  ex  rel.  J,  H.  MAHONET, 
Respondent,  v.  J.  D.  McKinmore  et  al.,  Appellant. 

Appeal— Motion  to  Perfect,  when  Filed. — A  motion  to  perfect  an  ap- 
peal by  filing  a  new  undertaking  mast  be  filed  before  a  motion  to  dismiss 
the  appeal  is  brought  on  for  hearing. 

L)EBf — Affidavits   of   Sureties,  When   Filed. — Affidavits    showing  the 
qualifications  of  sureties  to  an  undertaking  must  be  filed  contempora-  • 
neously  with  the  undertaking. 

Idem— Amount  of  Undertaking. — An  undertaking  on  appeal  must  not  be 
limited  in  amount. 

Appeal  from  Douglas  County. 

In  this  cause  the  respondent  moves  to  dismiss  the  appeal : 
1.  For  the  reason  that  the  undertaking  is  limited  in  amount 
to  the  sum  of  two  hundred  dollars.  2.  Because  jao  affida- 
vits are  filed,  undertaking  as  to  the  qualifications  of  the 
sureties  thereto.  After  this  motion  was  called  for  argument 
and  the  counsel  for  respondent  had  opened  the  case^^  and 
while  he  was  making  his  argument  upon  the  motion,  the 
counsel  for  appellants  filed  a  cross-motion  asking  leave  to 
file  a  new  and  sufficient  undertaking. 

By  the  Court,  Boise,  J. : 

In  the  case  of  Cross  v.  Chichester,  4  Or.  114,  it  was 
held  by  this  court  that  it  is  too  late  to  apply  to  the  court  to 
perfect  the  appeal  by  filing  a  new  undertaking  "after  the 
motion  to  dismiss  is  brought  on  for  hearing,"  and  such  has 
been  the  rule  of  practice  since  that  decision;  and  we  think 
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the  rule  laid  down  in  that  case  is  decisive  of  this  point  in 
this  case,  and  that  the  appelhint  was  too  late  in  filing  his 
motion  to  perfect  the  appeal  by  filing  a  new  undertaking. 
In  the  case  of  Holcomb  v.  Teal,  4  Or.  352,  it  was  held 
that  the  affidavits  of  the  sureties  in  an  undertaking  on  ap- 
peal as  to  their  qualifications  must  be  filed  contempora- 
neously with  the  filing  of  the  undertaking,  and  as  there  are 
no  affidavits  as  to  the  qualifications  of  the  sureties  filed  in 
this  case,  we  must  hold  this  undertaking  insufficient  unless 
we  disregard  the  authority  of  that  case,  which  we  do  not 
think  we  would  be  warranted  in  doing.  It  is  also  urged 
that  this  undertaking  is  not  sufficient,  for  the  reason  that 
the  obligation  of  the  sureties  is  limited  to  the  sum  of  two 
hundred  dollars.  The  statute  regulating  appeals,  page  219, 
sec.  628,  provides  that  "the  undertaking  of  the  appellant 
shall  be  given  with  one  or  more  sureties  to  the  effect  that 
the  appellant  will  pay  all  damages,  costs,  and  disbursements, 
which  may  be  awarded  against  him  on  the  appeal,  but  such 
undertaking  does  not  stay  proceedings  unless  the  undertak- 
ing further  provides  to  the  effect  following."  *  *  *  In 
order  to  perfect  the  appeal  the  appellant  must  comply  with 
the  statute,  and  give  to  the  respondent  all  the  security 
which  the  statute  guarantees  to  him.  It  is  not  possible  to 
ascertain  before  the  appeal  is  tried  the  amount  of  the  dam- 
ages, costs,  and  disbursements  that  will  be  awarded  to  the 
respondent  if  the  appeal  is  determined  in  his  favor.  If  the 
appellant  can  limit  the  liability  of  his  sureties  to  two  hun- 
dred dollars,  he  may  to  any  less  sum.  The  law  has  limited 
the  liability  of  the  sureties  to  the  damages,  costs,  and  dis- 
bursements, and  the  respondent  has  a  right  to  insist  that 
the  undertaking  be  not  otherwise  limited  in  amount.  And 
it  is  a  general  rule  that  statutory  bonds  and  undertakings, 
to  be  valid  and  binding  as  such,  must  in  substance  conform 
to  the  requirements  of  the  statute.  It  is  a  statutory  remedy 
that  the  appellant  is  seeking  by  his  appeal,  and  in  order  to 
avail  himself  of  it  he  must  comply  with  the  requirements  of 
the  statute. 

We  think  that  the  undertaking  is  defective  in  binding  the 
liability  of  the  sureties. 

The  appeal  will  be  dismissed. 
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B.  F.  DKAKE,  Kebpondent,  v,  JAS.  K.  SEARS,  Appel- 
lant. 

MsASURE  or  Damages — Warranty  of  Engine. — In  case  of  a  breach  of 
warranty  in  the  sale  of  an  engine  to  be  used  in  elevating  grain  at  a  ware- 
house, the  warrantee  is  entitled  to  recover  of  the  warrantor  such  damages 
as  naturally,  according  to  the  usual  course  of  things,  would  result  from 
the  breach,  and  the  necessary  expense  incurred  by  the  warrantee  in  put- 
ting up  said  engine  would  be  such  natural  damages.  So,  also,  the  ex- 
pense incurred  by  the  warrantee  in  handling  and  storing  grain  while  try- 
ing to  work  the  engine  which  proved  a  failure. 

Idem — Profits  of  Business. — As  a  rule,  the  loss  of  the  profits  of  a  business 
which  has  been  interrupted  by  a  breach  of  warranty  can  not  be  claimed, 
unless  the  parties  are  shown  to  have  contemplated,  or  can  reasonably  be 
presumed  to  have  contemplated  such  Joss  at  the  time  the  contract  was 
made. 

Appeal  from  Polk  County.  The  facts  are  stated  in  the 
opinion. 

B.  HaydeUy  W.  H,  Holmes,  andX,  N.  Sleeves,  for  appellant. 

Magers  &  Lawson  and  Daly  dt  Oaby,  for  respondent. 

» 

By  the  Court,  Boise,  J. : 

This  is  an  action  to  recover  the  price  of  an  engine,  boiler, 
and  appurtenances,  alleged  by  the  respondent  to  have  been 
by  him  sold  and  delivered  to  the  appellant  at  the  agreed  price 
of  seven  hundred  and  fifty  dollars;  also  to  recover  the  sum 
of  four  hundred  and  fifty-three  dollars  and  twenty-one 
cents  for  materials  and  machinery  sold  and  delivered 
to  the  appellant  by  the  respondent  on  a  book  account,  both 
claims  aggregating  the  sum  of  one  thousand  two  hundred 
and  three  dollars  and  twenty-one  cents. 

The  defendant,  in  his  answer,  denied  the  absolute  sale  of 
the  engine,  and  denies  that  the  materials  and  other  ma- 
chinery, contained  in  plaintiff's  second  cause  of  action, 
were  worth  more  than  the  sum  of  three  hundred  and  sixty- 
two  dollars  and  eighty-eight  cents,  and  alleges  that  tho 
same  were  purchased  by  defendant  at  the  agreed  price  of 
said  three  hundred  and  sixty-two  dollars  and  eighty-eight 
cents  between  the  plaintiff  and  defendant,  and  admits  that 
they  were  worth  that  price;  so  that  the  only  controversy  as 
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to  these  articles  named  in  said  count  of  the  complaint  is  as 
to  the  price. 

As  to  the  engine  named  in  the  first  count  of  the  com- 
plaint, the  defendant,  after  denying  the  sale  and  indebted- 
ness therefor  as  alleged  in  the  complaint,  alleges,  by  way  of 
a  separate  and  further  answer,  that  he  purchased  the  same 
to  be  used  in  his  warehouse  at  McCoy,  in  Polk  County,  iu 
elevating  and  cleaning  grain;  that  the  plaintiff  warranted 
the  engine  to  be  perfect,  and  capable  of  doing  the  work  of 
elevating  and  cleaning  the  grain  at  his  said  warehouse  in  a 
complete  and  satisfactory  manner,  and  that  it  was  a  good 
and  capable  engine  for  said  purposes,  and  that  the  defend- 
ant was  not  to  pay  for  the  engine  until  it  was  proved  to  be 
capable;  that  the  engine  was  received  by  the  defendant  at 
the  earnest  request  of  plaintiff,  and  on  his  express  warranty 
that  it  was  sufficient  for  said  purposes;  that  the  plaintiff 
selected  a  man,  by  the  name  of  J.  F.  Leach,  to  set  up  the 
engine  to  give  it  a  fair  trial,  for  whose  services  the  defend- 
ant was  to  pay  three  dollars  and  a  half  per  day;  that  said 
J.  F.  Leach  did  set  up  said  engine  in  said  warehouse,  but 
that  it  could  not  be  made  to  do  the  work,  and  that  the  same 
proved  worthless,  and  that  the  defendant  notified  the  plaint- 
iff of  that  fact,  and  that  he  would  not  accept  said  engine; 
that  said  Leach  was  employed  on  said  engine,  in  putting  up 
and  trying  to  operate  the  same,  eleven  days,  between  the 
twentieth  day  of  August,  1879,  and  the  fifth  day  of  Septem- 
ber of  the  same  year,  and  that  defendant  has  paid  said  J.  F. 
Leach  eighteen  dollars  on  said  work. 

Defendant  claims  that  there  has  been  a  breach  of  said 
warranty  by  the  plaintiff,  and  claims  damages  therefor  in 
the  following  allegations  in  his  answer: 

''  Defendant  alleges  that  under  the  contract  aforesaid  the 
plaintiff  was  to  deliver  said  machine  on  or  before  the  six- 
teenth day  of  July,  1879,  but  the  same  was  not  delivered 
until  some  days  later,  to  wit:  about  the  twenty-first  of  Au- 
gust, 1879.  Defendant  alleges  that  by  reason  of  the  aforesaid 
representation  and  warranty  of  the  plaintiff,  the  defendant 
paid  for  hire  of  teams  and  men,  and  for  materials  used  in 
trying  to  operate  said  engine — amounting  to  two  hundred 
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and  twenty-one  dollars  and  fifty  cents,  to  his  damage 
in  that  amount.  And  defendant  further  alleges,  that  by 
reason  of  the  worthlessness  of  said  engine  and  the  fail- 
ure of  the  same  to  do  the  work  as  warranted,  the  defend- 
ant was  unable  to  properly  store  and  care  for  the  grain  re- 
ceived at  his  said  warehouse,  and  was  compelled,  in  conse- 
quence thereof,  and  the  contracts  of  defendant  with  other 
parties,  to  receive  and  store  large  quantities  thereof,  to  wit,- 
about  ten  thousand  bushels  of  wheat,  out  of  doors,  where 
the  same  was  exposed  to  the  storms,  and  the  defendant  was 
thereby  compelled  to  expend  large  sums  of  money  in  hand- 
ling and  removing  said  wheat,  to  wit,  one  hundred  dollars, 
and  two  hundred  bushels  was  rendered  unmarketable  in 
consequence  thereof,  and  the  defendant  was  thereby  dam- 
aged in  the  sum  of  one  hundred  dollars. 

"And  the  defendant  further  alleges  that,  by  reason  of  the 
failure  of  said  engine  to  do  the  work  as  warranted,  as  afore- 
said, the  defendant  was  compelled  to  secure  the  services  of 
another  engine,  at  great  trouble  and  expense,  to  his  damage 
in  the  further  sum  of  one  hundred  dollars.  And  the  de<- 
fendant  further  alleges  that,  by  reason  of  the  said  worths- 
less  character  of  said  engine,  and  the  failure  of  the  plaintiff 
to  make  the  same  work,  as  warranted,  in  driving  the  clean- 
ing and  elevating  machinery  of  the  defendant  aforesaid, 
sundry  and  divers  persons,  with  whom  the  defendant  had 
entered  into  contract  to  receive  and  store  their  grain  for  the 
year  1879,  at  said  warehouse  of  the  defendant,  and  who  had 
then  sacks  belonging  to  the  defendant  for  the  purpose  of 
sacking  such  grain  for  the  purpose  of  hauling  the  same  to 
the  warehouse  of  the  defendant,  refused  to  deliver  their 
sacks  of  wheat  to  the  defendant,  and  the  defendant  thereby 
lost  all  of  such  contracts.  And,  defendant  further  alleges, 
that  in  consequence  of  the  failure  of  said  engine  to  do  the 
aforesaid  work,  as  warranted  aforesaid,  the  defendant  was 
unavoidably  prevented  from  putting  large  quantities  of  said 
wheat,  so  received  by  him  at  his  said  warehouse,  in  the 
bins  of  said  warehouse,  and  was  thereby  compelled  to,  and 
did,  purchase  sacks  to  sack  the  same,  to  wit:  Six  thousand 
sacks  to  the  further  damage  of  the  defendant  in  the  sum  of 
two  hundred  and  forty  dollars. 
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"  Defeodant  alleges  that  he  did  not  aod  could  not,  with 
reasonable  diligence  and  skill,  ascertain  the  fact  of  the  use- 
less character  of  said  engine  until  about  the  seyenth  day  of 
September,  1879,  when  he  immediately  notified  plaintiff,  as 
hereinbefore  stated.  Defendant  alleges  that  he  is  damaged, 
in  consequence  of  the  breach  of  the  aforesaid  warranty  of 
plaintiff,  in  the  aggregate  over  and  above  the  lawful  demands 
of  the  plaintiff  of  three  hundred  and  sixty-two  dollars  and 
eighty-eight  cents,  in  the  full  and  just  sum  of  seyen  hundred 
and  fifty-five  dollars  and  thirty-seven  cents.  Wherefore  de- 
fendant demands  judgment  against  plaintiff  for  the  sum  of 
seven  hundred  and  fifty-five  dollars  and  thirty-seven  cents  and 
costs  and  disbursements  herein  sustained  and  expended." 

The  plaintiff  demurred  to  these  several  defenses,  for  the 
reason  that  they  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  for  a  breach  of  the  warranty. 

If  the  plaintiff  warranted  the  engine  to  have  capacity  to 
do  the  work  of  elevating  and  cleaning  the  grain  at  the  de- 
fendant's warehouse,  and  by  such  warranty  the  defendant 
was,  as  he  alleges,  induced  to  take  the  same  and  set  it  up, 
and  the  engine  proved  a  failure  without  the  negligence  or 
fault  of  the  defendant,  then  there  was  a  breach  of  the  war- 
ranty, and  the  defendant  would  be  entitled  to  recover  for 
such  breach  such  damages  as  naturally,  according  to  the 
usual  course  of  things,  would  result  from  such  breach, 
which  was  the  failure  of  the  engine  to  do  the  work.  The 
expense  which  the  defendant  incurred  in  employing  men  and 
teams  to  work,  and  furnishing  materials  to  be  used  in  put- 
ting up  the  engine,  would,  we  think,  be  such  natural  dam- 
ages, and  such  are  the  damages  claimed  in  the  first  special 
answer,  to  which  the  demurrer  was  sustained.  Such  an- 
swer is  not  very  full  and  specific,  but  no  objection  is  made 
to  it  on  that  account,  and  we  think  the  matter  contained  in 
it  is  pertinent  and  proper  to  be  claimed  for  a  breach  of  such 
warranty.  So,  also,  the  damage  claimed  as  resulting  from 
the  failure  of  the  engine  to  elevate  grain,  so  that  the  defend- 
ant was  unable  to  properly  store  or  care  for  grain  that  came 
to  his  warehouse,  and  was  compelled  to  leave  ten  thousand 
bushels  out  doors,  where  it  was  damaged  by  the  elements, 
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was,  we  think,  the  n&tnral  result  of  the  failnre  of  the  en- 
gine to  work,  and  sach  as  the  parties,  when  they  made  the 
contract  of  sale  and  warranty,  might  reasonably  contem- 
plate woald  result  from  such  failure.  (3  Pars.  Con.  183, 
note.) 

The  next  special  answer  or  counter  claim  is  simply  an 
allegation  that  the  defendant  was,  by  reason  of  said  failure, 
compelled  to  secure  another  engine.  Whether  he  hired  it  or 
bought  it,  does  not  appear,  or  how  he  was  damaged.  "JVe 
think  there  is  no  sufiBcient  statement  of  a  counter  claim 
stated  in  this  allegation. 

The  next  separate  counter  claim  is  that  defendant  lost 
his  customers  who  had  taken  sacks,  .and,  as  he  alleges,  would 
have  stored  wheat  with  him.  He  alleges  that  he  lost  busi- 
ness, but  does  not  allege  what  profit  he  could  have  made  on 
these  contracts.  He  states  what  he  was  to  have  for  storing 
and  caring  for  the  grain;  but  for  all  that  appears  the  ex- 
pense of  storing,  work,  and  losses  attending  it  might  be 
more  than  he  was  to  receive.  And  we  think,  if  such  profits 
could  be  legitimately  claimed,  that  no  case  is  stated  in  this 
separate  answer.  As  a  rule,  the  loss  of  the  profits  of  a  busi- 
ness that  has  been  interrupted  by  a  breach  of  warranty  can 
not  be  claimed  unless  the  parties  are  shown  to  have  con- 
templated, or  can  reasonably  be  presumed  to  have  contem- 
plated such  loss  at  the  time  the  contract  was  made,  for  the 
breach  of  which  the  action  is  brought.  (3  Pars.  183;  5 
Barb.  424;  4  Id.  261.)  So  we  think  the  demurrer  to  this 
part  of  the  answer  was  properly  sustained. 

So,  too,  the  defendant  in  the  next  separate  answer,  where 
he  alleges  that  he  was  compelled  to  purchase  six  thousand 
sacks,  to  his  damage  two  hundred  and  forty  dollars,  does 
not  show  how  the  damage  resulted,  and  the  allegation  is  not 
sufficient  to  state  a  counter  claim,  and  the  demurrer  to  this 
allegation  was  properly  sustained. 

We  think,  for  the  reasons  stated,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  several  answers  which  we 
have  sufficiently  pointed  out  in  this  opinion.  The  judgment 
of  the  circuit  court  will  therefore  be  reversed  and  a  new 
trial  ordered. 
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STATE  OF  OBEGON,  Eebpondent,  v.  AH  LEE,  Appel- 
lant. 

Homicide  —  View  ot  Premises  by  Juet— Presence  of  Defendant- 
Waiver. — Where,  on  a  trial  for  murder  in  the  first  degree,  the  coart, 
upon  the  application  of  the  state,  directed  a  view  of  the  place  of  the  al- 
leged killing  by  the  jury:  Held,  that  the  omission  by  the  court  to  provide 
for  the  presence  of  the  defendant  or  his  counsel  at  the  view,  no  applica- 
tion therefor  having  been  made  by  the  defendant  or  his  counsel  at  the 
time  the  view  was  ordered,  was  not  error. 

Dying  Beclarations — Belief  in  the  Christian  Religion. — In  order  to 
render  dying  declarations  admissible,  it  is  not  requisite  that  the  deceased 
should  have  been  a  believer  in  the  Christian  religion  at  the  time  the  dec- 
larations were  made. 

Jury  may  Consider  Probabilities. — In  determining  the  credibility  of  a 
witness,  the  jury  may  judge  whether  the  statements  made  by  the  wit- 
ness accord  with  their  own  experience  in  life,  and  their  own  knowledge 
of  the  motives,  and  interests,  and  passions  which  ordinarily  influence 
men  under  such  circumstances  as  those  which  surround  the  witness. 

Deliberation  and  Premeditation — Inference  from  Facts. — Direct  proof 
of  deliberation  and  premeditation  is  not  required,  but  may  be  inferred 
from  proven  facts.  Three  men,  all  armed  with  deadly  weapons,  made  a 
simultaneous  attack  upon  a  third,  in  a  Chinese  Joss-house,  and  killed 
him — one  having  approached  the  deceased  from  behind,  and  without  say- 
ing a  word,  struck  him  a  deadly  blow  on  the  head  with  a  hatchet,  while 
the  others  fired  two  shots  into  his  body  in  rapid  succession :  Held,  that 
these  facts  warranted  the  jury  in  concluding  that  the  killing  was  pre- 
concerted, and  that  the  design  to  take  the  life  of  the  deceased  was  formed 
in  cool  blood. 

Appeal  from  Multnomah  County. 

On  the  twenty-fifth  day  of  October,  1878,  the  appellant 
was  jointly  indicted  with  Lee  Jong  and  Charlie  Lee  Quong 
for  the  murder  of  Chin  Sue  Ting.  Lee  Jong  was  never  ar- 
rested. The  others,  the  appellant  and  Charlie  Lee  Quong, 
w^ere  tried  together,  and  convicted  of  murder  in  the  first  de- 
gree, and  sentenced  to  be  hanged  on  the  seventh  day  of 
February,  1879.  They  appealed  from  the  judgment  to  the 
supreme  court  at  the  January  term,  1879.  The  judgment 
of  the  circuit  court  was  reversed,  and  the  case  remanded  for 
a  new  trial.  The  defendants  then  severed  in  their  trials, 
and  on  the  tenth  day  of  July,  1879,  the  appellant  was  again 
tried  and  convicted  of  murder  in  the  first  degree,  and  sen- 
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tenced  to  be  hauged,  from  which  judgment  he  again  appealed 
to  this  court. 

The  evidence  offered  on  behalf  of  the  state  tended  to 
prove  that  on  October  2,  the  day  preceding  the  homicide, 
Charlie  Lee  Quong,  one  of  the  accused,  complained  to  a 
policeman  that  the  deceased  had  poured  some  offensively 
smelling  liquid  on  the  floor  of  the  Joss  room,  and  that  he 
would  have  him  arrested  for  it  on  the  morrow.  That  the 
next  day  in  the  afternoon,  while  a  number  of  Chinese  were 
in  the  Joss-house,  the  deceased  was  standing  on  the  floor 
with  his  back  toward  the  appellant,  when  the  latter  raised 
a  hatchet  and  struck  the  deceased  a  blow  on  the  head  with 
it.  Deceased  suddenly  turned  with  his  face  toward  the  ap* 
pellant,  and  while  turning,  he  was  shot  twice  by  the  other 
defendants,  Lee  Jong  and  Charlie  Lee  Quong,  and  imme- 
diately fell  on  the  floor.  The  deceased  had  three  wounds 
on  the  head,  inflicted  with  a  hatchet,  and  two  in  the  body, 
made  by  pistol  shots,  either  of  which  was  regarded  as  nec- 
essarily fatal.  From  the  effect  of  these  wounds  he  died  two 
days  afterwards.  There  was  also  evidence  tending  to  show 
that  the  appellant  was  seen  to  walk  rapidly  away  from  the 
Joss-house  soon  after  the  assault  was  made,  and  that  he  had 
apparently  something  concealed  in  his  sleeve. .  The  deceased 
became  unconscious  from  the  effect  of  the  wounds,  and  re- 
mained so  until  the  next  day,  when  consciousness  returned, 
and  he  was  then  questioned  as  to  who  inflicted  the  wounds 
upon  him.  He  replied  through  a  Chinese  interpreter,  to 
the  effect  that  the  appellant  cut  him  and  Charlie  Lee  Quong 
shot  him.  These  statements  were  given  when  deceased  be- 
lieved he  would  die  from  the  effect  of  the  wounds,  and  were 
afterwards,  during  the  trial,  received  in  evidence  as  his  dy- 
ing declarations. 

In  his  defense,  the  appellant  offered  evidence  tending  to 
prove  that  he  was  at  home,  sick  in  bed,  at  the  time  deceased 
was  wounded;  also  the  testimony  of  several  Chinese  wit- 
nesses to  the  effect  that  the  deceased  had  come  into  the 
Joss-house  having  a  piece  of  raw  meat  in  his  hand,  which 
be  was  about  to  throw  on  the  Joss,  when  Lee  Jong,  one  of 
the  persons  named  in  the  indictment  (not  arrested),  ob- 
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serving  the  action  of  the  deceased,  sprang  at  him  and  canght 
his  arm,  drew  the  hatcliet  from  under  his  clothing  and 
struck  deceased  with  it,  and  then  drew  a  pistol  and  shot 
him  twice;  but  that  neither  the  appellant  nor  Charlie  Lee 
Quong  participated  in  the  killing  of  the  deceased.  There 
was  no  evidence  offered  or  received  on  the  trial  as  to 
whether  the  deceased  believed  in  a  future  state  of  rewards 
and  punishments,  or  to  show  whether  he  had  any  religious 
convictions  whatever  on  the  subject.  It  was  proved  that 
the  deceased,  and  the  witnesses  who  testified  on  behalf  of 
the  state  that  they  saw  the  appellant  strike  him,  were 
Chinese,  and  had  attended  the  Chinese  mission  school  in 
Portland;  while  all  those  accused  in  the  indictment  were 
worshipers  of  Joss. 

After  the  evidence  for  the  state  was  closed,  on  motion  of 
the  district  attorney,  an  order  was  made  by  the  court  allow- 
ing the  jury,  accompanied  by  a  bailiff  having  them  in  charge, 
to  visit  and  view  the  premises  and  the  Joss-house  where  the 
wounding  of  the  deceased  took  place.  The  order  made  did 
not  direct  or  provide  for  the  presence  of  the  appellant  or 
his  counsel  at  the  view,  and  neither  of  them  asked  that  they 
might  be  permitted  to  be  present,  and  neither  did  the  order 
exclude  them  from  being  present  at  the  view  if  they  had  de- 
sired it. 

Dolph,  Bronaughy  Dolph  dk  Simony  aird  WhaJley  &  Fech- 
heimer,  for  appellant. 

John  F,  CapleSy  District  Attorney,  a7id  M.  F.  Mulkey,  for 
the  state. 

By  the  Court,  Kelly,  C.  J.  : 

After  the  evidence  on  behalf  of  the  state  was  closed,  the 
court,  at  the  request  of  the  district  attorney,  made  an  order 
directing  a  bailiff  to  conduct  the  jury  to  the  Joss-house  for 
the  purpose  of  viewing  the  place  where  the  homicide  oc- 
curred. The  appellant  and  his  counsel  were  present  when 
the  order  was  made,  but  did  not  object  to  it.  The  section 
of  the  statute  under  which  the  court  ordered  the  view  is  as 
follows:    ''Whenever,  in  the  opinion  of  the  court,   it  is 
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proper  that  the  juiy  should  have  a  yiew  of  real  property 
which  is  the  subject  of  litigation,  or  of  the  place  in  which 
any  material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  a  proper  officer,  to  the 
place,  which  shall  be  shown  to  them  by  the  judge  or  by  a 
person  appointed  by  the  court  for  that  purpose.  While  the 
jury  are  thus  absent  no  person  except  the  judge  or  the  per- 
son so  appointed  shall  speak  to  them  on  any  subject  con- 
nected with  the  trial."    (Code,  p.  145,  sec.  195.) 

It  is  now  claimed  by  the  counsel  for  appellant  that  the 
court  eiTed  in  permitting  the  jury  to  visit  the  premises 
where  the  homicide  took  place  in  the  absence  of  the  ap- 
pellant; that  in  making  their  view  the  jury  necessarily 
received  evidence  from  inanimate  objects  which  might  be 
prejudicial  to  the  rights  of  the  deceased,  and  it  is  urged 
that  his  failure  to  object  to  the  making  of  the  order  for  the 
view,  was  no  waiver  of  his  right  to  be  present.  The  de- 
cisions of  the  courts  in  the  different  states  are  in  direct 
conflict  with  each  other  on  these  points;  but  we  consider 
the  better  doctrine  to  be  that  the  failure  of  the  accused  to 
be  present  when  the  jury  were  making  their  view,  is  no 
ground  of  error.  We  are  unable  to  see  what  good  his 
presence  would  do,  as  he  could  neither  ask  nor  answer  any 
questions,  nor  in  any  way  interfere  with  the  acts,  observa- 
tions, or  conclusions  of  the  jury.  He  would  have  been  only 
a  mute  spectator  while  he  was  there. 

It  appears  from  the  records  that  when  the  district  attorney 
moved  the  court  for  a  view  by  the  jury,  the  counsel  for  the 
accused  stated  that  they  were  about  to  make  the  same 
motion.  The  appellant,  if  he  desired  to  be  present  at  the 
view,  should  then  have  made  application  for  that  purpose. 
If  he  had  desired  to  see  the  place  where  the  homicide  took 
place,  in  order  to  be  better  prepared  to  make  his  defense, 
doubtless  the  court  would  have  permitted  him  to  accompany 
the  jury  in  the  custody  of  an  officer.  But  failing  to  make 
known  any  desire  to  be  present  at  the  view,  he  must  be 
deemed  to  have  waived  any  privilege  which  he  had  in  this 
respect.  It  was  so  decided  in  a  well-considered  case  by  the 
supreme  court  of  Kansas,  and  to  the  principles  laid  down 
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there  we  assent.  {The  State  v.  Adams,  20  Kansas,  311; 
People  V.  Bomiey,  19  Cal.  426.) 

The  next  objection  urged  is  that  the  court  erred  in  ad- 
mitting the  dying  declarations  of  the  deceased  to  go  as 
evidence  to  the  jury  against  the  accused,  and  in  support  of 
this  objection  it  is  urged  that  as  the  deceased  was  shown  to 
be  a  Chinaman,  it  must  be  presumed  that  he  was  a  worshiper 
of  Joss,  and  had  the  heathenish  religion  of  his  race,  and 
that  there  was  no  evidence  that  he  had  any  convictions  in 
regard  to  a  future  life,  or  a  moral  accountability  to  a  su- 
preme being  after  death,  or  that  he  had  any  fear  of  future 
punishment  in  another  world  for  false  dying  declarations 
made  in  this.  Mr.  Greenleaf  in  regard  to  dying  declara- 
tions says:  ''The  persons  whose  declarations  are  thus  ad- 
mitted are  considered  as  standing  in  the  same  situation  as 
if  they  were  sworn,  the  danger  of  impending  death  being 
equivalent  to  the  sanction  of  an  oath.  It  follows  therefore 
that  where  the  declarant,  if  living,  would  have  been  incom- 
petent to  testify  by  reason  of  infamy  or  the  like,  his  dying 
declarations  are  inadmissible.  And  as  an  oath  derives  the 
value  of  its  sanction  from  the  religious  sense  of  the  party's 
accountability  to  his  Maker  and  the  deep  impression  that 
the  declarant  was  incapable  of  this  religious  sense  of  ac- 
countability, whether  from  infidelity,  imbecility  of  mind,  or 
tender  age,  the  declarations  are  alike  inadmissible.'*  (1 
Greenleaf,  sec.  157.) 

Under  the  common  law,  one  who  does  not  believe  in  the 
existence  of  a  Supreme  Being  who  will  punish  false  swear- 
ing in  a  future  world,  is  incompetent  to  testify,  and  conse- 
quently the  dying  declarations  of  such  a  one  would  not  be 
admissible  in  evidence,  under  the  common  law.  But  the 
common  law  rule  has  been  abrogated  in  this  state:  **No 
person  shall  be  rendered  incompetent  as  a  witness  or  juror 
in  consequence  of  his  opinions  on  matters  of  religion,  nor 
be  questioned  in  any  court  of  justice  touching  his  religious 
belief  to  aflfect  the  weight  of  his  testimony."  (Article  1, 
sec.  6,  constitution  of  Oregon.)  As  the  deceased,  under 
our  laws,  would  have  been  a  competent  witness  to  testify  in 
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a  court  of  justice,  it  follows  that  bis  dying  declarations  were 
admissible.     {People  v.  Sav/ord,  43  Cal.  29.) 

Bat  as  a  matter  of  fact  it  does  not  appear  from  the  evidence 
that  the  deceased  was  destitute  of  religious  belief,  and  of  a  be- 
lief in  future  accountability.  The  record  shows  that  he  had 
been  for  some  time  attendinga  missionary  school  in  Portland, 
and  it  may  therefore  reasonably  be  presumed  that  he  had 
been  taught  the  doctrines  of  the  Christian  religion,  and 
that  he  was  a  believer  in  the  Christian  faith.  Indeed,  the 
evidence  on  the  part  of  the  accused  tends  strongly  to  prove 
that  the  fatal  -assault  was  made  upon  him  because  he  had 
treated  the  Joss-house  with  disrespect  and  contempt.  Under 
the  common  law,  therefore,  we  consider  that  his  dying 
declarations  would  have  been  admissible  in  evidence.  We 
therefore  consider  that  the  court  did  not  err  in  admitting 
them. 

There  was  also  an  exception  taken  to  the  following  sen- 
tence in  the  charge  of  the  court:  "Tou  may  consider 
the  surroundings  of  the  witness,  you  may  consider  the 
probability  of  the  facts  he  narrates;  whether  or  not  those 
facts  accord  with  the  facts  previously  known  or  believed  by 
you;  that  is  to  say,  whether  or  not  they  accord  with  your 
experience,  or  knowledge,  or  previous  belief,  or,  in  other 
words,  with  the  probabilities  of  the  case." 

It  is  claimed  by  the  appellant  that  this  instruction  gave  to 
the  jury  the  right  to  determine  the  credibility  of  a  witness 
by  comparing  his  testimony  with  any  knowledge  or  informa- 
tion which  the  jurors  themselves  may  have  had  concerniDg 
the  homicide,  or  opinions  which  they  may  have  formed  in 
regard  to  it  before  they  were  impaneled  to  try  the  case. 
We  do  not  regard  it  as  open  to  this  construction.  Taken 
altogether,  we  think  that  the  court  intended  to  convey  to  the 
jury  the  idea  that  in  determining  the  credibility  of  a  witness, 
they  were  to  judge  whether  the  statements  made  by  him  ac- 
corded with  their  own  experience  in  life,  and  their  own 
knowledge  of  the  motives  and  interests  and  passions  which 
govern  or  influence  men  under  such  circumstances  as  those 
which  surrounded  the  witness.  We  do  not  consider  this  in- 
struction of  the  court  open  to  the  objection  made  against  it. 
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We  now  come  to  the  principal  point  relied  on  by  tlie  ap- 
pellant to  reverse  the  judgment,  and  which  has  been  most 
strongly  pressed  upon  the  consideration  of  the  court.  It  is 
contended  ''that  according  to  law  and  the  evidence  as  cer- 
tified in  the  bill  of  exceptions,  the  appellant  is  not  guilty  of 
murder  in  the  first  degree,  but  in  the  second  degree,  con- 
ceding that  he  did  participate  in  committing  the  homicide 
as  testified  by  the  witnesses  for  the  state."  The  appellant's 
counsel,  in  support  of  this  proposition,  claim  that  there  was 
no  evidence  whatever  tending  to  show  deliberation  or  pre- 
meditation oil  part  of  the  accused,  and  that  iYi  order  to  con- 
vict, both  deliberation  and  premeditation  in  the  commission 
of  the  crime  should  have  been  proved  beyond  a  reasonable 
doubt. 

The  crime  of  murder  is  defined  in  sections  606  and  507, 
page  406,  of  the  code  as  follows : 

''Sec.  506.  If  any  person  shall  purposely,  and  of  delib- 
erate and  premeditated  malice,  or  in  the  commission  or  at- 
tempt to  commit  any  rape,  arson,  robbery,  or  burglary,  kill 
another,  such  person  shall  be  deemed  guilty  of  murder  in 
the  first  degree. 

"Sec.  507.  If  any  person  shall  purposely  or  maliciously, 
but  without  deliberation  and  premeditation,  or  in  the  com- 
mission or  attempt  to  commit  any  felony,  other  than  rape, 
arson,  robbery,  or  burglary,  kill  another,  such  person  shall 
be  deemed  guilty  of  murder  in  the  second  degree.*' 

Section  519,  page  407,  of  the  code,  further  provides  how 
the  different  degrees  in  the  crime  of  murder  shall  be  proven: 

"  Sec.  519.  There  shall  be  some  other  evidence  of  malice 
than  the  mere  proof  of  the  killing  to  constitute  murder  in 
the  first  degree,  unless  the  killing  was  effected  in  the  com- 
mission or  attempt  to  commit  a  felony;  and  deliberation  and 
premeditation,  when  necessary  to  constitute  murder  in  the 
first  degree,  shall  be  evidenced  by  poisoning,  lying  in  wait, 
or  some  other  proof  that  the  design  was  formed  in  cold  blood 
and  not  hastily  upon  the  occasion." 

Deliberation  is  that  act  of  the  mind  which  examines  and 
considers  whether  a  contemplated  act  should  or  should  not 
be  done.     Premeditation  is  where  the  intention  to  do  an 
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act  has  been  formed  before  the  attenapt  to  execute  it.  It 
implies  a  prior  intention  to  do  the  act  in  question;  and  it  is 
claimed  by  appellant's  counsel  that  there  is  no  proof 
whatever  that  there  was  any  deliberation  or  premeditation 
on  part  of  the  accused  to  take  the  life  of  the  deceased ;  that 
his  first  connection  with  the  crime,  so  far  as  the  evidence 
discloses  it,  begins  with  the  uplifted  hatchet  when  he  was 
in  the  act  of  striking  the  deceased;  and  that  the  intention 
to  kill  might  have  been  formed  at  that  instant  upon  a  sud- 
den heat  of  passion  caused  by  an  indignity  offered  to  the 
idol  which  was  the  object  of  his  worship. 

Direct  proof  of  deliberation  and  premeditation  is  not  re- 
quired under  our  statute,  but  may  be  inferred  from  proven 
facts;  and  in  the  case  under  consideration  we  think  the 
evidence  of  a  predetermination  to  take  the  life  of  deceased 
is  very  strong.  The  fact  that  in  a  house  of  worship,  heathen 
though  it  was,  two  or  three  meu  should  be  armed  with 
deadly  weapons,  is  a  very  unusual  thing.  This  was  followed, 
as  the  evidence  of  the  state  tended  to  prove,  by  the  appel- 
lant raising  his  hatchet  behind  the  back  of  the  deceased, 
and  striking  him  a  blow  without  saying  a  word.  Simulta- 
neous with  this  assault  two  shots  were  Bred  in  rapid  succes- 
sion by  the  other  defendants.  Under  these  circumstances, 
we  think  the  jury  were  warranted  in  coming  to  the  conclu- 
sion that  there  was  not  only  a  preconcerted  *design  to  take 
the  life  of  the  deceased,  but  that  this  design  was  formed  in 
cold  blood.  If  the  appellant  was  guilty  at  all,  we  can  hardly 
see  how  they  could  have  come  to  any  other  conclusion  than 
that  he  was  guilty  of  murder  in  the  first  degree. 

While  giving  the  charge  to  the  jury,  the  court,  in  explain- 
ing to  them  what  was  required  to  show  a  premeditated 
design,  said:  ''If  a  man,  without  uttering  a  word,  should 
strike  another  in  the  head  with  an  ax,  it  must  be  deemed  a 
premeditated  violence,"  and  an  exception  was  taken  to  this 
remark.  This  paragraph  must  be  taken  in  connection  with 
the  surrounding  circumstances  of  the  case  as  they  were  dis- 
olosed  to  the  jury  by  the  evidence,  and  it  must  be  viewed 
in  the  light  of  the  facts  as  they  appear  in  the  bill  of  excep- 
tions.   The  court  doubtless  intended  to  convey  to  the  jury 
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tliis  idea,  that  if  thej  believed  the  accused  came  up  behind 
the  deceased,  and  without  uttering  a  word,  struck  him  a 
deadly  blow  with  an  ax  or  hatchet,  it  would  be  presumed  to 
have  been  done  with  premeditated  violence.  It  was  merely 
a  mode  of  illustration  to  show  what  was  required  to  consti- 
tute premeditation,  and,  we  think,  could  not  in  any  way 
have  misled  the  jury. 

Taken  altogether,  we  find  no  error  in  the  proceedings  or 
the  charge  of  the  court,  and  it  is  ordered  that  the  cause  be 
remanded  to  the  circuit  court  for  further  proceedings  to 
carry  the  sentence  of  the  court  into  effect. 


E.  COEPE,  Bespondent,  v.  QUINCY  A.  BBOOKS,  Ap- 
pellant. 

School  Board — Co-ordinate  Bepartment — Decisions  not  Reviewable.— 
The  decisions  of  the  board  of  coramissioners  for  the  sale  of  school  luid 
university  lands,  etc.,  are  not  the  subject  of  review  by  the  courts.  The 
board  is  not  an  inferior  court  or  tribunal  over  which  the  circuit  courts 
have*  a  supervisory  control,  but  a  co-ordinate  department  of  the  state 
government,  whose  discretion  and  decisions  the  courts  can  not  control. 

Appeal  from  Marion  County.    The  facts  are  stated  in 

the  opinion. 

. 

W.  W.  Thayer,  for  appellant. 

John  Burnett  andB,  S.  Strahan,  for  respondent. 

By  the  Court,  Boise,  J. : 

The  appellant.  Brooks,  on  the  sixteenth  day  of  January, 
1872,  filed  his  application  to  purchase  the  land  in  contro- 
versy as  swamp  lands  of  the  state,  under  the  act  of  October 
26,  1870.  He  afterwards  paid  twenty  per  cent,  of  the  pur- 
chase price  at  one  dollar  per  acre,  to  wit,  twenty  cents  per 
acre,  and  on  the  fourth  day  of  April,  1872,  received  of  the 
board  of  commissioners  a  certificate  of  purchase  for  the 
lands  which  are  lots  4,  6,  6,  7,  8,  9,  10,  15,  and  16,  in  sec- 
tion 16,  T.  40  S.,  B.  8  E.,  and  are  in  Lake  county.     Said 
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lands  had  been  selected  as  swamp  lands^  and  the  selection 
was  afterwards  approved  by  the  surveyor  general. 

On  the  twenty-sixth  of  September,  1876,  Corpe,  the 
respondent,  filed  an  application  with  said  board  to  purchase 
these  same  lots  of  land  as  school  lands,  claiming  that  these 
lands  are  school  lands  and  not  subject  to  be  sold  as  swamp 
lands.  This  application  the  board  rejected,  on  the  ground 
that  the  land  was  in  fact  swamp,  and  that  the  state  had  al- 
ready sold  it  as  such  to  Brooks.  On  the  fourteenth  of 
December,  1877,  the  attorneys  of  Corpe  instituted  a  contest 
before  the  board  to  obtain  a  deed  for  this  land  as  school 
laud.  At  the  hearing  of  the  contest  on  the  fifteenth  of 
January,  1878,  the  parties  were  heard  by  their  attorneys, 
and  the  matter  taken  under  advisement  by  the  board,  who 
on  the  sixth  of  March,  1878,  rendered  their  decision  in 
favor  of  Brooks. 

Afterwards,  upon  the  petition  of  Corpe  to  the  circuit 
court  of  Marion  county,  a  writ  of  review  was  granted  to  said 
board,  and  the  decision  of  said  board  brought  before  said 
circuit  court  to  be  reviewed  for  alleged  errors.  And  said 
court  entertained  the  proceedings  under  said  writ  and  re- 
viewed said  decision  and  reversed  the  same,  and  ordered 
that  said  board,  upon  payment  by  said  Corpe  of  the  ap- 
praised value  of  said  land  in  controversy,  execute  a  patent 
for  said  land  to  said  Corpe.  From  this  decision  of  the 
circuit  court  the  appellant,  Brooks,  appeals  to  this  court. 
Several  questions  have  been  presented  by  the  counsel  in 
the  argument,  which  it  will  not  be  necessary  to  notice  in 
this  opinion,  for  the  reason  that  we  think  a  writ  of  review 
does  not  lie  from  the  circuit  court  to  bring  before  it  for 
review  the  proceedings  of  the  board  of  commissioners  for 
the  sale  of  school  and  university  lands,  etc. 

This  board  was  created  by  the  state  constitution  and  by 
it  invested  with  the  power  to  dispose  of  these  state  lands, 
and  its  powers  and  duties  are  such  as  are  provided  by  law. 
Iti  is  composed  of  the  governor,  secretary  of  state,  and  state 
treasurer,  and  is  a  part  of  the  administrative  department  of 
the  government,  and  exercises  its  powers  independent  of 
the  judiciary  department,  and  its  decisions  are  not  subject 
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to  be  reversed  bj  the  court.  It  occupies  in  this  state  the 
same  relation  to  the  state  judiciary  as  the  land  department 
of  the  United  States  does  to  the  United  States  courts,  and 
their  decisions  have  not  been  the  subject  of  review  by  the 
United  States  courts.  It  was  held  in  the  case  of  Joseph  Pin 
et  al.  y.  James  Mmris,  that  our  late  territorial  courts  could 
not  revise  the  decisions  of  the  surveyor  general,  and  in  that 
case  Williams,  0.  J.  says:  "  Congress  has  ordained  a  land 
department  of  the  government,  whose  business  it  is  made 
to  determine  those  questions  which  arise  out  of  the  dis- 
posal of  the  public  lands,  and  the  courts  of  the  country  can 
not  interfere  to  regulate  or  control  that  business  without 
introducing  uncertainty  and  confusion  into  the  whole  sys- 
tem." See  also  the  case  of  Board  of  Supei^isora  v.  The  Au- 
ditor Genei^alf  27  Miss.  165.  The  board  is  the  land 
department  of  this  state,  and  their  decisions  as  to  who  shall 
receive  a  patent  to  land  is  conclusive  on  the  courts.  But 
the  courts  may,  on  a  proper  showing,  decree  that  the  patentee 
holds  the  land  as  the  trustee  of  one  having  a  better  right  in 
equity.  This  board  is  not  in  any  sense  an  inferior  court 
or  tribunal  over  which  the  circuit  courts  have  a  supervisory 
control,  but  a  co-ordinate  department  of  the  state  govern- 
ment, whose  discretion  and  decisions  the  courts  can  not 
control. 

The  decision  of  the  circuit  court  will  be  reversed  and  the 
writ  of  review  dismissed  with  costs. 


MAET  J.   ATTEBERRY,  Appellant,  v.  THOMAS  F. 

ATTEBERRY,  Respondent. 

Divorce — Condoned  Cruelty  Revived. — ^While  acts  of  cruelty  will  be  pre- 
sumed to  be  condoned  by  the  continued  cohabitation  of  the  parties,  they 
will  be  revived  by  the  subsequent  commission  of  acts  of  the  same  na- 
ture. 

Ideu. — Any  conduct  which,  after  reconciliation  of  the  parties  in  a  case  of 
cruelty,  creates  reasonable  apprehension  of  personal  violence,  will  re- 
vive the  condoned  cruelty. 

Married  Woman — Separate  Earnings. — Under  the  law,  as  it  now  stands 
in  this  state,  the  wife  is  entitled  to  own  and  hold  any  property  acquired 
with  the  proceeds  of  her  own  personal  labor,  and  the  husband  has  no 
right  to  compel  her  to  turn  it  over  to  him. 
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Appeal  from  Douglas  County.  The  facts  are  stated  in 
the  opinion. 

John  Kelsay  and  Hermann  &  Bally  for  appellant. 
Wm.  B.  Willi8y  for  respondent. 

By  the  Court,  Prim,  J. : 

This  suit  was  brought  by  the  appellant  for  a  dissolution 
of  the  marriage  contract.  In  her  complaint  she  charges  cruel 
and  inhuman  treatment  and  personal  indignities,  rendering 
her  life  burdensome,  and  alleges  that  the  defendant  has  fre- 
quently since  their  marriage  threatened  the  plaintiff  with 
violence,  and  at  divers  times  struck  and  beat  the  plaintiff  in 
a  cruel  and  inhuman  manner,  and  has  continuously  used 
threatening  and  abusive  language  toward  the  plaintiff,  and 
kept  her  in  constant  fear  for  her  personal  safety.  And  that 
he  did,  on  the  thirteenth  day  of  April,  1874,  in  Douglas 
county,  Oregon,  push  the  plaintiff  in  a  rude  and  angry  man- 
ner, and  ordered  her  to  leave  their  home,  and  threatened 
that  he  would  burn  the  house  down  over  her  head  if  she 
did  not  leave,  and  compelled  her  to  leave  and  seek  shelter 
for  the  night  at  one  of  their  neighbors.  And  that  plaintiff 
has  frequently  within  the  year  threatened  that  he  would 
take  the  children  of  the  marriage  and  remove  them  without 
the  country,  where  the  plaintiff  could  not  see  or  hear  from 
them.  And  that  she  was,  on  account  of  the  indolence  of 
the  defendant,  compelled  to  work  and  earn  the  support  for 
the  family. 

The  defendant  answers,  and  denies  the  cruelty  and  the 
threats,  or  that  he  has  struck  or  beaten  the  plaintiff,  except  in 
1867  he  struck  her  with  a  small  switch,  and  in  1875  he 
slapped  her  in  the  face  with  his  open  hand,  which  he  alleges 
were  forgiven  in  January,  1878,  and  that  the  action  was  not 
commenced  within  the  statutory  time.  The  answer  also 
denies  that  he  threatened  to  remove  the  children  from  with- 
out the  country,  as  alleged  in  the  complaint,  but  admits 
that  he  told  plaintiff  if  he  had  to  give  up  all  his  property  io 
her,  he  would  take  the  children  and  leave  the  country. 
15 
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The  plaintifiTs  reply  denies  that  she  forgave  the  acts  of 
cruelty  admitted  by  the  defendant  in  his  answer,  and  assigns 
that  her  reason  for  living  with  him  after  those  acts  was  on 
account  of  the  tender  years  of  their  children,  and  with  the 
hope  and  desire  that  he  would  reform  his  conduct  toward 
her,  and  cease  to  treat  her  in  a  cruel  and  inhuman  manner. 

The  court  decided  against  the  plaintiff,  and  gave  judg- 
ment dismissing  her  bill,  and  a  judgment  for  costs  and  dis- 
bursements in  favor  of  the  defendant,  from  which  the  plaint- 
iff appeals. 

From  the  evidence  and  pleadings  it  appears  that  the 
plaintiff  and  defendant  were  married  to  each  other  in  the 
year  1865,  in  the  state  of  Illinois,  where  they  resided  for 
several  years,  and  until  they  moved  to  Oregon.  There  are 
three  children,  two  sons  and  one  daughter,  the  issue  of  said 
marriage.  The  boys  are  thirteen  and  ten  years  of  age,  re- 
spectively, and  the  daughter  seven.  That  in  a  short  time 
after  their  marriage,  the  cruel  treatment  of  defendant  was 
commenced  by  slapping  the  plaintiff  in  the  face  with  his 
open  hand,  and  by  threatening  to  boot  her;  and  at  another 
time,  after  their  removal  to  Oregon,  about  the  year  1873, 
by  slapping  her  in  the  face  without  any  apparent  provoca- 
tion. These  parties  continued  to  cohabit  together  as  hus- 
band and  wife  until  the  thirteenth  of  April,  1879,  at  which 
time  a  final  separation  took  place,  since  which  time  they 
have  remained  apart. 

The  causes  which  led  to  the  separation  appear  to  be  as 
follows :  She  was  the  owner  of  some  property,  consisting  of 
horses  and  cattle,  about  seventeen  head  in  all.  The  prop- 
erty had  been  purchased  with  money  earned  by  her  own 
personal  labor  in  the  manufacturing  and  sale  of  gloves,  in 
washing  clothes,  in  sewing,  and  in  the  making  of  butter 
for  sale,  etc.  The  place  upon  which  they  were  residing 
was  a  piece  of  government  land,  the  improvements  upon 
which  had  been  paid  for  with  money  earned  also  by  her 
personal  labor.  That  the  money  to  pay  for  this  land  had 
also  been  furnished  by  her,  but  the  defendant  had  managed 
in  some  way  to  procure  it  from  the  land  office  and  spend  it. 
That  on  the  morning  of  the  thirteenth  of  April,  1879,  he  in- 
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formed  the  plaintiff  that  she  must  turn  over  all  the  stock  to 
him,  and  allow  him  to  have  the  full  control  of  the  same,  or 
neither  she  nor  the  stock  could  remain  on  the  place  any 
longer.  That  if  she  refused  to  comply  with  his  request  in 
this  respect,  he  would  make  it  hot  for  her,  and  threatened 
to  bum  the  house  over  her  head. 

The  plaintiff  feeling  aggrieved  at  the  injustice  of  this  demand 
of  the  defendant,  and  not  being  fully  advised  as  to  her  rights  in 
the  premises,  saddled  a  horse  and  went  off  to  consult  a  neigh- 
bor in  relation  to  the  matter^  Betuming  in  the  afternoon 
about  four  o'clock,  she  unsaddled  the  horse  and  turned  it 
into  the  pasture,  when  the  defendant,  in  order  U>  make  an 
exhibition  of  his  authority  and  carry  out  his  threat,  under- 
took to  turn  the  animal  out  of  the  pasture.  The  plaintiff 
went  to  the  gate  and  undertook  to  prevent  him  from  so  doing, 
when  the  defendant  shoved  her  away  in  a  rude  and  angry 
manner,  saying  that  neither  she  nor  the  animal  could  re- 
main on  the  place.  The  plaintiff  then  went  away  and  never 
returned  to  him  again.  A  Mrs.  Butler,  who  was  residing  at 
the  house  with  them,  testifies  that  on  another  occasion,  in 
April,  1879,  she  was  present  when  the  defendant  drew  a 
chair  upon  the  plaintiff  in  a  threatening  manner  and  was 
prevented  from  striking  plaintiff  by  her  stepping  in  between 
them  and  begging  him  not  to  strike  her. 

It  also  appears  that  after  the  commencement  of  this  suit 
the  defendant  went  to  Canyonville,  where  plaintiff  had  their 
daughter  for  the  purpose  of  attending  school,  and  took  her 
away  from  her  by  force,  and  because  the  plaintiff  caught 
him  by  the  coat  and  thus  endeavored  to  prevent  him  from 
taking  the  child  off  where  she  could  never  see  her  again, 
he  knocked  her  down.  This  assault,  having  been  made  since 
the  commencement  of  the  suit,  can  not  be  considered  as  one 
of  the  grounds  for  the  divorce.  Two  of  the  acts  of  cruelty 
specially  charged  in  the  complaint  as  having  been  committed 
in  the  years  1867  and  1875,  respectively,  are  admitted  by 
the  defendant,  but  it  id  claimed  by  him  that  these  acts  were 
specially  forgiven  by  the  plaintiff  about  June,  1878. 

Plaintiff,  however,  denies  that  those  acts  were  specially 
forgiven  by  her,  and  assigns  as  a  reason  for  living  with  him 
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after  the  commission  of  those  acts  the  tender  years  of  their 
children  and  the  hope  that  he  would  reform  his  conduct  to- 
ward her  and  cease  to  beat  her  in  such  a  cruel  and  inhuman 
manner.  There  being  no  special  condonation  proved,  none 
existed,  except  such  as  must  be  implied  from  continued  co- 
habitation of  the  parties  after  the  commission  of  said  acts. 
But  while  the  acts  were  condoned  by  the  continued  cohabita- 
tion of  the  wife,  they  were  revived  by  the  subsequent  com- 
mission of  acts  of  the  same  nature.  '*Any  conduct  which, 
after  reconciliation  of  the  parties  in  a  case  of  cruelty,  creates 
reasonable  apprehension  of  personal  violence,  will  revive 
the  condoued  cruelty;  in  fact,  it  is  cruelty  itself."  (2  Bish. 
Mar.  and  Div.  58;  Gardner  v.  Gardner,  2  Gray,  434.) 

**  To  revive  condoned  cruelty  there  must  be  something  of 
the  same  kind  as  would  have  supported  a  suit  originally  for 
cruelty,  such  as  violence  or  threats  of  violence;  but  the  acts 
need  not  be  of  the  same  stringent  kind;  something  short 
will  be  sufficient,  provided  it  be  shown  that  the  liusband 
continues  in  the  same  state  of  mind,  and  is  incapable  of 
controlling  himself,  as  when  he  actually  committed  the  for- 
mer acts  of  cruelty."  (Davis  v.  Davis,  55  Barb.  55.)  Legal 
cruelty  is  defined  by  Mr.  Bishop  to  be  "such  conduct  in 
one  of  the  married  parties  as  renders  further  cohabitation 
dangerous  to  the  physical  safety  of  the  other,  or  creates  in 
the  other  such  reasonable  apprehension  of  bodily  harm  as 
materially  to  interfere  with  the  discharge  of  marital  duty." 
(1  Bish.  Mar.  and  Div,  715.) 

We  think  the  charge  of  cruel  and  inhuman  treatment  is 
fully  sustained  by  the  evidence,  when  all  the  acts  of  cruelty 
are  considered  together,  and  that  plaintiff  is  entitled  to  a 
divorce. 

It  is,  therefore,  ordered  that  a  decree  be  entered  dissolv- 
ing the  bonds  of  matrimony  existing  between  plaintiff  and 
defendant;  that  plaintiff  have  the  care  and  custody  of  their 
infant  daughter,  Marie  Catherine  Atteberry,  and  costs  and 
disbursements. 

Decree  of  the  court  below  reversed. 
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STATE  OF  OREGON,  Respondent,   v.  H.  0.  DALE, 

Appellant. 

Indictment— Distinct  Criminal  Acts.— Where  the  statute  makes  the  com- 
mission of  different  acts  a  crime,  and  uses  the  word  or  connecting  these 
acts,  an  indictment  is  good  which  charges  the  defendant  with  the  com- 
mission of  ^ore  than  one  of  such  acts,  using  the  conjunction  and  to  con- 
nect them  in  the  indictment. 

Juror — Objection  to  Panel. — Where  an  objection  to  a  juror  is  that  he  is 
drawn  from  a  particular  panel,  and  not  that  the  juror  is  personally  dis- 
qualified or  improperly  summoned,  such  objection  is  a  challenge  to  the 
panel. 

Sheriff — Convertino  Money — Proof  of  Sums  Collected. — In  a  prose- 
cution of  a  sheriff  for  converting  money  collected  by  him  as  taxes,  it  is 
competent  to  show  that  he  received  sums  of  money  from  different  indi- 
vidual taxpayers. 

Idem — Conversion  of  Public  Money  is  Larceny. — Money  collected  by  a 
sheriff  for  taxes  is  the  property  of  the  county  in  the  hands  of  the  sheriff, 
and  he  may  be  guilty  of  larceny  by  con  verting  the  same  to  his  own  use. 

Appeal  from  Yamhill  County. 

The  defendant  was  sheriff  and  tax  collector  of  Yamhill 
county  from  July  1,  1876,  to  July  1, 1878.  He  was  indicted 
by  the  grand  jury  of  said  coupty  at  the  March  term  of  the 
circuit  court  of  said  county  for  1879,  for  larceny  of  public 
money. 

The  crime  charged  is  described  in  the  indictment  as  fol- 
lows: ''As  such  sheriff  and  tax  collector  of  said  Yamhill 
county,  said  H.  C.  Dale  had  received  and  had  in  his  pos- 
session in  said  Yamhill  county  on  the  seventh  day  of  August, 
A.  D.  1878,  the  sum  of  three  thousand  dollars  in  gold  and 
silver  coin  of  the  United  States  of  America,  belonging  to 
and  being  the  property  of  said  county  pf  Yamhill,  which 
said  money  he  had  received  and  collected  between  the  fif- 
teenth day  of  September,  A.  D.  1877,  and  the  seventh  day  of 
August,  A.  D.  1878,  as  taxes,  assessed  and  duly  levied  by 
the  county  court  of  said  county,  and  that  the  said  H.  C. 
Dale  on  the  said  seventh  day  of  August,  A.  D.  1878,  in  said 
Yamhill  county,  state  of  Oregon,  then  and  there  being,  and 
having  in  his  possession  said  sum  of  three  thousand  dollars, 
which  belonged  to,  and  was  the  personal  property  of  said 
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statement  of  Facts. 

Tambill  county,  Oregon,  and  which  he  had  collected  and 
received  as  taxes  as  aforesaid,  did  then  and  there  fraudu- 
lently and  feloniously,  take,  steal,  make  away  with,  embez- 
zle and  convert  to  his,  H.  C.  Bale's,  own  use,  the  said  three 
thousand  dollars,  and  then  and  there  neglected  and  refused 
to  pay  over,  and  does  still  neglect  and  refuse  to  pay  over  to 
said  county  of  Yamhill,  said  three  thousand  dollars,  or  any 
part  thereof,  as  by  law  directed  and  required;  said  county 
of  Yamhill  being  all  of  said  time  a  public  corporation  in 
the  said  state  of  Oregon,  and  the  grand  jury  being  unable 
to  give  or  ascertain  a  more  definite  description  of  said 
money  than  that  above  given.  Contrary  to  the  statute,*' 
etc. 

Upon  the  trial  the  jury  returned  the  following  verdict: 
"  We,  the  jury  in  the  above-entitled  action,  find  the  defend- 
ant guilty  as  charged  in  the  indictment,  and  find  that  the 
amount  of  money  converted  was  the  sum  of  twenty-five 
hundred  dollars." 

The  defendant  was  fined  five  thousand  dollars  and  sen- 
tenced to  five  years'  imprisonment. 

The  indictment  is  based  upon  section  559,  page  414,  of 
the  criminal  code,  which  is  as  follows:  *'  If  any  person  shall 
receive  any  money  whatever  for  this  state,  or  for  any  county, 
town,  or  other  municipal  corporation  therein,  or  shall  have 
in  his  possession  any  money  whatever  belonging  to  such 
state,  county,  town,  or  other  corporation,  or  in  which  sach 
state,  county,  town,  or  corporation  has  an  interest,  and  shall 
in  any  way  convert  to  his  own  use  any  portion  thereof,  or 
shall  loan,  with  or  without  interest,  any  portion  thereof,  or 
shall  neglect  or  refuse  to  pay  over  any  portion  thereof,  as 
by  law  directed  and  required,  or  when  lawfully  demanded 
so  to  do,  such  person  shall  be  deemed  guilty  of  larceny,"  etc. 

The  appellant  claims  that  this  section  does  not  include 
the  acts  of  the  tax  collector,  and  that  the  appellant  was  lia- 
ble only  under  section  65,  p.  763,  of  the  General  Laws,  which 
is  in  the  following  words:  "The  sheriff  shall  pay  over  all 
moneys  collected  by  him,  on  any  tax  list  in  his  hands,  to  the 
treasurer  of  the  county  at  least  once  a  month,  taking  a  da- 
plicate  receipt  for  the  same,  which  he  shall  file  with  the 
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clerk  of  the  county  court  of  his  county  immediately  there- 
after; and  any  sheriff  failing  to  comply  with  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor/* 
etc. 

The  appellant  further  claims  that  the  court  erred  in  per- 
mitting the  prosecution  to  show  the  receipt  by  the  appellant 
of  more  than  one  sum  of  money  from  different  persons;  that 
if  the  appellant  was  guilty,  the  receipt  of  different  sums 
from  different  persons  on  the  conversion,  constituted  dis- 
tinct offenses  triable  by  separate  indictments. 

An  exception  was  taken  to  the  ruling  of  the  court,  upon 
a  challenge  to  one  of  the  jurors.  The  facts  which  explain 
this  exception  are  stated  in  the  opinion. 

H.  Williams  and  McCain  &  FentoUy  for  appellant. 

J,  J.  Whitney,  District  Attorney,  and  W.  M.  Ramsey,  for 
the  state. 

By  the  Court,  Boise,  J. : 

The  appellant  claims  that  the  indictment  in  this  case  does 
not  charge  a  crime.  There  was  no  demurrer  filed  to  the  in- 
dictment in  the  circuit  court,  and  the  appellant  has,  in  the 
argument,  failed  to  point  out  any  defect  in  the  indictment 
except  this:  It  is  claimed  that  it  charges  the  defendant 
with  converting  the  money  and  also  with  having  failed  to 
pay  it  over.  Either  of  these  acts  would  be  a  crime,  and  as 
he  is  charged  with  larceny  by  converting  the  money  and 
failing  to  pay  it  over,  we  think  a  charge  in  this  conjunctive 
form  is  good;  if  these  acts  had  been  charged  in  the  disjunc- 
tive form,  that  he  either  converted  or  failed  to  pay  over  the 
money,  the  indictment  would  have  been  bad.  In  the  case 
of  The  State  v.  Carr,  6  Or.  133,  it  is  decided  that  **  when  a 
statute  makes  the  commission  of  different  acts  a  crime,  and 
such  acts  are  stated  disjunctively  in  the  statute,  the  indict- 
ment may,  as  a  general  rule,  embrace  the  whole  of  such  acts 
in  a  single  count,  but  it  must  use  the  conjunctive  and  in  the 
indictment  when  or  occurs  in  the  statute.  The  rule  laid 
down  in  that  case  is  applicable  in  this  case,  and  tried  by 
that  rule  this  indictment  is  not  bad  for  duplicity. 
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The  next  point  argued  as  error  is  that  the  jury  was  im- 
properly drawn.  It  appears  from  the  bill  of.  exceptions  that 
on  the  eighth  day  of  October,  1879,  the  day  the  cause  came 
on  to  be  heard,  the  court  made  an  order  as  follows : 
''  Order  for  thirty  jurors,  October  8,  1879. 
''It  appearing  to  the  court  that  the  number  of  jurors  re- 
quired by  the  code  to  attend  the  court  have  not  attended, 
and  that  the  panel  is  not  full,  it  is  ordered  that  the  sheriff 
of  this  county  summon  forthwith,  from  the  body  of  the 
county,  thirty  good  and  lawful  men,  having  the  qualifications 
of  jurors,  to  serve  daring  the  term." 

It  also  appears  that  these  thirty  jurors  were  summoned  pur- 
suant to  said  order  and  their  names  placed  in  the  jury  box, 
"there  being  in  said  box  at  the  time,  the  names  of  twenty  jurors 
of  the  required  panel,  who  were  in  attendance  to  serve  and 
who  were  serving  as  jurors.  The  defendant,  by  his  attor- 
neys, objected  to  a  jury  for  the  trial  of  said  cause  being 
drawn  from  said  box,  and  objected  to  each  and  every  one  of 
said  jurors  so  drawn ;  but  the  court  overruled  the  objection 
and  the  jury  was  drawn  and  impaneled  from  said  box,  to 
which  ruling  the  defendant  excepted.*' 

The  jurors  whose  names  were  in  the  jury  box  constituted 

the  panel.  (Stat.  p.  142,  sees.  178,  179.)   The  objection  was 

made  to  this  panel  as  being  illegally  made,  and  the  objection 

to  each  individual  juror  was  made  on  the  ground  that  he  was 

drawn  from  this  panel,  and  not  on  the  ground  that  he  was 

personally  disqualified,  or  that  he  was  biased.     We  think 

the  objections  made  to  the  jurors  were  challenges  to  the 

panel  and  not  to  the  individual  jurors.     If,  when  a  juror  was 

drawn,  the  counsel  had  objected  to  him  for  the  reason  that 

he  was  not  one  of  the  jurors  on  the  regular  panel,  it  would 

present  a  different  question,  and  we  might  then  be  called  on 

to  decide  whether  the  court  had  the  authority  to  call  jurors 

before  those  on  the  regular  panel  were  exhausted.     There 

is  nothing  in  the  record  showing  whether  the  persons  who 

were  drawn  as  jurors  were  of  the  regular  jurors  or  of  those 

summoned  by  the  order  of  the  court.     We  think  that,  in 

order  to  raise  this  question,  the  objection  should  have  been 

made  to  the  individual  juror  that  he  was  improperly  and 
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illegally  drawn  or  summoned,  for  it  may  be  that  all  the 
jurors  who  were  drawn  were  of  the  regular  panel..  It  is 
claimed  that  these  names  being  placed  in  the  jury  box  made 
the  whole  panel  illegal,  and  was  such  an  irregularity  as  will 
yitiate  the  verdict. 

By  the  statute,  when,  for  any  reason,  there  is  not  a  full 
panel,  the  court  may  order  the  sheriff  to  summon  forthwith, 
from  the  body  of  the  county,  persons  having  the  qualifica- 
tions of  jurors,  to  serve  during  the  term.  It  appears  in 
this  case  that  the  number  of  jurors  required  by  the  code  did 
not  attend,  for  there  were  but  twenty  regular  jurors  on  the 
panel.  So  the  court  had  the  power,  in  part,  to  make  up  the 
panel.  This  power  has,  we  think,  generally  been  confined 
in  the  circuit  courts  to  making  orders  to  fill  up  the  panel  to 
twenty-four  trial  jurors,  the  number  provided  for  in  the 
code. 

But  the  statute  does  not  limit  the  order  to  that  number 
in  express  words.  Still,  it  would  seem  that  the  object  of  the 
statute  was  to  enable  the  court  to  supply  the  panel  with  the 
number  of  jurors  provided  in  the  code  to  make  a  full  panel. 
When,  however,  this  power  is  exercised  by  the  court,  it  is 
for  the  purpose  of  making  the  panel  of  jurors  and  the  jurors 
added  by  the  order  of  the  court  as  much  a  part  of  the  panel 
as  those  who  have  been  regularly  drawn  from  the  jury  list, 
and  if  there  be  irregularity  in  making  up  this  panel,  still  the 
panel  is  not  the  subject  of  challenge,  for  challenges  to  the 
panel  have  been  abolished.  {State  v.  Fitzhugh,  2  Or.  272.) 
If  the  order  was  void  by  reason  of  having  directed  the  sum- 
moning of  thirty  instead  of  four  jurymen,  we  think  that 
matter  could  only  be  taken  advantage  of  by  an  objection  to 
the  individual  juror,  that  he  was  not  summoned  as  a  juror 
and  had  no  authority  to  sit. 

We  think  that  under  section  178  of  the  code,  the  court 
may  direct  the  sheriff  to  summon  any  number  of  jurors  from 
the  body  of  the  county  for  the  trial  of  a  particular  case, 
to  be  used  when  the  regular  panel  is  exhausted,  and  though 
we  think  there  was  an  irregularity  in  this  case,  still  it  does 
not  appear  that  a  substantial  right  of  the  defendant  was 
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affected  by  it,  for  it  does  not  appear  but  what  he  was  tried 
by  jurors  from  the  regular  panel  drawn  from  the  jury  lists. 

After  the  jury  was  impaneled  the  prosecution  offered 
record  evidence  to  show  that  the  defendant  was,  at  the  time 
he  converted  the  money,  the  sheriff  of  Yamhill  county. 
This  was  objected  to  by  the  defendant's  counsel  for  the 
reason  that  it  was  incompetent.  We  think  this  evidence 
was  competent  to  show  in  what  capacity  the  defendant  re- 
ceived and  had  the  money.  So,  also,  we  think  it  was  com- 
petent for  the  prosecutioD  to  prove  the  delinquent  tax  list 
filed  by  the  sheriff,  for  this  was  an  exhibit  in  his  favor  to 
show  that  he  had  not  received  all  the  taxes  charged  to  him, 
and  to  charge  him  with  the  amounts  which  he  by  his  entries 
thereon  had  charged  himself  with  having  collected.  We 
think  it  was  competent  to  prove,  by  any  competent  evidence, 
what  sums  the  defendant  had  received  at  various  times  as 
sheriff,  in  order  to  show  how  much  money  belonging  to  the 
county  came  into  his  hands.  He  may  have  received  sums 
with  the  intention  to  account  for  them  and  pay  them  over 
to  the  county  treasurer.  It  was  proper  for  the  prosecution 
to  show,  by  items  received  by  him,  the  amount  that  came 
into  his  hands,  and  then  show  how  much  he  paid  over,  to 
show  the  amount  of  his  default;  for  if  he  returned  a  large 
sum  of  money  belonging  to  the  county,  and  refused  to  pay 
it  over  according  to  law,  it  was  some  evidence  that  he  had 
converted  it  to  his  own  use. 

If  an  agent  is  accused  of  embezzling  the  funds  of  his  em- 
ployer, it  would  be  competent  to  show  that  he  received  a 
sum  from  A.  at  one  time  and  from  B.  at  another,  and  that 
he  had  at  another  time  converted  both  sums  to  his  own  use. 
The  receipts  would  be  lawful,  and  the  crime  consists  in  the 
unlawful  commission,  which  may  be  one  act.  That  is,  an 
agent  may  be  months  in  collecting  the  funds  of  his  principle, 
and  when  he  has  a  large  amount  collected,  convert  the  ag- 
gregate to  his  own  use  at  once. 

Again,  it  is  claimed  by  the  appellant's  counsel,  that  taxes, 
while  in  the  hands  of  the  sheriff,  are  not  the  property  of  the 
county.  We  think  this  position  is  not  tenable.  The 
sheriff  is  the  agent  of  the  county,  and  when  he  receives  the 
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taxes  and  receipts  for  them,  sach  taxes  are  the  property  of 
his  principal,  for  it  is  a  general  rale  that  where  an  agent 
collects  money  for  his  principal,  the  money  vests  in  the 
principal  when  received  by  the  agent,  according  to  the 
maxim,  that  what  one  does  by  his  agent  he  does  himself. 
The  state  tax  due  from  each  county,  when  paid  to  the  state 
treasurer  by  the  county  treasurer,  is  the  money  of  the 
'county  until  paid  to  the  state  treasurer;  and  if  destroyed  by 
fire  or  act  of  God  before  being  paid  over,  would  be  lost  by 
the  county;  the  property  in  money  paid  for  taxes  passes  to 
the  county  when  it  is  paid  by  the  taxpayer  to  the  sheriff, 
who  is  the  officer  and  agent  of  the  county. 

It  is  further  contended  by  the  counsel  for  the  appellant 
that  as  he  collected  the  money  as  tax  collector  and  sheriff, 
and  failed  to  pay  it  over,  he  could  only  have  been  indebted 
under  section  732  of  the  statute,  which  provides  that  **  any 
sheriff  who  shall  neglect  or  refuse  to  pay  over  all  moneys 
by  him  collected  for  taxes,  or  shall  refuse  or  neglect  to 
make  a  return  of  the  delinquent  taxes  of  his  county  as  re- 
quired, *  *  *  shall  be  liable  to  be  indicted  therefor,  and 
upon  conviction,  may  be  punished  by  fine  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars,  or  by  im- 
prisonment not  less  than  six  months  nor  more  than  six 
years."  *  *  *  This  statute  provides  for  punishing 
criminal  negligence  in  the  sheriff,  and  appellant  miglit  have 
been  indicted  under  that  section  for  failing  to  pay  over  the 
money  by  him  collected  as  tax  collector,  although  there  was 
no  conversion  of  the  funds  and  no  felonious  intent. 

Section  559  defines  a  higher  and  more  heinous  offense, 
and  as  both  statutes  were  passed  by  the  same  session  of 
the  legislature,  the  presumption  is  that  it  was  the  intention 
of  the  legislature  that  both  sections  should  stand.  Section 
559  defines  a  crime  not  mentioned  in  section  732,  when  it 
uses  the  words:  "  And  shall  in  any  way  convert  to  his  own 
use."  *  *  *  This  makes  the  conversion  of  the  public 
funds  a  crime,  and  this  is  the  crime  charged  in  the  indict- 
ment, and  for  this  the  appellant  could  not  be  punished 
under  section  732.  It  is  true  the  section  makes  neglect  or 
refusal  to  pay  over,  a  crime  of  equal  magnitude  as  conver- 
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sion,  and  uses  the  same  language  in  defining  it  as  in  section 
659.  If  section  732  was  held  to  repeal  that  part  of  section 
559  which  makes  a  neglect  or  refusal  to  pay  over  a  crime, 
it  would  leave  the  remaining  portion  of  the  section  standing, 
and  that  remaining  portion  which  provides  against  conver- 
sion would  support  this  indictment.  We  think  it  was  the 
intention  of  the  legislature  that  both  these  sections  should 
stand,  and  that  they  are  in  force,  and  that  a  sheriff  is  em- 
braced in  section  559  as  much  as  any  other  officer,  for  he  is 
included  in  the  words  "any  person.*' 

The  points  above  discussed  embrace  all  the  important 
questions  raised  in  the  case,  and  as  there  is  no  substantial 
error,  the  judgment  of  the  court  below  should  be  affirmed. 


THE   STATE   OF   OREGON,    Respondent,   v.  JAMES 

McCORMACK,  Appellant. 

Larceny  of  Different  Articles,  One  Offense. — Where  a  person  is  charged 
with  the  larceny  of  a  horse,  saddle,  and  bridle,  taken  at  the  same  time 
and  place,  and  from  the  same  person,  the  whole  transaction  constitutes 
but  one  crime,  and  but  one  indictment  can  be  sustained  for  such  taking, 
and  if  the  prosecution  see  proper  to  split  up  the  transaction  into  two  of- 
fenses, by  causing  two  indictments  against  such  person  for  that  which  is 
but  one  crime,  a  conviction  or  acquittal  on  one  may  be  pleaded  as  a  bar 
to  a  subsequent  prosecution  on  the  other. 

Idem. — When  a  man  has  done  a  criminal  act  the  prosecutor  may  carve  as 
large  an  offense  out  of  the  transaction  as  he  can,  yet  he  must  cut  only 
once. 

Appeal  from  Douglas  County.  The  facts  are  stated  in 
the  opinion. 

Bonham  <k  Holman,  for  appellant. 

There  was  no  appearance  for  the  state. 

By  the  Court,  Prim,  J. : 

The  appellant  was  indicted  by  the  grand  jury  of  Douglas 
county  for  the  crime  of  larceny  of  a  saddle  and  bridle,  al- 
leged to  have  been  stolen  from  one  James  Doolin,  on  Novem- 
ber 1,  1879,  to  which  indictment  he  pleaded  guilty  as  therein 
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charged,  and  for  which  he  was  duly  sentenced.  At  the 
Same  term  of  court,  the  appellant  was  also  indicted  for  the 
crime  of  larceny  of  a  horse  alleged  to  have  been  stolen  from 
said  James  Doolin,  at  the  same  time  and  place  as  in  the 
indictment  above  mentioned.  To  this  second  indictment 
the  appellant  pleaded  not  guilty,  together  with  a  plea  of 
former  conviction  for  the  same  offense.  The  evidence,  as 
reported  in  the  bill  of  exceptions,  shows  that  the  horse, 
saddle,  and  bridle  were  taken  by  the  appellant  at  the  same 
time  and  place,  and  from  the  same  person.  The  indictment 
and  judgment  of  conviction  on  the  charge  of  larceny  of  the 
saddle  and  bridle  were  admitted  in  evidence  without  objec- 
tion. The  appellant  was  convicted  and  sentenced  for  the 
larceny  of  the  horse  as  charged  in  the  second  indictment, 
and  from  this  judgment  an  appeal  has  been  taken  to  this 
court. 

The  circuit  court,  among  other  things,  instructed  the  jury 
as  follows :  *'  That  a  former  conviction  and  judgment  against 
the  appellant  of  the  crime  of  larceny  of  a  saddle  and  bridle, 
taken  at  the  same  time  and  place  from  the  same  person,  in 
the  same  transaction  as  the  horse,  for  which  he  has  been 
indicted,  and  is  now  being  tried,  is  not  a  bar  to  the  prose- 
cution for  the  larceny  of  the  horse,  and  will  not  sustain  the 
plea  of  a  former  conviction  entered  by  the  appellant  in  bar 
of  this  prosecution."  * 

To  the  giving  of  this  instruction,  appellant,  by  his  coun- 
sel, then  and  there  excepted,  and  assigns  it  here  as  error. 
This  raises  a  very  important  question  to  be  for  the  first 
time  passed  upon  by  this  court,  and  it  is  therefore  to  be  re- 
gretted that  the  state  was  not  represented  by  counsel  upon 
the  argument. 

It  is  stated,  however,  by  counsel  for  appellant,  that  it 
was  necessary  to  bring  two  indictments,  because  the  larceny 
of  the  horse  would  be  punishable  under  section  555  of  the 
criminal  code,  while  the  larceny  of  the  saddle  and  bridle 
would  be  punishable  under  section  552.  The  former  of 
these  two  sections  provides  that  if  any  person  shall  be 
convicted  of  stealing  a  horse,  etc.,  he  shall  be  punished  by 
imprisonment  in  the  penitentiary  from  one  to  fifteen  years; 
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while  under  the  hitter,  he  can  be  imprisoned  in  the  peniten- 
tiary not  less  than  one  nor  more  than  ten  years,  if  the  goods 
or  chattels  stolen  shall  exceed  in  Talne  thirty-fiye  dollars; 
bnt  if  the  property  stolen  shall  not  exceed  the  value  of  thir- 
ty-fiye  dollars,  he  sbidl  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  one  month  nor  more  than  one  year, 
or  by  fine  not  less  than  tweniy-fiye  nor  more  than  one  hun- 
dred dollars. 

This  proposition  may  be  answered  in  the  words  of  Mr.  j 

Chief  Justice  Shaw,  as  follows:  ''It  is  not  necessary  in  an 
indictment  upon  a  statute  to  indicate  the  particular  section 
or  eyen  particular  statute  upon  which  it  is  founded.     It  is  ' 

only  necessary  to  set  out  in  the  indictment  such  facts  as  I 

bring  the  case  within  the  provisions  of  some  statute  which 
was  in  force  when  the  act  was  done,  and  also  when  the  in- 
dictment was  found.  And  if  the  facts,  properly  laid  in  the  | 
indictment  and  found  by  the  verdict,  show  that  the  act  done  I 
was  a  crime  punishable  by  statute,  it  is  sufficient  to  warrant 
the  courts  in  rendering  judgment.  (Commonwealth  v.  Grif- 
fin, 21  Pick.  526;  Commonwealth  v.  Squire,  1  Met.  261; 
Fisher  v.  CommonweaJUh,  1  Bush.  Ky.  216.)  In  the  last  case 
above  referred  to,  the  prosecution  undertook  to  draw  the 
same  distinction  in  regard  to  the  difference  between  the  of- 
fense designated  as  horse-stealing  and  that  of  simple  lar- 
ceny, but  was  overruled  by  the  court  as  being  a  distinction 
not  well  taken.  '*  This  plea  of  a  former  conviction,  like  that 
of  a  former  acquittal,  is  founded  upon  that  great  principle 
and  fundamental  maxim  of  criminal  jurisprudence,  that  no 
man  shall  be  twice  put  in  jeopardy  for  the  same  offense. 
This  is  one  of  the  ancient  and  well-established  principles  of 
the  common  law,  sanctioned  and  enforced  in  different  forms 
of  words  in  most  of  the  constitutions  of  the  several  states, 
and  in  that  of  the  United  States.  In  the  latter  it  is  thus 
expressed :  '  nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or  limb.' " 

This  clause  having  been  adopted  in  our  constitution  as  a 
fundamental  principle,  may  be  considered  as  equivalent  to 
a  declaration  of  the  common  law  principle,  that  no  person 
shall  be  twice  tried  for  the  same  offense.     But  in  the  appli- 
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cation  of  this  maxim,  it  must  be  considered  in  each  partic- 
ular case  in  which  it  is  relied  upon  as  a  bar,  whether  as  a 
matter  of  fact  the  party  seeking  to  a^ail  himself  of  it  has 
before  been  put  in  jeopardy,  and  if  so,  whether  it  can  be 
said  to  be  for  the  same  offense.  If  these  circumstances 
should  be  found  not  to  concur,  the  maxim  will  not  apply  to 
the  case.  It  now  remains  to  apply  this  maxim  to  the  case 
under  consideration. 

This  is  a  case  where  the  appellant  is  charged  with  the 
larceny  of  a  horse,  saddle,  and  bridle,  taken  at  the  same 
time  and  place,  and  from  the  same  person,  and  in  our  opinion 
the  whole  transaction  constitutes  but  one  crime,  and  but  one 
indictment  can  be  sustained  for  such  taking,  and  the  prose- 
cation  having  seen  proper  to  split  up  the  transaction  into  two 
offenses  by  causing  two  indictments  to  be  preferred  against 
such  person,  for  that  which  is  but  one  crime,  a  conviction 
or  acquittal  on  one  may  be  successfully  pleaded  as  a  bar  to 
a  subsequent  prosecution  on  the  other.  In  1  Bishop's 
Criminal  Law,  sec.  1060,  it  is  said,  "  that  although  when  a 
man  has  done  a  criminal  thing  the  prosecutor  may  carve  an 
offense  out  of  the  transaction  as  he  can,  yet,  he  must  cut 
only  once."  The  same  author,  in  referring  to  offenses  em- 
braced in  the  same  transaction  or  included  one  within  the 
other,  says:  ''Some  apparent  authority,  therefore,  English 
and  American,  that  a  jeopardy  for  the  less  is  no  bar  to  an 
indictment  for  the  greater,  we  must  regard  as  not  being 
good  law,  while  the  doctrine  that  it  is  a  bar  is  best  sustained 
by  the  adjudications,  as  well  as  by  reason."  (1  Bishop's 
Crim.  Law,  sec,  1057.) 

The  case  of  Fisher  v.  The  Commonwealth,  reported  in  1 
Bush.  211,  is  a  case  precisely  in  point.  In  that  case,  Fisher, 
by  the  same  act  and  with  the  same  intent,  took  a  horse, 
wagon,  and  harness,  the  property  of  the  same  person.  Two 
indictments  were  found  against  him,  one  for  stealing  the 
horse,  the  other  for  stealing  the  wagon  and  harness.  On 
the  trial  for  stealing  the  horse,  Fisher  pleaded  not  guilty 
and  was  acquitted.  This  acquittal  was  held  to  be  a  good 
plea  in  bar  against  the  indictment  for  stealing  the  wagon 
and  harness.     In  Boberis  v.   The  Siaie^  14  Georgia,  8,  the 
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same  principle  was  fully  recognized.  {Hinhle  v.  The  Com- 
momueaUh,  4  Davis,  518;  The  State  y,  Chaffin,  2  Swan,  Tenn. 
493;  Lamphen  v.  The  State,  14  Ind.  327.) 

Being  of  the  opinion  that  the  court  erred  in  giving  the 
instruction  complained  of,  the  judgment  is  reversed  and  the 
cause  remanded  to  the  court  below  for  a  new  trial. 

Judgment  reversed. 


I  8  a4o; 

f33    58r, 

"Jl?  M.  EOSENDOEF  and  H.  HIESCHBEEG,  Appellants, 

v.  J.  A.  BAKEE,  Eespondent. 

Evidence — Copy  of  Lost  Insteument — Questions  for  Jury. — Where  an 
instrument  in  writing  is  pleaded  as  a  defense  in  an  answer,  and  the 
making  of  the  instrument  is  denied  in  the  replication  and  on  the  trial, 
the  original  having  been  proven  to  be  lost,  a  pretended  copy  produced 
and  sworn  to  by  two  witnesses  as  a  true  copy,  and  the  plaintiffs  offer 
evidence  tending  to  prove  that  no  contract  was  executed,  it  is  a  question 
for  the  jury  whether  the  paper  produced  is  a  copy  of  the  lost  paper,  and 
whether  it  was  executed  between  the  parties. 

Chattel,  Title  in  Vendor  after  Delivery. — When  a  chattel  is  delivered 
to  one  who  has  bargained  for  the  purchase  thereof,  and  agreed  to  pay 
therefor  at  a  future  day  under  an  express  contract  that  no  title  is  to 
vest  in  him  until  payment,  the  property  of  the  vendor  is  not  divested, 
and  the  purchaser  takes,  at  most,  only  a  right  by  implication  to  the  use 
of  the  chattel  until  default  in  the  stipulated  payment. 

Instructions  must  be  Pertinent. — The  court  may  refuse  to  give  instruc- 
tions asked  for  when  they  are  not  pertinent. 

Appeal  from  Marion  County. 

This  is  an  action  for  tbe  conversion  of  an  organ.  The 
appellants  claimed  title  to  the  organ  through  a  purchase 
fromD.  L.  Hedges,  in  September,  1878;  the  respondent,  to 
defeat  the  claim,  introduced  testimony  tending  to  show  that 
Hedges  never  owned  the  organ;  that  he  held  it  under  a 
written  agreement  between  himself  and  S.  A.  Nichols,  exe- 
cuted in  September,  1877,  by  the  terms  of  which  said  organ 
was  to  be  the  property  of  Nichols  until  paid  for,  and  that  it 
had  not  been  paid  for;  the  pretended  agreement  was  lost, 
and  it  is  claimed  that  the  following  is  a  copy,  excepting 
that  it  contains  no  signature  by  Hedges  and  no  date,  to  wit: 

*'  Received  from  S.  A.  Nichols,  one  Burdett  organ,  of  the 
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value  of  one  hundred  and  forty  dollars,  for  which  I  executed 
and  delivered  to  said  S.  A.  Nichols  my  promissory  note 
bearing  date  of  September  1,  1877.  Now,  therefore,  if  I 
fail  to  pay  according  to  the  terms  of  the  said  note,  I  do 
hereby  agree  to  pay  to  said  S.  A.  Nichols  the  sum  of  five 
dollars  per  month  rent  for  the  organ,  and  to  relinquish  all 
claim  on  the  organ  and  to  return  the  same  to  said  S.  A.. 
Nichols  at  my  own  expense;  and  it  is  further  agreed  that 
the  said  organ  shall  belong  to  and  be  the  property  of  the 
said  S.  A.  Nichols  until  the  said  sum  of  money  is  all  paid. 
When  this  sum  of  one  hundred  and  forty  dollars,  the 
value  of  the  organ,  is  all  paid,  the  said  organ,  together  with 
this  contract,  shall  belong  to  and  be  delivered  to  David 
Hedges.  (Signed,)  S.  A,  Nichols." 

Hedges  testified  that  he  never  executed  said  pretended 
agreement;  that  he  purchased  said  organ  from  Nichols  by 
an  absolute  parol  sale,  and  gave  his  promissoiy  note  there- 
for, which  matured  about  September  1,  1878.  The  testi- 
mony and  the  answer  of  the  defendant  showed  that  Nichols, 
iff  October,  1878,  obtained  in  said  circuit  court  judgment 
on  said  notes,  and  compelled  the  defendant,  as  sheriff,  to 
sell  said  organ,  as  the  property  of  Hedges,  on  an  execution 
to  enforce  said  judgment. 

Among  other  things  the  court  charged  the  jury  as  follows, 
to  wit:  "The  defendant  offers  in  evidence  a  copy  of  said 
written  agreement.  And  this  paper  (holding  in  his  hand 
the  pretended  copy  above  referred  to)  having  been  proved 
to  be  copy,  and  admitted  in  evidence,  it  becomes  my  duty 
to  construe  it."  Also  the  following:  "  Whether  it  was  wise,, 
or  unwise,  for  Hedges  to  make  such  a  contract  is  not  for  us 
to  determine.  We  are  to  take  it  as  it  is  and  give  to  it  its 
legal  effect."  Also,  the  following:  **  Unless  you  find  that 
Hedges  obtained  a  title  otherwise  than  by  or  under  this 
instrument,  of  which  this  is  a  copy,  he  did  not  own  the 
organ." 

The  jury  found  for  the  respondent  and  he  had  judgment, 
from  which  this  appeal  is  taken. 

B.  Hayden  and  W.  M.  Rarnsey^  for  appellant* 
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John  Kelsay,  for  respondent. 

By  the  Court,  Boise,  J. : 

It  is  claimed  by  the  appellants  that  the  court  erred  in  in- 
structing the  jury  that  the  copy  of  the  written  instrument,  set 
out  in  the  answer,  was  proved  to  be  a  true  copy  of  the  lost 
paper.  That  the  fact  as  to  whether  it  was  a  copy  or  not  was  a 
fact  for  the  jury  and  not  for  the  court.  The  paper  being  lost 
and  a  pretended  copy  being  produced,  this  being  secondaiy 
evidence,  it  was  necessary  for  the  party  producing  it  to  show 
that  the  original  was  lost  and  could  not  be  produced.  The 
question  of  the  loss  was  for  the  court.  This  being  deter- 
mined in  the  affirmative,  then  it  was  necessary  to  prove  the 
copy.  It  seems  from  the  report  of  the  case  that  what  was 
claimed  to  be  a  copy,  except  the  date  and  signatures,  was 
produced  and  sworn  to  by  two  witnesses,  who  said  the  origi- 
nal had  been  signed.  The  copy  so  sworn  to  was  admitted 
in  evidence  without  objection  on  the  part  of  the  plaintiffs, 
who  afterwards  called  as  a  witness  Hedges,  who  testified 
that  he  did  not  sign  this  contract  or  any  other  contract  in 
writing.  The  defendants  had  produced  their  copy,  and  the 
only  material  question  was,  whether  or  not  Hedges  had 
signed  the  original;  that  is  to  say,  one  precisely  like  the  one 
produced.  If  it  varied  in  substance  or  form  from  the  origi- 
nal. Hedges  could  truthfully  swear  that  he  had  not  executed 
such  a  contract.  There  was  no  question  before  the  jury 
as  to  whether  or  not  there  had  been  some  other  contract  ex- 
ecuted by  the  parties.  The  question  was,  therefore,  neces- 
sarily confined  to  the  copy  produced  by  the  defendant. 

Counsel  for  the  plaintiffs  claim  that  two  questions  were 
raised  for  the  jury:  1.  Was  the  paper  produced  a  copy  of 
the  instrument  between  the  parties;  2.  Was  it  executed  by 
the  parties.  We  think  there  was  but  one  question,  and  that 
was,  Was  an  instrument  like  the  one  produced  signed  by  the 
parties?  and  this  question  was  left  to  the  jury,  and  there  was 
no  error  orf  this  point. 

Again,  it  is  claimed  that  the  court  erred  in  construing 
the  writing.  In  this  case  the  organ  by  the  terms  of  the 
contract  was  to  remain  the  property  of  Mrs.  Nichols  until 
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paid  for.  There  can  be  no  mistaking  the  understanding  of 
the  parties,  and  it  was  binding  on  them,  and  subject  to  be 
enforced  according  to  its  true  meaning  and  intent,  unless  it 
contravened  some  legal  principle;  and  the  organ  became  the 
property  of  Hedges  by  virtue  of  the  delivery  only. 

In  the  head  note  to  the  case  of  Henry  v.  Hoppock,  15  N. 
T.  409,  it  is  declared  that  "when  a  chattel  is  delivered  to 
.  one  who  has  bargained  for  the  purchase  thereof,  and  agreed 
to  pay  therefor  at  a  future  day,  under  an  express  contract 
that  no  title  shall  vest  in  him  until  payment,  the  prop- 
erty of  the  vendor  is  not  diverted,  and  the  purchaser  takes, 
at  most,  only  a  right  by  implication  to  the  use  of  the  chattel 
until  default  in  the  stipulated  payments."  That  case  is  like 
this  in  principle,  and  we  think  such  is  the  law  as  generally 
settled.  (See  Benjamin  on  Sales,  sees.  320,  411,  412,  and 
Foi'bs  V.  Marsh  et  aL  15  Conn.  384.) 

Again,  it  is  claimed  that  the  court  erred  in  not  giving 
the  following  instruction,  which  was  requested  to  be  given 
to  the  jury  by  the  counsel  for  the  appellants:  "If  the  jury 
believe  from  the  evidence  that  Mrs.  Nichols  had  the  organ  in 
question  sold  as  the  property  of  Hedges,  under  the  judg- 
ment which  she  obtained  against  Hedges  on  the  notes  for 
the  organ,  that  she  is  estopped  to  claim  that  the  title  to  the 
property  was  in  her  at  the  time;  that  is,  at  the  time  she  had 
it  sold."  This  question,  we  think,  was  not  pertinent  to  the 
case,  or  any  issue  in  the  evidence. 

The  plaintiffs  claimed  the  organ  by  virtue  of  a  sale  to 
them  made  in  September,  1878.  Mrs.  Nichols  did  not  levy 
on  the  property  until  October,  1878.  We  have  already  held 
that  Hedges  did  not  have  the  title  by  virtue  of  the  written 
contract,  under  which  it  is  claimed  by  defendant.  He  was 
claiming  it  at  the  time  he  sold  to  the  plaintiffs,  and  it  might 
be  that  Mrs.  Nichols  was  the  owner  at  that  time  and  claimed 
the  organ  as  her  property;  and  if  the  jury  found  that  the  writ- 
ten contract  was  executed  as  claimed,  then  she  was  the  owner 
at  the  time  of  the  sale  to  the  plaintiffs.  ,  She  might  afterwards, 
on  making  a  demand  for  its  delivery,  or  regarding  Hedges 
as  having  forfeited  his  obligation  by  not  paying  the  notes, 
or  having  tried  to  sell  and  thereby  convert  the  property. 
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have  concluded  to  treat  him  as  the  owner,  and  she  would 
not  be  estopped  from  claiming  that  she  was  the  owner  until 
she  did  some  act  that  was  inconsistent  with  such  ownership, 
and  there  is  no  evidence  that  she  did  such  act  until  she 
levied  on  the  organ  as  the  property  of  Hedges,  which  was 
on  the  fourth  of  October,  1878,  and  after  the  sale  to  plaint- 
iffs by  Hedges.  To  make  this  act  of  hers  an  estoppel  in 
favor  of  the  plaintiffs,  it  must  appear  that  the  act  creating 
the  estoppel  transpired  before  the  sale  by  Hedges  to  plaintiffs. 
So  that  this  act  of  hers,  being  after  the  sale  to  Hedges,  could 
not  operate  as  an  estoppel  in  this  case.  And  as  to  whether 
such  an  act  would  be  an  estoppel,  provided  it  had  occurred 
before  the  sale  by  Hedges  to  plaintiffs,  we  do  not  decide. 
It  is  enough  that  we  hold  that  the  levy  is  not  an  estoppel  in 
this  case. 

We  have  found  no  error  in  this  case,  and  think  the  judg- 
ment of  the  court  below  should  be  affirmed. 


H.  H.  HAYDEN,  Appellant,   v.  SAMUEL  LONG,  Ke- 

BPONDENT. 

Juror — Review  of  Ruling  on  Challenge. — This  court  will  not  review 
the  ruling  of  the  court  below,  on  a  challenge  for  actual  bias  in  a  juror, 
unless  all  the  evidence  upon  which  that  couii)  acted  is  reported  to  this 
court. 

Water  Rights — Diverting  Stream — Instructions  must  be  Pertinent.  — 
H.  is  the  owner  of  the  land  through  which  a  small  stream  of  water  ruDs, 
used  by  him  for  propelling  machinery.  L.,  not  being  the  owner  of  any 
land  adjoining  said  stream,  went  above  the  land  of  H.  and  diverted  a 
portion  thereof 'from  its  natural  channel,  and  conducted  it  over  and  across 
the  lands  of  other  persons  to  where  it  was  used  for  irrigation  and  other 
purposes,  by  means  of  which  portions  thereof  were  wasted.  Uekl^  that 
such  diversion  was  unlawful,  and  while  the  instructions  of  the  court  con- 
tain a  correct  statement  of  the  law  as  to  the  respective  rights  of  riparian 
owners,  they  were  inapplicable  to  the  facts  developed  in  this  case,  as 
the  diversion  was  made  in  this  case  by  a  party  who  was  not  a  riparian 
owner. 

Appeal  from  Polk  Couuty. 

This  is  an  action  for  the  abatement  of  a  nuisance  and  for 
damages,  brought  under  section  330  of  the  code. 
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The  complaint  alleges  that  during  all  the  time  liereiDafter 
mentioned,  the  appellant  was  the  owner  in  fee  simple  and 
in  the  possession  of  certain  real  property  on  which  is  situ- 
ated a  machine  shop,  and  reservoir,  or  pond  of  water,  be- 
longing to  the  appellant,  and  continually  used  by  him  as  a 
water  power  in  the  manufacture  of  machinery,  furniture, 
and  wagons;  which  same  pond  of  water  and  water  power  is 
fed  by  a  small  stream  of  water,  which  said  stream  of  water 
the  respondent  wrongfully  and  unlawfully  diverted  from  its 
natural  and  usual  channel  by  wrongfully  and  unlawfully 
tapping  the  same  above  the  land  of  the  appellant,  and  con- 
ducting a  large  portion  of  it  across  the  land  of  others  by 
means  of  artificial  ditches,  by  reason  of  which  wrongful  di- 
version large  quantities  of  said  water  are  constantly  absorbed, 
and  large  quantities  of  earth  are  constantly  washed  and  car- 
ried into  appellant's  said  pond,  to  the  nuisance  of  the  said 
machine  shop,  water  power,  and  land,  and  to  his  damage  in 
the  sum  of  seventy-five  dollars. 

The  respondent  had  a  verdict  and  judgment,  from  which 
this  appeal  is  taken. 

B.  Haydeiiy  TV,  H.  Holmes,  and  X.  N.  Steeves,  for  appel- 
lant. 

JS.  S.  Strahan  and  John  J.  Daly,  for  respondent. 

By  the  Court,  PniM,  J. : 

The  first  assignment  of  error  is  that  the  court  erred  in 
admitting  S.  B.  Frazier  to  serve  as  a  juror  at  the  trial  of 
said  cause.  The  bill  of  exceptions  discloses  that  upon  said 
Frazier  being  challenged  for  actual  bias,  on  behalf  of  the 
appellant,  he  was  examined  under  oath,  as  follows: 

1.  Were  you  a  jiiror  in  the  case  of  Broivii  v.  Long,  tried 
here  yesterday  ?  Answer:  "I  was."  2.  Have  you  formed 
any  opinion,  from  the  evidence  in  that  case,  relative  to  the 
diminution  or  absorption  of  water  from  the  stream  in  ques- 
tion, in  consequence  of  the  diversion  of  a  part  of  the  same 
by  defendant,  Long?  Answer:  "I  have."  3.  Have  you 
that  opinion  now  ?    Answer:  *'  I  think  I  have." 

The  bill  of  exceptions  does  not  purport  to  give  all  the 
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evidence  given  on  the  trial  of  this  challeDge.  In  the  case 
of  the  Sftate  v.  Tom  (ante,  177),  this  court  held  that  it  would 
not  receive  the  ruling  of  the  court  below,  in  a  matter  of  this 
kind,  unless  all  the  evidence  introduced  in  the  court  below 
is  reported  to  this  court. 

The  next  error  complained  of  is  as  to  the  instructions  of 
the  court.  It  appears  from  the  bill  of  exceptions  tbat  there 
was  evidence  at  the  trial  tending  to  show  that,  by  the  flow 
of  water  through  the  ditch  dug  by  the  respondent,  portions 
thereof  were  wasted  by  absorption,  evaporation,  and  perco- 
lation, and  that  the  quantity  of  water  in  said  stream  was 
small,  and  all  needed  by  the  appellant  in  driving  the  ma- 
chinery of  his  said  factory.  The  court  instructed  the  jury 
as  follows:  1.  ''Every  person  through  whose  premises 
water  naturally  flows  has  a  lawful  right  to  the  flowing  of  the 
water  in  its  natural  channel,  and  no  person  has  a  right  to 
divert  the  stream  or  any  part  of  it  from  its  natural  channel, 
unless  he  causes  it  to  return  again  before  it  leaves  his  prem- 
ises, so  that  it  will  not  injure  those  below,  and  be  lessened 
or  diminished  only  by  such  quantity  as  may  be  necessarily 
used  for  domestic  purposes  and  watering  stock,  and  in  some 
cases  for  irrigation ;  and  also  by  evaporation,  and  natural 
and  necessary  wastage/'  2.  ''Defendant  had  a  right  to 
take  as  much  of  the  water  in  the  stream  in  question  as  was 
necessary  for  domestic  uses,  and  if  his  convenience  required 
it  he  has  a  right  to  divert  a  portion  of  the  stream  from  its 
natural  channel;  but  he  must  return  so  much  of  it  as  he  does 
not  use  for  such  purposes,  or  is  lost  by  evaporation  or  un- 
avoidable wastage,  to  the  stream  before  it  reaches  plaintiffs 
premises.*'  3.  "If  he  diverts  the  water  and  does  not  so  re- 
turn it,  and  thereby  the  plaintiff  is  damaged,  then  the  di- 
version is  wrongful,  and  the  plaintiff  is  entitled  to  a  verdict 
in  some  amount  of  damages  to  be  fixed  by  you,"  *  *  * 
4.  "  If,  from  the  evidence,  you  find  that  the  defendant  did 
divert  the  water  and  did  not  return  it  before  it  reached  the 
p]aintiff*s  land,  then  the  plaintiff  is  entitled  to  damages  if 
sustained  by  him.  But  if,  on  the  contrary,  you  find  that  be 
did  not  divert  or  turn  the  water,  or  if  he  did  divert  it  and 
turned  it  all  back  to  its  natural  channel  above  plaintiff's 
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place  withoat  greater  waste  than  was  consistent  with  his  use 
of  the  water,  as  before  stated,  then  jou  shoujid  find  for  the 
defendant." 

While  these  instructions  contain  a  correct  statement  of 
the  law  as  to  the  respective  rights  of  riparian  owners,  they 
were  inapplicable  to  the  facts  developed  by  the  pleadings 
in  this  case,  and  should  not  have  been  submitted  to  the 
consideration  of  the  jury.  They  are  based  upon  the  theory 
that  both  parties  are  riparian  owners  of  the  land  lying  along 
and  adjoining  the  stream  in  question,  whereas  it  appears 
from  the  pleadings  that  respondent  is  not  such  owner.  In 
fact,  it  fails  to  appear  that  he  is  the  owner  of  any  land  any- 
where; but  it  is  admitted  that  he  diverted  a  large  portion 
of  the*  water  of  the  stream  from  its  natural  and  usual 
channel,  by  tapping  the  same  above  the  land  of  appellant 
in  the  public  highway,  and  conducting  it  across  the  said 
road  and  over  land  owned  by  other  men,  by  means  of  arti- 
ficial ditches.  If  the  respondent  had  been  the  owner  of  the 
land  adjoining  the  stream  where  this  diversion  was  made, 
then  the  instructions  would  have  been  applicable  to  the 
case.  But  the  appellant,  being  a  riparian  owner,  was  en- 
titled to  have  the  water  run  through  his  place,  undimin- 
ished by  the  use  of  any  one,  except  such  as  own  the  land 
adjoining  the  stream  above  his  land.  We  hold  that  the  in- 
structions complained  of  were  improperly  submitted  to  the 
consideration  of  the  jury,  and  that  the  judgment  be  re- 
versed, and  the  cause  remanded  to  the  court  below  for  a 
new  trial. 

Judgment  reversed. 


W.  R.  FINDLET,  Respondent,  v.  H.  TAYLOR  HILL        J  |£ 
AND  M.  SORAFFORD,  Appellants.  "Faw 

Consideration — Agreement  to  Extend  Time  foe  Payment. — An  agree-         f^^    ^ 
ment  between  the  creditor  and  principal  debtor,  without  the  assent  of  48      60& 

the  surety,  to  extend  the  time  for  the  payment  of  a  promissory  note,  due 
the  second  day  of  January,  1879,  until  after  harvest,  in  consideration 
that  the  debtor  would  pay  in  wheat,  is  insufficient  to  extend  the  time  of 
*  payment  upon  the  note;  such  agreement  is  void  for  want  of  consideration 
to  support  it,  for  the  reason  that  '*  after  harvest/'  is  an  indefinite  and 
uncertain  time. 
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Statement  of  Facts. 

SoBETY — Failure  to  Proceed  against  Principal. — When  the  debt  be- 
comes due,  the  request  of  the  surety  to  sue  the  principal  debtor,  who  is 
then  solvent,  and  the  creditor  fails  to  do  so,  and  the  principal  afterwards 
becomes  insolvent,  the  surety  will  not  thereby  be  discharged. 

Appeal  from  Polk  County. 

This  was  an  action  on  a  promissory  note,  whieli  is  in  tlie 
following  words  and  figures,  to  wit : 

"BuENA  Vista,  February  20,  1878. 

"  On  or  before  January  1,  1879,  I  promise  to  pay  to  W. 
R.  Findley,  or  order,  the  sum  of  one  hundred  and  nine 
dollars,  with  interest  at  one  per  cent,  per  month,  from  date 
until  paid,  for  value  received. 

(Signed)  '*  H.  Taylob  Hill, 

''M.  SCRAFFOBD." 

Hill  failed  to  answer,  and  was  defaulted.  Scrafford  an- 
swered, admitting  the  execution  of  the  note,  but  pleads  in 
avoidance  of  his  liability  to  pay  the  same,  that  he  signed 
said  note  as  surety  only  of  Hill,  and  that  respondent,  at 
the  time  of  the  execution  of  said  note,  had  full  knowledge 
of  that  fact,  although  the  word  "surety"  was  not  appended 
to  said  Scrafiord's  signature.  Scrafford  further  shows  in 
his  amended  answ^er,  that  on  or  about  the  second  day  of 
January,  1879,  when  Hill  was  solvent,  he  (Scrafford)  noti- 
fied and  requested  respondent  to  proceed  to  collect  said 
note  without  delay,  which  respondent  failed  and  neglected 
to  do  until  October  6,  1879,  when  Hill  was,  and  ever  since 
has  been,  insolvent. 

And  for  a  further  and  separate  defense  Scrafford  alleges 
that  on  or  about  the  first  day  of  March,  1879,  respondent 
did,  without  the  assent  of  this  appellant,  and  against  his 
protest,  enter  into  an  agreement  with  Hill,  by  the  terms  of 
which,  said  Hill  should  have  an  extension  of  time  for  the 
payment  of  said  note  until  after  the  harvest  of  the  year 
1879,  in  consideration  that  said  Hill  should  then  pay  the 
amount  which  should  be  due  upon  said  note  in  wheat,  when 
the  same  should  be  harvested  by  said  Hill. 

To  the  foregoing  answer,  respondent  interposed  a  dtf- 
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marrer,  which  was  sustained,  and  judgment  rendered 
against  Scrafford  for  one  hundred  and  thirty-two  dolhirs 
and  thirty-nine  cents.  From  this  judgment  Scrafiford  ap- 
peals. 

JV.  G.  Piper,  Bonham  &  Ramsey,  for  appellant. 

-B.  S.  Strahan^  A.  C,  Sweet,  and  Daly  dk  Gaby,  for  re- 
spondent. 

By  the  Court,  Pbim,  J. : 

The  defense  set  up  in  the  separate  answer  of  the  appellant 
is,  that  he  signed  the  note  upon  which  the  action  is  based, 
as  surety  only  of  the  defendant  Hill,  and  that  the  respond- 
ent had  full  knowledge  of  that  fact  at  the  time  said  note  was 
executed,  although  the  word  '*  surety"  was  not  appended  to 
his  signature.  That  the  respondent,  without  the  assent  of 
the  appellant  and  against  his  protest,  entered  into  an  agree- 
ment with  the  defendant  Hill,  by  the  terms  of  which  the 
said  Hill  should  have  an  extension  of  time  for  the  payment 
of  the  note  until  after  the  harvest  of  1879,  in  consideration 
that  said  Hill  should  then  pay  the  amount  due  upon  the 
note  in  wheat,  when  the  same  should  be  harvested.  If  this 
was  a  valid  agreement  it  is  quite  clear  that  it  operated  as  a 
discharge  of  the  appellant,  for  it  is  well  settled  that  where 
time  is  given  to  the  principal  debtor  without  the  assent  of 
the  surety,  by  a  valid  agreement  which  ties  up  the  hands  of 
the  creditor,  the  surety  is  discharged.  {Bangs  v.  Strong,  7 
Hill,  250.) 

But  in  this  case  we  think  the  agreement  for  the  extension 
of  time  was  invalid,  for  the  reason  that  the  time  to  which 
the  payment  was  extended  was  indefinite  and  uncertain,  and 
for  the  lack  of  any  consideration  to  support  it.  In  Miller  v. 
Sleine,  2  Penn.  St.  286,  it  was  held  that  '*to  discharge  a 
surety  by  extension  of  the  time  of  payment,  there  must  be 
not  only  a  sufficient  consideration,  but  the  time  must  be 
definite;  hence  an  agreement  to  delay  for  an  uncertain 
period,  as  until  some  time  in  the  summer,  will  not  discharge 
him."  (Chitty  on  Bills,  412,  414;  3  Penn.  St.  440.)  The 
agreement  to  pay  in  wheat  after  harvest  was  equivalent  to 


250  FiNDLEY  V.  Hill.  [Sup.  Ct. 

Opinion  of  the  Goort — Prim,  J. 

saying  that  if  the  creditor  would  wait  until  after  harvest  he 
would  pay  the  amoant  due  on  the  note;  hence  there  was  no 
consideration  to  support  the  promise,  and  until  '*  after  har- 
vest" was  indefinite  and  uncertain. 

The  other  defense  set  up  in  the  separate  answer  of  the 
appellant  was,  that  on  or  about  the  second  day  of  January, 
1879,  when  the  said  Hill  was  solvent,  he  (Scrafford)  noti- 
fied and  requested  respondent  to  proceed  to  collect  said 
note  without  delay,  which  he  neglected  to  do  until  October 
6,  1879,  at  which  time  said  Hill  was,  and  ever  since  has 
been,  insolvent.  The  legislatures  of  many  of  the  United 
States  have  by  statute  provided  that  the  surety  may  by 
notice  require  the  creditor  to  proceed  against  the  princi- 
pal, but  our  legislature  having  failed  to  adopt  any  such  pro- 
vision, the  rule  of  the  common  law  prevails  in  this  state. 
Mr.  Brandt,  in  his  work  on  suretyship  (sec.  208),  says: 
**  The  great  majority  of  cases  on  the  subject  hold,  in  the  ab- 
sence of  any  statutory  provision,  that  if  after  the  debt  is 
due,  the  surety  request  the  creditor  to  sue  the  principal, 
who  is  then  solvent,  and  the  creditor  fails  to  do  so,  and  the 
principal  afterwards  becomes  insolvent,  the  surety  is  not 
thereby  discharged.  The  ground  upon  which  these  deci- 
sions rest  is,  that  the  p'rincipal  and  surety  are  both  equally 
bound  to  the  creditor,  who  may  have  taken  a  surety  in  order 
that  he  might  not  have  to  sue  the  principal.  If  the  surety 
desires  a  suit  brought  against  the  principal  he  may  himself 
pay  the  debt  and  immediately  sue  the  principal."  (Jerikim 
V.  ClarJcson,  7  Ohio,  72;  Cair  v.  Howard,  8Blackf.Ind.  190; 
Davis  V.  Higgins,  3  New  Hamp.  231;  Nichols  v.  McDowell, 
14  B.  Monroe,  Ky.  15;  Fi-ye  v.  Barker,  4t  Pick.  382;  Gage 
V.  Mechanics*  National  Bank  of  Chicago,  79  111.  62;  5  Ne- 
braska, 484;  30  Mich.  143;  9  Oal.  557.) 

There  being  no  error  appearing  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 
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ELISHA  PULSE,  Appellant,  v.  JAMES  HAMEE,  Ke- 

SPONDENT. 

Parol  Aorbement,  Possession  of  Land  under. — ^Where  one  man  agrees 
by  parol  with  another  to  lease  land  for  a  term  of  years,  to  begin  in  the 
future,  and  agrees  to  pat  such  parol  contract  in  writing,  and  no  consid- 
eration passes  between  the  parties,  either  party  may  disregard  the  parol 
contract,  and  if  the  lessee  go  on  the  land  at  the  commencement  of  the 
term  named  in  the  parol  agreement  without  the  request  of  the  lessor,  his 
possession  thus  obtained  will  not  give  him  any  rights  under  such  parol 
agreement. 

Appeal  from  Benton  County. 

This  is  an  action  to  recover  one  thousand  four  hundred 
and  eight  dollars  for  the  non-performance  of  a  verbal  con- 
tract for  the  leasing  of  certain  premises.  The  terms  of  the 
contract  are  shown  in  the  testimony  recited  in  the  opinion. 

F,  A.  Chenoweth  and  F.  M,  Johnson^  for  appellant. 

J,  W.  Rayhumy  John  KeUay,  and  John  Burnett^  for  re- 
spondent. 

By  the  Court,  Boise,  J. : 

To  prove  the  contract  as  sehup  by  the  plaintiff  in  his  com- 
plaint, the  plaintiff  offers  himself  as  a  witness  and  testifies 
as  follows : 

Question  2.  "State  the  terms  of  the  contract  between 
you  and  the  defendant,  Mr.  Hamer,  in  regard  to  the  lease 
of  his  ranch  mentioned  and  described  in  your  complaint." 

Answer.  "  In  the  spring  of  1877,  or  rather  in  the  summer, 
I  had  been  informed  that  Mr.  Hamer  had  a  place  to  lease, 
and  I  went  to  see  him  some  time  the  first  of  July — do  not 
recollect  the  day  and  date.  Mr.  Bust  informed  me  that 
Mr.  Hamer  had  this  place  to  lease,  and  stock,  and  I  went  to 
see  him  and  told  him  what  Mr.  Bust  told  me,  and  he  asked 
me  what  it  was.  I  told  him  I  understood  he  had  his  place 
and  stock  there  to  lease.  He  said  he  did.  I  asked  him  on 
what  terms  he  would  lease  it,  or  a  something  to  that  amount. 
He  said  that  he  would  furnish  twenty  or  twenty-five  cows 
and  calves — cows  that  would  come  in;  he  would  furnish  me 
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eight  three-year-old  heifers  that  fall  that  would  have  calves, 
and  furnish  feed  to  feed  them  on  in  ease  they  should  need 
it;  that  he  thought  they  would  give  milk  enough  to  keep 
the  calves  that  winter,  and  he  would  in  the  spring  following 
furnish  me  with  gentle  cows,  or  brake  cows  enough  to  make 
out  twenty  or  twenty-five  head;  that  if  he  didn't  have  cows 
enough  to  make  out  the  twenty-five  head  he  thought  the 
probabilities  were  in  the  spring  he  would  have  enough  of 
two-year-old  heifers  to  make  out  the  twenty-five  head,  and 
I  was  to  give  him  half  of  the  increase  of  the  cows — the 
calves;  also  I  was  to  give  him  half  of  the  grass  that  grew 
on  the  meadow;  that  the  place,  with  the  exception  of  the 
meadow,  I  was  to  have  all  I  made  upon  it,  and  I  told  him  I 
thought  I  would  take  the  contract — and  went  back  home — 
and  told  him  that  if  my  wife  was  willing  to  go  in  there  I 
would  drop  him  a  little  note  to  let  him  know,  which  I  did. 
I  got  no  answer  till  up  in  August  some  time,  as  well  as  I 
recollect — till  him  and  Mr.  Conner  came  into  the  field  where 
I  was  harvesting.  Mr.  Hamer  said  that  he  had  got  my  note 
— didn't  deem  it  necessary  to  answer  it,  as  he  was  coming 
up  himself.  We  talked  the  matter  over,  with  other  things, 
and  I  asked  Mr.  Hamer  there  at  that  time  to  tell  me  how 
many  cows  and  calves  he  would  furnish  me  to  keep  on  the 
shares  in  case  I  went  down  there.  I  told  him  the  cattle 
was  all  that  induced  me  to  go  down  there,  and  he  said  he 
didn't  know  just  exactly  how  many  he  could  or  would  have, 
but  he  would  furnish  eight  three -year-old  heifers,  that  was 
spoken  of  before,  and  in  the  spring  he  would  furnish  me 
gentle  cattle,  or  broke  cattle,  enough  to  make  me  out  twenty 
or  twenty -five  head,  he  thought,  anyhow,  and  if  there  was 
not  enough  to  make  out  the  contract  heretofore  spoken  of, 
he  would  have  some  nice  young  two-year-old  heifers  that 
would  come  in  in  the  spring  that  could  or  would  make  out 
the  number  that  he  had  agreed  to.  Mr.  Hamer  then  turned 
to  me  and  said,  we  will  have  it  down  in  writings.  I  told 
him  that  that  was  the  proper  and  right  way  to  do  business, 
as  well  as  I  recollect.  He  then  asked  me  when  I  could  move 
on  the  place.  I  told  him  probably  I  could  move  on  to  it  by 
the  first  of  October,  and  on  the  tenth  of  October  of  that 
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year  I  moved  on  the  said  rancli  that's  named  in  the  com- 
plaint. When  I  went  there  Mr.  Hamer  was  not  about,  and 
no  one  on  the  place.  I  moved  into  the  house,  and  in  a  day 
or  two,  or  a  few  days,  Mr.  Hamer  came.  It  appeared  like 
everj'thing  was  satisfactory.  He  went  away,  and  in  about 
one  or  two  weeks  after  that,  he  came  back  to  gather  up  his 
stock,  with  his  son,  or  two  sons,  rather  son  and  son-in-law, 
Mr.  Dixon." 

George  Pulse,  the  son  of  the  plaintiff,  testifies: 

**  Question  2.  Please  state  what,  if  anything,  was  said  by 
Mr.  Hamer  about  reducing  the  contract  to  writing.  Give 
as  near  as  you  can  the  words  used  by  both  parties. 

"Answer.  He  was  to  have  it  down  in  writings.  He  said 
then  he  didn't  have  time  to  draw  them  there. 

"Questions.  Which  one  of  the  parties  was  it  that  you 
mean  by  he,  Mr.  Hamer  or  Mr.  Pulse  ? 

"Answer.  Mr.  Hamer." 

This  is  the  proof  of  the  contract  and  the  agreement  to 
put  it  in  writing  offered  by  Mr.  Pulse.  The  time  of  making 
the  contract  was  in  August,  1877.  There  is  no  proof  of  any 
other  contract  or  conversation  between  the  parties  on  this 
subject  until  after  Mr.  Pulse  went  on  the  fairm  of  Mr. 
Hamer,  on  October  10,  1877,  So  the  contract  stood  in 
parol  with  no  act  or  word  of  either  party  in  relation  to  put- 
ting it  in  writing  until  after  Mr.  Pulse  went  on  the  place. 
There  is  no  evidence  tending  to  show  that  Mr.  Hamer  re- 
quested Mr.  Pulse  to  go  on  the  farm  under  the  parol  con- 
tract made  in  August.  The  parol  contract  was  void,  and 
unless  it  was  partly  performed  by  one  of  the  parties  at  the 
request  of  the  other,  it  could  never  create  any  obligation. 
If  before  Mr.  Pulse  went  on  the  farm  he  had  requested  Mr. 
Hamer  to  put  this  contract  in  writing  and  thereby  make  it 
legal  and  binding,  and  Mr.  Hamer  had  refused  to  put  it  in 
writing,  Mr.  Pulse  would  have  had  no  remedy,  for  the  con- 
tract was  simply  void,  and  could  be  disregarded  by  either 
party.  If  Mr.  Pulse,  before  he  went  on  the  farm,  had  re- 
quested Mr.  Hamer  to  reduce  the  contract  to  writing,  and 
Mr.  Hamer  had  said  to  him,  I  am  too  busy  now  to  do  it, 
but  you  move  on  the  farm  and  go  on  with  your  part  of  the 
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contract,  and  I  will  have  it  put  in  writing,  and  Mr.  Pulse, 
in  consideration  of  this  promise,  had  gone  on  the  place  and 
made  improvements  and  prepared  to  perform  his  part  of 
the  contract,  it  would  present  a  different  case.  So,  also,  if 
after  Mr.  Pulse  had  gone  on  the  place,  Mr.  Hamer  had 
promised  to  put  the  contract  in  writing,  and  Mr.  Pulse  had 
in  consideration  thereof  gone  on  and  complied  on  his  part 
with  the  contract.  But  in  this  case  it  does  not  appear  from 
the  testimony  that  Hamer  requested  Pulse  to  do  any  act 
under  this  contract,  or  even  induced  Pulse  to  incur  any  ex- 
pense or  loss  in  consideration  that  he  would  reduce  this 
contract  to  writing. 

We  think  that  where  one  man  agrees  by  parol  to  lease 
land  to  another  for  a  term  of  years,  to  begin  in  the  future, 
and  agrees  at  the  same  time  to  put  such  parol  contract  in 
writing,  and  no  consideration  passes  between  the  parties, 
either  party  may  disregard  the  parol  contract,  and  if  the 
lessee  go  on  the  land  at  the  commencement  of  the  term 
named  in  the  parol  agreement  without  the  request  of  the 
lessor,  his  possession  thus  obtained  will  not  give  him  any 
rights  under  such  parol  contract. 

This  point  beiug  held  for  the  respondent,  all  the  other 
questions  discussed  by  the  counsel  become  immaterial,  for 
there  could  be  no  specific  performance  of  the  contract. 

The  decree  of  the  circuit  court  will  be  affirmed,  with  costs. 


F.  R.  HILL,  Appellant,  v.  J.  T.  COOPER,  Respokdent, 

Remedy — Rents  and  Profits  Received  to  the  Use  of  Another.— Where 
one  holds  the  possession  of  land  as  the  trustee  of  another,  and  while  so 
holding  the  possession  receives  to  his  own  use  the  rents  and  profits 
which  belong  to  his  cestui  que  trusty  the  cestui  que  trust  must  resort  to  t 
suit  in  equity  to  recover  such  rents  and  profits  of  the  trustee. 

Idem — Rents  and  Profits  and  Possession  Recovered  in  same  Actiok.— 
Where  a  cestui  que  trust  prosecutes  a  suit  in  equity  to  compel  his  tnistee 
to  convey  the  legal  title  to  him,  he  may  in  said  suit  recover  of  the 
trustee  the  rents  and  profits  which  the  trustee  has  received  to  the  use  of 
the  cestui  que  trust  while  the  trustee  was  in  possession  of  the  land. 

Ejectment — Judgment  Conclusive. — A  judgment  in  ejectment  is  conclusive 
as  to  the  legal  title  and  right  of  possession  as  between  the  parties,  and 
can  not  be  collaterally  impeached. 
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Appeal  from  Douglas  County. 

The  complaint  alleges,  in  substance,  that  plaintiff  on  and 
before  June  3,  1873,  was,  and  ever  since  has  been,  the 
owner  and  entitled  to  the  possession  of  the  premises  de- 
scribed; that  on  the  third  of  June,  1873,  defendant  wrong- 
fully entered  upon  and  took  possession  of  said  premises, 
and  wrongfully  detained  the  same  until  the  sixteenth  day  of 
February,  1878,  to  plaintiff's  damage,  one  thousand  five 
hundred  dollars;  that  there  was  a  crop  on  said  premises  of 
the  value  of  two  hundred  and  fifty  dollars;  that  defendant 
took  the  same  and  converted  it  to  his  own  use,  to  plaintiff's 
damage,  two  hundred  and  fifty  dollars;  that  the  rents  and 
profits  of  said  premises  during  said  time  were  worth  one 
thousand  two  hundred  and  fifty  dollars  exclusive  of  said 
crop;  and  demands  judgment  for  one  thousand  five  hundred 
dollars. 

The  answer  denies  the  allegations  of  the  complaint;  ad- 
mits the  rents  and  profits  worth  three  hundred  dollars;  and 
alleges  that  defendant  was  the  legal  owner  of  said  premises 
up  to  the  sixteenth  of  February,  1878,  and  entitled  to  the 
possession,  and  the  rents  and  profits;  that  before  this  action 
was  con^menced,  plaintiff  commenced  suit  against  defendant 
for  a  conveyance  of  this  land,  alleging  that  this  defendant 
was  the  legal  owner;  that  decree  was  rendered  in  favor  of 
plaintiff;  that  the  rents  and  profits  should  have  been  claimed 
in  said  suit,  and  sets  up  the  pleadings  in  said  suit. 

Also  alleges,  that  on  the  twenty-second  of  June,  1873,  in 
the  circuit  court  for  Douglas  county,  Oregon,  in  an  action 
brought  by  this  defendant  against  this  plaintiff,  judgment 
was  rendered;  that  this  defendant  was  the  owner  in  fee  sim- 
ple of  the  premises  mentioned  in  defendant's  answer  herein, 
and  entitled  to  the  possession  thereof,  setting  up  a  copy  of 
said  judgment;  that  said  judgment  was  appealed  to  the  su- 
preme court,  and  aflSrmed  by  said  court;  that  under  and  by 
virtue  of  said  judgment  defendant  entered  upon  and  occu- 
pied said  premises  until  the  sixteenth  of  February,  1878, 
since  which  time  he  has  not  had  possession  of  said  premises, 
and  asks  judgment  for  costs  and  disbursements. 
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The  reply  denies  that  the  defendant  was  the  owner  in  fee, 
or  entitled  to  the  possession  of  the  said  premises,  or  the 
rents  or  profits  thereof. 

This  action  was  tried  by  the  court  without  a  jury,  and 
judgment  entered  for  defendant. 

After  the  denials  in  the  replication,  as  above  stated,  the 
plaintiff,  by  way  of  other  and  further  replication,  alleged  as 
follows : 

'' Plaintiff  avers  that  he  did  prosecute  a  suit  to  final  de- 
termination against  the  defendant,  but  denies  that  it  was 
only  claimed  in  the  complaint  that  plaintiff  was  merely  the 
equitable  owner  of  the  premises  described,  but  avers  that 
said  suit  was  prosecuted  to  recover  the  possession  of  said 
premises  from  the  defendant,  and  to  declare  fraudulent  and 
void  a  certain  deed  of  April  8,  1872,  from  Sarah  M.  Strat- 
ton  to  the  defendant,  under  which  the  defendant  claimed  to 
hold  said  real  property,  and  that  it  was  distinctly  alleged  in 
said  complaint  and  finally  determined  in  said  suit;  that  on 
the  twenty-second  day  of  April,  1871,  the  plaintiff  was  the 
owner  for  a  full  valuable  consideration  and  in  possession  of 
said  land  under  and  through  a  certain  written  deed  or  con- 
tract for  the  purchase  of  said  land,  executed  by  Biley  E. 
Stratton  and  wife,  Sarah  M.  Stratton,  to  James  I.  Patton,  on 
the  twentieth  day  of  August,  1856;  that  thereafter,  the  de- 
fendant on  the  eighth  day  of  April,  1872,  with  full  knowl- 
edge of  the  equities  of  the  plaintiff,  by  fraudulent  represen- 
tations and  without  consideration,  obtained  said  quitclaim 
deed  from  Sarah  M.  Stratton  to  said  premises.  That  said 
Sarah  M.  Stratton  was  at  the  time  the  widow,  and  was  the 
sole  heir  of  said  E.  E.  Stratton. 

''Plaintiff  denies  that  the  claim  for  rents  and  profits  is  an 
equitable  demand  or  that  any  part  of  the  claim  therefor 
stated  in  the  complaint  was  put  in  issue  in  said  suit  in  equity 
or  in  any  manner  before  the  court  in  that  suit,  or  determined 
therein,  or  that  they  should  have  been  pleaded  in  said  suit. 
Plaintiff  avers  that  the  question  of  the  bare  legal  title  to  said 
premises  was  all  that  was  before  the  court  in  the  action  at 
law  prosecuted  by  the  defendant  against  the  plaintiff  for  the 
possession  of  said  land,  and  was  all  that  was  described  in 
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said  judgment.  TLat  it  was  upon  the  deed  of  April  8, 1872, 
from  Sarah  M.  Stratton  to  the  defendant  that  he  obtained 
said  judgment.  That  the  plaintiff  thereafter  prosecuted  to 
final  judgment  in  the  circuit  court  of  the  state  of  Oregon 
for  Marion  county,  a  suit  against  the  defendant,  in  which 
it  was  alleged  in  the  complaint  and  determined  in  said  suit, 
that  the  plaintiff  was  the  owner  for  a  full  valuable  consider- 
eration,  and  in  the  possession  of  said  premises  under  and 
through  a  written  deed  for  the  sale  and  conveyance  of  said 
premises,  executed  by  B.  E.  Stratton  and  S.  M.  Stratton  to 
one  James  I.  Patton;  which  deed  was  defective  in  this,  that 
by  mistake  of  said  parties  they  failed  to  have  said  deed 
signed  by  the  subscribing  witness,  which  it  was  intended 
by  tlie  parties  at  the  time  to  have  done. 

"That  the  defendant,  with  a  full  knowledge  of  said  facts, 
by  fraud  and  without  consideration  obtained  his  deed' of 
April  8,  1872,  from  Sarah  M.  Stratton,  and  that  as  against 
the  defendant  the  deed  of  B.  E.  Stratton  and  Sarah  M. 
Stratton,  to  James  I.  Patton,  was  and  is  valid,  and  of  bind- 
ing force.  That  the  defendant's  said  deed  was  fair  upon  its 
face,  and  it  was  the  only  evidence  of  title  upon  which  the 
defendant  recovered  upon  his  action  at  law,  and  is  the  only 
evidence  of  title  that  the  defendant  ever  claimed  to  said 
premises,  and  his  insisting  upon  and  claiming  said  title  was 
and  is  a  fraud,  and  the  defendant  ought  not  to  be  allowed 
to  plead  that  he  was  entitled  to  any  rents  or  profits  by  rea- 
son of  said  fraudulent  deed,  or  by  reason  of  any  judgment 
through  said  deed." 

That  all  the  above  reply,  beginning  with  the  words 
"Plaintiff  avers,"  was  stricken  out  by  the  court  on  motion 
of  respondent's  attorneys,  on  the  ground  that  the  same  was 
"sham,  frivolous,  and  redundant." 

Thereafter  the  court  found  that  the  respondent  was  enti- 
tled to  judgment  for  his  costs  and  disbursements. 

A,  C.  CUbbs,  E,  W.  Bingham,  and  Heitnan  &  Ball,  for  ap- 
pellant. 

W.  B.  Willis,  for  respondent. 
17 
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By  the  Court,  Boise,  J. : 

From  this  statement  of  the  case,  it  appears  that  during 
the  time  for  which  the  plaiutiff  claims  the  rents  and  profits 
of  the  land  and  damages,  the  defendant  was  in  possession 
of  the  premises  as  the  legal  owner  of  the  title,  which  had 
been  adjudged  to  him  by  a  judgment  in  an  action  by  the 
defendant  herein  against  the  plaintiff;  that  afterwards,  on 
the  said  sixteenth  day  of  February,  1878,  said  plaintiff 
herein  obtained  a  decree  against  the  defendant,  declaring 
plaintiff  to  be  the  owner  in  equity,  and  directing  a  convey- 
ance of  the  title  to  the  plaintiff  by  the  defendant.  That 
decree  found  that  the  defendant  was  the  trustee  of  said  title 
for  the  plaintiff,  and  if  the  said  trustee  had  received  the 
rents  and  profits  of  the  land  while  be  held  it  in  trust,  he 
could  have  been  called  on  to  account  for  the  same  in  that 
suit  in  equity.  (2  Story's  Eq.  sec.  794,  795;  1  Perry  on 
Trusts,  sec.  17;  Starr  v.  Stark,  decided  by  this  court  April 
22,  1879.)  Such  was  certainly  the  proper  and  most  conven- 
ient remedy  for  the  determination  of  the  damages,  and  value 
of  the  rents  and  profits  received  by  the  trustee,  which  were 
incidental  to  the  suit  by  the  plaintiff  to  settle  his  rights  to 
the  title  to  the  land. 

It  is  claimed  by  the  plaintiff  that  although  he  might  have 
obtained  the  rents,  profits,  and  damages  for  taking  the 
growing  crop  in  said  suit  in  equity,  he  may  now  main- 
tain this  action.  We  think  that  the  defendant,  being  the 
legal  owner  of  the  land  at  the  time  he  received  these  rents 
and  profits,  had  then  the  legal  right  to  receive  them.  And 
as  he  was  then  the  trustee  of  the  plaintiff  as  to  the  title  to 
the  land,  he  received  the  rents  and  profits  for  the  use 
of  plaintiff  as  his  (plaintiff's)  trustee,  and  was  liable  to 
account  to  him  for  them.  And  as  no  account  has  been 
taken  and  stated  of  the  amount  of  these  rents  and  profits,  it 
is  still  an  open  trust.  (Perry  on  Trusts,  sec.  843.)  And 
no  action  at  law  can  be  maintained  against  a  trustee  by  his 
cestui  que  trust  before  a  final  account  is  settled  and  a  bal- 
ance struck. 

It  is  claimed  by  the  plaintiff  that  an  action  can  be  main- 
tained  in  this  case  because  the  entry  on  the  land  was 
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wrongful.  To  make  the  entry  wrongful,  it  must  have  been 
unlawful.  The  judgment  in  favor  of  the  defendant  in  the 
action  for  the  possession  of  the  land  conclusively  proves 
that  his  entry  on  the  land  was  lawful,  and  he  can  not  be 
treated  as  a  trespasser.  And  the  decree  in  the  case  in 
equity  determines  that  he  was  the  trustee  of  the  legal  title, 
and  we  do  not  think  that  we  can  now  go  into  the  quesUon 
as  to  the  manner  in  which  he  obtained  the  legal  title,  or  the 
evidence  by  which  he  proved  it,  for  his  right  thereto  is  con- 
clusively established  by  the  judgment  which  still  stands 
unimpeached  by  the  decree  in  Starr  v.  Stark,  above  cited. 

That  part  of  the  replication  which  was  stricken  out  seeks 
to  put  in  issue  the  validity  of  the  deed  by  which  he  proved 
his  title  in  that  case.  This  can  not  now  be  done,  for  it 
would  be  opening  that  case  and  trying  it  over  again  be- 
tween the  same  parties.  So  we  think  there  was  no  error  in 
the  ruling  of  the  court  in  striking  out  this  part  of  the  repli- 
cation. 

It  will  not  be  necessary  to  go  further  into  the  questions 
discussed  in  this  case,  for,  as  we  hold  that  the  defendant 
was  the  trustee  of  the  plaintiff,  while  he  is  charged  with 
having  held  the  premises,  the  plaintiff  can  not  recover  dam- 
^es  for  withholding  them  in  an  action  at  law. 

The  judgment  of  the  circuit  court  will  be  affirmed. 


JAMES  E.  BAYJiEY,  Eespondent,   v.   MAKGAKET  A. 
McCOT,  Administbatrix,  etc.,  Appf.tj.ant, 

Estoppel — Deed,  Eecitals,  Admissions,  or  Coven aih^  in. — ^Where  it  dis- 
tinctly appears  in  a  deed  of  conveyance  of  real  estate,  either  by  a  recital, 
an  admission,  a  covenant,  or  otherwise,  that  the  parties  actually  intended 
to  convey  and  receive  reciprocally  a  certain  estate,  they  will  be  estopped 
from  denying  the  operation  of  the  deed  according  to  this  intent. 

Appeal  from  Benton  County.     The  facts  are  stated  in  the 
opinion. 

F.  A.  Chenoweth  and  F,  M.  Johnson,  for  appellant. 

John  Burnett  and  John  Kelsay,  for  respondent. 
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opinion  of  the  Cpnrt — Prim,  J. 

By  the  Court,  Prim,  J. : 

This  was  an  action  to  recover  damages  for  an  alleged 
breach  of  certain  covenants  in  a  deed.  On  May  23,  1870, 
John  H.  Kendall  and  wife,  for  a  valuable  consideration, 
sold  a  certain  lot  in  the  town  of  Corvallis,  Benton  county, 
Oregon,  to  James  B.  Bayley,  and  then  and  there  made,  exe- 
cuted, and  delivered  to  him  their  deed  for  the  same,  as  fol- 
lows: **  That  the  party  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  eight  hundred  dollars  to  them  in  hand 
paid,  *  *  *  have  bargained,  sold,  and  conveyed,  unto 
the  said  party  of  the  second  part,  the  following  described 
premises,  to  wit:  All  of  their  right,  title,  and  interest  in  and 
to  lot  number  one  in  block  number  eleven,  in  the  city  of 
Corvallis,  Benton  county,  and  state  of  Oregon,  to  have 
and  to  hold  the  said  premises,  with  their  appurtenances, 
unto  the  said  James  E.  Bayley,  his  heirs  and  assigns 
forever.  And  the  said  John  H.  Kendall  does  hereby  cove- 
nant to  and  with  the  said  James  B.  Bayley,  his  heirs  and 
assigns,  that  I  am  the  owner  in  fee  simple  of  said  premises; 
that  they  are  free  from  all  incumbrances,  and  that  I  will 
warrant  and  defend  the  same  from  all  lawful  claims  whatso- 
ever." That  at  the  time  when  said  deed  was  made,  the  said 
Kendall  was  not  the  owner  of  any  portion  of  said  lot  except 
the  south  half  thereof,  and  neither  he  nor  his  heirs  have 
warranted  or  defended  the  said  premises  to  the  said  Bayley, 
but  on  the  contrary,  at  the  time  when  said  deed  was  made 
and  delivered  to  him,  the  north  half  of  said  lot  was  seised 
and  possessed  by  the  Corvallis  Lodge,  No.»14,  Ancient  Free 
and  Accepted  Masons,  of  Benton  county,  Oregon,  by  virtue 
of  an  older  and  better  title.  Said  Kendall  having  died  prior 
to  the  commencement  of  this  action  intestate,  it  was  brought 
against  appellant  as  the  administratrix  of  his  estate. 

The  answer  of  appellant,  after  denying  certain  allegations 
of  the  compiaint,  sets  up  as  a  sepai'ate  defense :  That  at  the 
time  when  said  Kendall  made  the  deed  mentioned  in  the 
complaint  in  this  cause,  he  did  not  sell  or  convey  to  the 
respondent  all  of  said  lot  number  one  in  block  number 
eleven,  but  that  he  sold  only  the  right,  title,  and  interest  he 
then  had  in  said  lot,  which  was  the  south  half  of  said  lot; 
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that  at  the  time  of  making  said  deed,  the  said  Kendall  was 
the  owner  in  fee  simple  of  the  south  half  of  said  lot.  That 
said  south  half  was  all  that  said  Kendall  attempted  to  con- 
vey to  respondent  by  said  deed,  and  was  all  that  had  been 
bargained  for  by  him  at  the  time,  and  was  all  that  said 
covenant  of  title  related  to,  and  was  so  understood  at  the 
time  of  said  purchase*  A  demurrer  was  interposed  to  this 
part  of  the  answer,  which  was  sustained  by  the  court,  and 
judgment  rendered  against  the  appellant,  from  which  he 
appeals.  The  order  and  judgment  of  the  court  sustaining 
the  demurrer  to  this  portion  of  the  answer,  is  the  principal 
and  main  ground  of  error  complained  of  here. 

It  was  claimed  on  the  argument,  that  the  deed  only  pur- 
ports to  convey  such  right,  title,  and  interest  as  the  grantor 
then  had  in  said  lot  one,  and  no  more,  and  the  covenants, 
although  more  general,  should  be  held  to  have  reference 
only  to  such  right  and  title  as  the  grantor  then  had  in  said 
lot,  whatever  that  might  be.  This  doctrine  appears  to  be 
maintained  by  the  decisions  of  Massachusetts  and  one  or 
two  other  states;  but  the  modern  decisions  of  the  most  of 
the  state  courts,  and  of  the  supreme  court  of  the  United 
States,  maintain  a  contrary  doctrine.  They  hold  that 
"whatever  may  be  the  form  or  nature  of  the  conveyance 
used  to  pass  real  property,  if  the  grantor  sets  forth  on  the 
face  of  the  instrument  by  way  of  recital  or  averment,  that 
he  is  seised  or  possessed  of  a  particular  estate  in  the  prem- 
ises, and  which  estate  the  deed  purports  to  convey;  or  what 
is  the  same  thing,  if  the  seisin  or  possession  of  a  particular 
estate  is  affirmed  in  the  deed,  either  in  express  terms  or  by 
necessary  implication,  the  grantor  and  all  persons  in  privitj^ 
with  him  shall  be  estopped  from  ever  afterwards  denying 
that  he  was  so  seised  and  possessed  at  the  time  he  made  the 
conveyance."  (Van  Boisselaei^  v.  Kearney,  11  How.  325; 
Fairbanks  v.  Williamsony  7  Greenl,  96;  Jackson  ex  dem, 
Munroe  v,  Parkhui'si,  9  Wend.  209.)  In  Taggart  v.  Bisley, 
i  Or.  235,  this  court  adopted  that  doctrine,  and  that  case 
we  think  is  decisive  of  this  one. 

Mr.  Bawle,  in  his  work  on  covenants,  in  commenting  on 
this  subject,  says:   ''When,  however,  it  has  distinctly  ap- 
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peared  in  such  conveyance,  either  by  a  recital,  an  admis- 
sion, a  covenant,  or  otherwise,  that  the  parties  actually  in- 
tended to  convey  and  receive  reciprocally  a  certain  estate, 
they  have  been  held  to  be  estopped  from  denying  the  opera- 
tion of  the  deed,  according  to  this  intent."  (Bawle  on  Cov- 
enants, 388;  Jackson  v.  JValdron,  8  Wend.  178.)  By  ref- 
erence to  the  deed,  it  will  be  seen  that  Kendall  and  wife 
'*  bargained,  sold,  and  conveyed  *  *  *  the  following 
described  premises,  to  wit:  All  their  right,  title,  and  inter- 
est in  and  to  lot  number  one  in  block  number  eleven."  And 
there  it  is  asserted  by  way  of  covenant,  "  that  he  was  owner 
in  fee  simple  of  said  premises,  and  that  he  would  warrant 
and  defend  the  same  from  any  lawful  claims  whatsoever." 
The  word  ** premises"  evidently  refers  to  the  whole  of  lot 
number  one,  described  in  the  deed,  and  not  to  one  half  of 
it,  as  is  contended  by  the  appellant.  We  think  that  the  ap- 
pellant is  estopped  by  the  recitals  and  covenants  of  this 
deed  from  averring  and  proving  the  matters  sought  to  be 
set  forth  in  the  answer  as  a  defense  to  this  action. 

There  being  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Mr.  Chief  Justice  Kelly,  dissenting: 

I  do  not  concur  in  the  opinion  of  the  court,  and  will  briefly 
give  the  reasons  for  my  dissent.  It  is  conceded  that  the 
deed  of  J.  H.  Kendall  and  wife  to  J.  E.  Bay  ley  conveyed  to 
the  latter  only  the  right,  title,  and  interest  which  they  had 
in  lot  one  in  block  eleven,  and  not  the  lot  itself;  but  the 
court  holds  that  the  covenant  of  Kendall  and  wife  that  they 
were  the  owners  in  fee  simple  of  the  premises,  is  a  covenant 
that  thev  were  the  owners  of  the  entire  lot.  I  do  not  so 
understand  it.  The  deed  conveyed  only  the  interest  which 
the  grantors  then  had  in  the  lot.  The  habendum  limits  the 
estate  then  granted  to  the  interest  which  they  then  had  in 
the  premises,  and  the  warranty  is  that  they  were  the  owners 
of  the  premises.  I  do  not  consider  that  the  word  premises, 
as  here  expressed,  means  the  entire  lot,  but  only  the  inter- 
est which  the  grantors  then  sold.  If  they  had  covenanted 
that  they  were  the  owners  of  lot  number  one,  then  there 
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would  have  been  no  doubt  of  tbeir  liability  in  this  action, 
I  think  this  position  is  supported  by  the  decision  of  the 
supreme  court  of  Massachusetts  in  the  case  of  Sumner  y. 
WUliama,  8  Mass.  162,  and  is  not  in  conflict  with  the  case 
of  Taggart  y.  Bialey,  decided  by  this  court  in  4  Or.  235. 


THE  CANTONVILLE  AND  GALESVILLE  ROAD 
COMPANY,  Respondents,  v.  H.  W.  STEPHENSON 
ET  AL.,  Appellants. 

Toll  Road — Road  Corporation  may  Use  Public  Highway. — A  corpora- 
tion organized  under  the  general  incorporation  law  of  this  state  to  con- 
struct a  plank  or  clay  road,  is  authorized  by  law  to  appropriate  and  use 
any  part  of  a  public  road  which  may  be  necessary  and  convenient  in  the 
location  of  such  plank  or  clay  road;  but  the  corporation  does  not  thereby 
acquire  the  right  to  exclude  another  corporation  subsequently  formed  for 
the  same  purpose,  from  appropriating  and  using  the  same  part  of  the 
public  road  when  it  is  nec^sary  and  convenient  in  the  location  of  its 
road. 

Franchise — Grant  Strictly  Construed. — The  grant  of  a  franchise  is  to  be 
strictly  construed  against  the  grantee,  and  nothing  passes  by  implication. 
It  is  not  exclusive  unless  expressly  made  so  by  the  grant  itself. 

Appeal  from  Douglas  County.  The  facts  are  stated  in 
the  opinion. 

James  F.  Oadey  and  Hermann  dt  Ball,  for  appellant. 
W.  R.  Willis  and  B.  S.  Strahan,  for  respondents. 

By  the  Court,  Kelly,  G.  J. : 

This  was  an  action  brought  in  the  county  court  by  re- 
spondent to  recover  damages  from  appellants  for  placing  a 
toll-gate  across  a  road  which  it  claimed  as  belonging  to 
itself.  The  appellants  denied  that  it  was  the  property  of 
respondent,  and  alleged  that  it  belonged  to  the  Douglas 
county  road  company,  a  corporation  formed  for  the  purpose 
of  locating  and  constructing  a  road  through  the  canyon  in 
the  southern  part  of  Douglas  county,  on  substantially  the 
same  line  as  ihe  road  of  respondent.  They  also  allege  in 
their  answer  that  in  erecting  the  toll-gate  they  acted  as  the 
officers  and  employes  of  the  Douglas  county  road  company 
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and  in  no  other  capacity.  A  judgment  was  rendered  in  fa- 
vor of  respondent,  and  the  appellants  took  the  case  to  the 
circait  court  upon  an  appeal. 

By  agreement  of  the  parties  the  action  was  tried  by  the 
court  without  a  jury,  and  as  matters  of  fact  the  court  found 
that  as  early  as  1853  Jesse  Applegate,  under  the  superin- 
tendence of  Major  Alvorcl,  U.  S.  A.,  surveyed  and  laid  out 
a  military  road  through  what  is  known  as  the  canyon  in  the 
southern  part  of  Douglas  county.  In  1858  it  was  changed 
in  some  respects  and  worked  under  the  superintendence  of 
Col.  Joseph  Hooker,  acting  under  the  authority  of  the 
United  States  government.  Since  that  time  the  travel  has 
been  on  the  Hooker  road.  Before  the  incorporation  of  the 
respondent  a  corporation  had  been  formed  known  as  the 
canyon  road  company,  to  construct  and  maintain  a  road 
through  the  canyon.  It  was  worked  by  that  corporation, 
and  in  some  places  varies  a  short  distance  from  the  Hooker 
road.  The  canyon  road  company  had  for  some  years  kept 
a  toll-gate  and  collected  tolls  under  an  agreement  with  the 
county  court  of  Douglas  county.  But  by  a  judgment  of 
the  circuit  court  for  Douglas  county  it  was  dissolved  at  the 
October  term,  1873.  Before  the  dissolution  of  the  canyon 
road  company  the  respondent  was  incorporated  for  the 
purpose  of  locating,  constructing,  and  maintaining  a  road 
through  the  canyon.  Prior  to  the  first  of  October,  1873, 
the  respondent  surveyed  and  located  its  road  the  entire 
distance  through  the  canyon,  upon  the  line  and  route  worked 
and  occupied  by  the  canyon  road  company. 

On  the  twentieth  day  of  December,  1873  (as  appears  by 
the  pleadings),  the  Douglas  County  Road  Company  was  in- 
corporated for  the  purpose  of  locating  and  constructing  a 
road  through  the  said  canyon;  and  at  the  April  term,  1874, 
of  the  county  court  of  Douglas  county,  that  corporation 
desiring  to  appropriate  a  part  of  the  public  road  running 
through  the  canyon,  petitioned  the  county  court  to  enter 
into  an  agreement  upon  the  extent,  terms,  and  conditions 
on  which  the  same  might  be  used  by  the  corporation.  The 
county  court  then  and  there  entered  into  an  agreement  with 
the  Douglas  County  Boad  Company  upon  the  terms  and 
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conditions  on  which  ifc  conld  appropriate  and  use  the  public 
road,  and  authorized  that  corporation  to  establish  a  toll 
gate  and  collect  certain  specified  tolls  from  the  traveling 
pnblic  in  consideration  of  keeping  the  same  in  good  repair. 
Afterwards,  on  the  eighth  day  of  February,  1875,  the  re- 
spondent made  an  agreement  with  the  county  court  of 
Douglas  county  upon  the  extent,  terms,  and  conditions  on 
which  the  said  public  highway  might  be  appropriated  and 
used  by  it. 

The  court  also  found  as  a  matter  of  fact  that  the  Douglas 
County  Boad  Company  did  not,  before  entering  into  tl^e 
agreement  with  the  county  court,  survey,  locate,  or  adopt 
any  line  or  definite  location  of  its  road,  except  that  it  sur- 
veyed and  located  a  short  route  outside  of  the  limits  of  the 
county  road,  about  one  half  a  mile  in  length  and  about  five 
miles  south  of  the  toll  gate,  kept  and  maintained  by  the  ap- 
pellants as  officers  of  the  Douglas  County  Eoad  Company 
and  for  its  benefit. 

Under  this  state  of  facts  it  is  insisted  by  the  respondent 
that  inasmuch  as  it  first  surveyed  and  located  its  road 
through  the  canyon,  neither  the  Douglas  County  Boad 
Company  nor  any  other  corporation  had  a  right  to  appro- 
priate or  use  that  part  of  the  public  road.  We  do  not  so 
construe  the  sections  of  the  statute  authorizing  a  corpora- 
tion to  make  a  public  highway  part  of  its  corporate  road. 
At  the  last  term  of  this  court,  in  the  case  of  the  Douglae 
Counfy  Road  Company  v.  The  Canyonville  and  Galesville  Boad 
Compavyy  the  court  said:  "The  appellant  (C.  &  G.  R.  Co.) 
had  a  right  under  the  law  in  relation  to  corporations  to  en- 
ter upon  any  land  between  the  termini  of  its  road  for  the 
purpose  of  examining,  surveying,  and  locating  the  line  of  it 
and  to  appropriate  a  strip  of  land  not  exceeding  sixty  feet 
in  width  for  its  road,  where  the  land  belonged  to  private 
individuals.  And  it  had  also  the  right,  in  case  it  could  not 
agree  with  the  owners  thereof  as  to  the  compensation  to  be 
paid  therefor,  to  maintain  an  action  against  such  owners 
to  have  the  value  assessed  and  the  land  condemned  and  ap- 
propriated to  its  own  exclusive  case.  And  we  think  that  if 
the  appellant  entered  upon,  surveyed,  and  selectecl  any  land 
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for  its  road  which  belonged  to  private  persons,  it  had  the 
exclusive  right  from  the  time  of  such  survey  and  selection 
to  appropriate  the  same,  and  that  the  respondent  could  not 
in  any  way  interfere  with  such  right,  nor  construct  its  road 
upon  any  such  lands.  But  it  does  not  follow  that  by  sur- 
veying a  public  highway  and  making  it  a  part  of  its  cor- 
porate road  the  appellant  thereby  acquired  the  right  to 
appropriate  the  same  to  its  exclusive  benefit,  nor  does  it 
follow  that  the  respondent  (D.  C.  E.  Co.)  had  no  right  to 
use  such  public  road,  or  a  part  of  its  corporate  road,  in  the 
same  manner  as  appellant.  The  statute  contemplates  that 
in  the  construction  of  a  road  by  a  corporation  it  may  some- 
times be  necessary  or  convenient  to  use  part  of  a  highway, 
as  where  it  passes  through  a  defile  or  canyon,  or  where  it  is 
difficult  to  construct  a  road  alongside  of  the  public  high- 
way, and  in  such  cases  it  is  provided  that  the  public  road, 
or  so  much  as  may  be  necessary  and  convenient,  may  be 
used,  or  in  the  words  of  the  statute,  ''  may  be  appropriated 
by  the  corporation."  The  word  appropriated  is  not,  how- 
ever, to  be  here  understood  in  the  same  sense  as  in  the 
appropriation  of  lands  belonging  to  private  individuals 
where  the  corporation  becomes  entitled  to  the  property. 
By  the  appropriation  of  part  of  a  highway  the  corporation 
acquires  no  right  except  to  use  the  public  road  in  common 
with  all  others  traveling  upon  it,  unless  it  makes  an  agree- 
ment with  the  county  court  as  provided  in  section  26,  above 
quoted.  This  section  of  the  statute  does  not  provide  that 
any  part  of  a  public  road  **  may  be  appropriated  or  used 
and  occupied  "  by  only  one  corporation,  nor  that  the  first 
one  which  so  uses  and  occupies  it,  or  which  first  surveys  it, 
shall  have  exclusive  privileges  over  any  other  corporation 
which  may  subsequently  be  organized.  And  we  think  it 
would  be  unwise  and  impolitic  to  construe  the  statute  so  as 
to  confer  exclusive  benefits  and  privileges  upon  one  cor- 
poration, and  exclude  all  other  from  the  right  to  compete 
for  the  public  travel  on  the  public  highways." 

It  is  claimed  by  the  respondent  here,  that  because  it  sur- 
veyed and  located  the  line  of  its  road  along  the  public  high- 
way leading  through  the  canyon  before  the  Douglas  County 
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Boad  Company  was  incorporated,  it,  and  it  alone,  had  the 
right  to  appropriate  the  public  road  to  its  own  use,  to  the 
exclusion  of  every  other  corporation.  We  do  not  so  regard 
it.  It  is  very  certain  that  section  thirty-six  of  the  act  re- 
lating to  corporations  (see  Code,  p.  630)  confers  no  such 
exclusive  privileges  of  this  kind,  either  in  express  words,  or 
even  by  implication.  The  great  case  of  Charl-es  River  Bridge 
V.  JVanen  Bridge,  11  Peters,  420,  has  generally  been  relied  on 
as  a  clear,  if  not  binding  authority  in  sapport  of  the  doctrine 
that  a  grant  of  a  franchise  is  to  be  specially  construed 
against  the  grantee,  and  that  it  is  not  exclusive  unless  ex- 
pressly made  so  by  the  grant  itself.  {Bartram  v.  Central 
Turnpike,  25  Cal.  283;  FuUy.  SxUter  County,  21  Cal.  237; 
Indian  Canyon  Road  Co,  v.  Robinson,  13  Cal.  519;  Bush  v. 
Perti  Bridge  Co,,  3  Indiana,  21. 

If  the  twenty-sixth  section  of  the  act  referred  to  had  pro- 
vided that  a  corporation  formed  to  construct  a  road  might 
appropriate  so  much  of  a  public  highway  as  might  be  nec- 
essary and  convenient  in  the  location  and  construction  of 
its  road,  and  have  the  exclusive  right  to  such  appropriation 
and  use,  then  the  position  taken  by  the  respondent  would 
undoubtedly  be  correct.  As  it  is,  under  the  existing  law, 
both  of  the  rival  corporations  have  the  same  and  an  equal 
right  to  use  and  appropriate  the  portion  of  the  public  road 
leading  through  the  canyon,  as  parts  of  their  respective  cor- 
porate roads.  We  are  satisfied  that  it  never  was  the  inten- 
tion of  the  legislative  assembly  to  allow  any  corporation  to 
obtain  a  complete  monopoly  of  the  trade  and  travel  of  the 
country  by  excluding  rival  corporations  from  the  use  of 
public  highways  where  they  lead  through  defiles  and 
canyons,  and  the  courts  ought  not  to  put  such  a  construc- 
tion on  the  act  unless  it  is  clearly  susceptible  of  no  other 
interpretation.  When  congress,  by  the  act  of  March  3,  1875, 
granted  the  right  of  way  through  the  public  lands  to  rail- 
road companies,  it  was  deemed  of  so  much  importance  to 
the  people  at  large  that  free  competition  should  exist  for 
the  trade  and  travel  of  the  country,  that  it  was  then 
enacted:  **That  any  railroad  company  whose  right  of  way, 
or  whose  track  or  roadbed  upon  such  right  of  way,  passes 
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through  any  canyon,  pass,  or  defile,  shall  not  prevent  any 
other  railroad  company  from  the  use  and  occupancy  of  the 
said  canyon,  pass,  or  defile  for  the  purposes  of  its  road,  iu 
common  with  the  road  first  located." 

Our  own  law,  which  authorizes  a  corporation  to  appro- 
priate to  its  own  use  a  part  of  any  public  road,  when  it  is 
necessary  or  convenient  iu  the  location  of  its  corporate 
road,  should  be  construed  in  the  same  spirit  as  the  act  of 
congress  just  referred  to.  But  it  is  insisted  by  the  respond- 
ent that  the  Douglas  County  Boad  Company  did  not,  be- 
fore making  the  agreement  with  the  county  court  at  the 
April  term,  1874,  survey,  locate,  or  adopt  any  line,  route,  or 
definite  location  of  its  road,  except  that  it  surveyed  and 
located  a  short  route  outside  of  the  limits  of  the  county 
road,  the  northern  terminus  of  which  was  about  five  miles 
south  of  the  toll  gate  in  controversy,  and  therefore  it  had 
no  right  to  appropriate  or  use  that  part  of  the  public  high- 
way as  a  portion  of  its  corporate  road,  nor  erect  the  toll 
gate  in  controversy,  across  it.  We  do  not  consider  it  was 
necessary  for  that  corporation  to  survey  and  locate  any  part 
of  the  line  of  its  contemplated  road  between  the  teitnini 
thereof,  except  so  much  of  it  as  was  not  on  the  county  road. 
In  other  words,  we  hold  that  the  Douglas  County  Boad 
Company  was  not  required  by  law  to  survey  and  locate  that 
part  of  the  public  highway  which  it  desired  to  appropriate 
to  its  own  use.  It  had  already  been  surveyed  and  marked 
out  as  a  county  road,  and  required  no  further  designation 
to  make  it  definite  and  certain.  It  could  as  well  agree  with 
the  county  court  without  as  with  a  survey,  as  to  the  part  of 
the  public  road  to  be  appropriated  by  the  corporation,  and 
when  the  agreement  was  made  between  the  county  court  and 
the  Douglas  County  Boad  Company,  the  latter  had  a  right 
to  erect  the  toll  gate  upon  any  part  of  the  public  road  so 
appropriated,  and  to  use  the  same  according  to  the  terms 
and  stipulations  contained  in  the  contract. 

Both  of  these  rival  corporations  having  a  right  to  appro- 
priate and  use  the  part  of  the  public  highway  running 
through  the  canyon  as  a  portion  of  their  respective  corpor- 
ate roads,  the  county  court  of  Douglas  county  was  author- 
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ized  by  law  to  contract  with  either  of  them  to  keep  the 
public  road  in  repair  and  to  agree  on  tbe  terms  and  condi- 
tions upon  which  the  same  might  be  appropriated  and  used. 
But  it  was  under  no  obligation  to  contract  with  either  cor- 
poration. It,  howeyer,  did  enter  into  an  agreement  in 
writing  with  the  Douglas  County  Boad  Company,  at  the 
April  term,  1874,  as  the  court  below  has  found.  The 
validity  of  this  contract  was  determined  by  the  supreme 
court,  except  as  to  the  entiy  thereof  upon  the  journal  of  the 
county  court,  which  entry  was  enforced  through  tbe  man- 
datory power  of  this  court.  {Road  Company  v.  Douglas 
County,  5  Or.  406.)  This  agreement  was  and  is  valid  and 
binding  as  well  upon  the  county  courtas  upon  the  corporation 
with  which  it  was  made.  Neither  has  a  right  to  violate  it, 
and  neither  can  revoke  it  without  the  consent  of  the  other 
party  to  it. 

In  pursuance  of  this  contract  the  Douglas  County  Eoad 
Company  was  authorized  to  erect  the  toll  gate  which  is  the 
subject  of  this  litigation,  and  to  collect  tolls  thereat.  The 
appellants  were  acting  in  the  capacity  of  officers  and  em- 
ployes of  the  corporation  in  doing  the  acts  complained  of  * 
by  the  respondent,  and  were  justified  in  their  acts. 

Upon  the  findings  of  fact  in  the  circuit  court  the  judg- 
ment of  that  court  is  reversed,  and  it  is  instructed  to  enter 
a  judgment  in  favor  of  the  appellants,  with  costs  and  dis- 
bursements. 

Mr.  Justice  Boise,  dissenting: 

I  do  not  agree  with  the  opinion  expressed  by  the  chief  jus- 
tice: 1.  For  the  reason  that  the  Douglas  County  Eoad  Com- 
pany never  located  any  road  over  the  county  road  through  the 
canyon.  That  is  to  say,  that  the  location  by  survey  of  one 
Lalf  a  mile  of  road  in  the  canyon  some  miles  from  where  the 
gate  is  kept,  is  not  a  location  of  the  road  in  question.  To  en- 
title a  corporation  to  take  and  use  a  county  road  as  claimed 
in  this  case,  the  part  of  the  county  road  so  taken  must  be 
embraced  in  the  line  of  the  corporate  road.  2.  On  the  other 
point,  that  the  Canyonville  and  Galesville  Boad  Company, 
having  located  their  road  first,  thereby  acquired  the  first 
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right  to  appropriate  this  road,  I  fully  expressed  my  views 
in  my  dissenting  opinion  filed  in  the  case  of  the  Douglas 
County  Road  Company  y.  The  Canyonville  and  GalesvUle  Road 
Company f  and  it  will  not  be  necessary  to  repeat  them  here. 


J.  B.  TICHENOE,  Kespondent,   v.   CLIFFOED   COG- 
GINS,  Appellant. 

Assignment  Act  of  1878— Attachment  Discharged — ^Interpleader.— 
Where  the  holder  of  a  promissory  note  commenced  an  action  on  it  against 
the  maker,  and  attached  his  property,  and  afterwards  the  defendant  as- 
signed his  property  under  the  provisions  of  the  assignment  law  of  Octo- 
ber 18,  1878,  for  the  benefit  of  all  his  creditors,  and  the  assignee,  before 
judgment  was  obtained,  filed  a  motion  in  the  court  for  leave  to  interplead, 
in  order  to  have  the  attachment  dissolved,  and  the  court  denied  such 
motion:  Held,  That  under  the  code,  the  assignee  was  not  authorized  to 
interplead,  and  that  it  was  not  error  in  the  court  to  deny  the  motion. 
Held,  further.  That  in  such  case  the  attachment  was  discharged  at  the 
date  of  the  assignment,  by  force  of  the  assignment  itself. 

Appeal  from  Curry  County. 

On  the  eighteenth  day  of  November,  1878,  the  respond- 
ent commenced  an  action  against  Jason  Springer  &  Co.,  on 
a  promissory  note  executed  and  delivered  by  them,  and 
made  payable  to  the  order  of  A.  Crawford  &  Co.,  for  one 
thousand  one  hundred  and  fifty  dollars,  which  was  duly  in- 
dorsed and  transferred  to  the  respondent.  Proceedings  in 
attachment  against  the  property  of  Jason  Springer  &  Co. 
were  commenced  the  same  day,  and  on  the  twenty-first  day 
of  November,  a  large  amount  of  real  and  personal  property 
belonging  to  them  was  attached  by  the  sheriflf  of  Curry 
county,  in  which  the  action  was  pending.  The  defendants 
in  the  attachment  being  insolvent,  made  an  assignment  to 
the  appellant,  Clifford  Coggins,  of  the  greater  portion  of  the 
property  belonging  to  them  which  had  been  attached  by  the 
sheriff.  The  assignment  was  made  for  the  benefit  of  all  the 
creditors  of  the  assignors,  in  pursuance  of  the  act  of  the 
legislative  assembly,  entitled  **  An  act  to  secure  creditors  a 
just  division  of  the  estates  of  debtors  who  convey  to  as- 
signees for  the  benefit  of   creditors,"   approved   October 
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18,  1878.  It  was  recorded  in  Mnltnomah  county,  wbere  the 
business  in  respect  of  which  the  assignment  was  made  was 
carried  on,  March  1,  and  in  Curry  county,  on  March  22, 
1879. 

On  June  2,  after  default,  but  before  judgment  was  en- 
tered, Clifford  Coggins,  the  appellant,  filed  a  motion  for 
leave  to  interplead  in  the  action,  for  the  purpose  of  moving 
to  dissolve  the  attachment,  for  the  reasons:  1.  That  the  de- 
fendants in  the  attachment  had  made  an  assignment  of  their 
property  for  the  benefit  of  all  their  creditors,  etc.  2.  That 
the  affidavit  for  the  attachment  did  not  set  forth  sufficient 
grounds  for  An  attachment,  etc. 

The  court  overruled  the  motion  and  refused  to  allow  the 
appellant  to  interplead,  and  afterwards  gave  the  respond- 
ent leave  to  amend  the  affidavit  for  attachment,  etc.  On 
the  fourth  day  of  June,  1879,  judgment  for  want  of  an  an- 
swer was  rendered  against  the  defendant,  Jason  Springer. 

E.  D.  ShattiLck,  and  Northup  &  GUbeiiy  for  appellant. 

E.  W,  McGraWf  for  respondent. 

By  the  Court,  Kelly,  C.  J. : 

The  first  assignment  of  error  by  the  appellant  is:  That 
the  court  erred  in  denying  the  motion  of  Clifford  Coggins, 
assignee  of  the  defendants,  Jason  Springer  and  others, 
under  the  act  of  the  legislature,  entitled  '*  An  act  to  secure 
creditors  a  just  division  of  the  estate  of  debtors  who  convey 
to  assignees  for  the  benefi  tof  creditors,"  approved  Octo- 
ber 18,  1878,  *  *  *  for  leave  to  interplead,  and  to 
move  the  court  to  dissolve  the  attachment  issued  in  said 
cause  on  the  nineteenth  day  of  November,  1878.  Section 
40,  page  112,  of  the  civil  code,  provides  that  **  the  court 
may  determine  any  controversy  between  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights;  but  when  a  complete  determina- 
tion of  the  controversy  can  not  be  had  without  the  presence 
of  other  parties,  the  court  shall  cause  them  to  be  brought 
in."  Evidently  this  section  of  the  code  requires  the  issues 
between  the  original  parties  to  an  action  to  be  determined  as 
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they  are  presented  for  adjudication,  unless  by  so  doing  the 
rights  of  others  would  thereby  be  prejudiced,  and  it  is  only 
%vhen  they  can  not  be  so  determined  that  other  parties  can 
be  brought  in  by  the  court.  The  object  is  to  prevent,  as 
much  as  possible,  the  multiplicity  of  issues  to  be  tried  in 
the  same  action,  when  it  can  be  avoided  without  injury  to 
others. 

So,  also,  the  right  of  persons,  not  parties  to  the  action, 
to  intervene,  is  circumscribed  within  very  narrow  limits, 
being  confined  to  cases  in  which  a  bill  of  interpleader  would 
have  been  permitted,  under  the  former  practice,  to  accom- 
plish the  same  end,  and,  under  our  code,  can  only  be  exer- 
cised in  actions  for  the  recovery  of  specific  real  or  personal 
property.  While  admitting  that  there  is  no  special  provis- 
ion which  would  authorize  the  intervention  of  the  appellant 
in  this  action,  his  counsel  claim  that  under  section  911,  p. 
289,  of  the  civil  code,  the  court  in  the  exercise  of  its  juris- 
diction in  relation  to  assignment  for  the  benefit  of  creditors 
had  autliority,  and  ought  to  have  allowed  him  to  interplead 
in  behalf  of  the  creditors  whose  interests  he  represents. 
That  section  authorizes  a  court  to  use  all  the  means  neces- 
sary to  carry  into  effect  the  jurisdiction  conferred  upon  it 
by  law.  And  where  the  mode  of  proceeding  is  not  specifi- 
cally pointed  out,  the  court  may  adopt  any  suitable  means 
conformable  to  the  spirit  of  the  code  to  accomplish  that  end. 
We  do  not,  however,  consider  that  the  court  was  called 
upon  to  allow  the  appellant  to  interplead,  in  order  to  have 
the  attachments  dissolved,  because  none  of  his  rights  were 
prejudiced  by  the  denial  of  the  motion  for  permission  to  in- 
terplead. As  the  appellant  was  not  a  party  to  the  action, 
nor  allowed  by  the  court  to  intervene  in  the  proceedings  to 
dissolve  the  attachment,  he  has  lost  none  of  his  rights  to 
the  property  which  was  attached  by  the  respondent  Section 
13  of  the  act  approved  October  18,  1878,  empowers  him  to 
"sue  for  and  recover,  in  the  name  of  the  assignee,  every- 
thing belonging  or  appertaining  to  said  estate."  He  can 
assert  and  maintain  all  his  rights  to  the  property  attached, 
in  a  separate  action  or  suit  against  all  persons  claiming  it 
under  the  attachment  adversely  to  him. 
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There  is  another  reason  why  we  consider  the.re  was  no 
error  of  the  court  in  refusing  to  allow  the  appellant  to  in- 
tervene for  the  purpose  of  filing  a  motion  to  dissolve  the  at- 
tachment. If  the  assignment  of  the  property  by  the  defend- 
ants to  the  appellant  was  legally  made  in  accordance  with 
the  requirements  of  the  act  of  October,  1878,  no  action  or 
decision  of  the  court  was  necessary  to  dissolve  it,  for  it  had 
already  been  discharged  by  operation  of  the  assignment 
itself.  The  first  section  of  the  act  declares  that  ''such  as- 
signment shall  have  the  effect  to  discharge  any  and  all  at- 
tachments on  which  judgment  shall  not  have  been  taken  at 
the  date  of  such  assignment."  As  the  assignment  in  this 
case  was  made  after  the  date  of  the  attachment,  and  before 
judgment  was  taken,  it  discharged  the  attachment  proprio 
vigorcy  by  its  own  force,  and  it  could  not  be  revived  by  any 
subsequent  action  of  the  court.  Interpleading,  therefore, 
on  part  of  the  assignee,  in  order  to  protect  the  rights  of  the 
creditors,  could  have  amounted  to  nothing  and  accomplished 
nothing. 

'  We  do  not  say  whether  the  assignment  was  valid  or  in- 
valid. We  have  not  examined  it,  and  that  question  is  not 
before  us.  If  the  assignee  shall  hereafter  bring  an  action 
to  recover  the  property  attached,  or  a  suit  to  enjoin  the  sale 
of  it,  that  matter  will  then  properly  come  before  the  court 
for  ad  judication,  and  all  parties  interested  in  the  controversy 
can  be  heard. 

Having  tak)en  this  view  of  the  case,  it  becomes  unimport- 
ant to  examine  any  other  assignment  of  error,  and  the  de- 
cision of  the  court  below  is  affirmed. 


B.  H.  LEWIS  AND  H.  P.  LEWIS,  Eespondents,  v.  CHAS, 
McCLUKE  AND  CHANCET  AIKEN,  Appellants. 

Custom — Proof  of,  When  Eequired. — Where  a  plain tiflF  alleges  a  right  t^ 
appropriate  water  under  a  local  custom,  and  such  allegation  is  denied, 
the  plaintiff  must  prove  such  custom  and  a  compliance  therewith.  The 
court  does  not  take  judicial  knowledge  of  local  customs  concerning  wa- 
ter  rights.  To  claim  and  hold  water  appropriated  under  a  local  custom, 
such  as  is  recognized  by  the  act  of  congress  of  the  twenty-sixth  day  ol 
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July,  1866,  the  claimant  must  allege  and  prove  a  custom  such  as  is  named 
in  said  act. 

Appeal  from  Union  County.    Tbe  facts  are  stated  in  the 
opinion. 

i.  0.  Ste^ifis^  J,  J.  Balleray,  and  Kvight  &  Lord^  for  ap- 
pellants. 

Baker  d  Fakin,  and  J,  A,  SircUton,  for  respondents. 

By  the  Court,  Boise,  J. : 

From  the  pleadings  in  this  case  it  appears  that  the  plaint- 
iffs (respondents)  .claim  to  have  appropriated  the  vrater 
of  a  small  stream  flowing  through  their  land  for  the  pur- 
pose of  using  the  water  for  domestic  and  stock  purposes 
and  for  irrigation.  They  claim  the  land  as  pre-emptors 
on  unsurveyed  lands.  The  defendants  (appellants)  claim 
also  as  pre-emptors,  and  are  on  the  land  below  the 
plaintiffs,  through  which  the  stream  of  water  in  question 
flows,  in  its  natural  channel.  For  aught  that  appears,  both 
parties  are  lawfully  possessed  of  the  lands  they  claim,  and 
would  possess  the  rights  of  riparian  owners  as  defined  and 
limited  by  the  common  law,  unless  these  rights  have  been 
modified  by  the  local  custom  of  the  country,  so  as  to  give  the 
plaintiffs  the  right  to  take  this  water  under  tlie  customs  and 
decisions  recognized  and  legalized  by  the  act  of  congress  of 
the  twenty-sixth  of  July,  1866,  which  provides  that  **  when- 
ever, by  priority  of  possession,  rights  to  the  use  of  water  for 
mining,  agricultural,  manufacturing,  or  other  purposes  have 
vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  the  same."  (United  States 
Statutes,  p.  432,  sec.  2339.)  In  order  that  the  plaintiff 
may  claim  all  this  water  as  against  the  riparian  proprietor 
below  them,  they  must  show  that  they  first  took  the  water 
according  to  the  acknowledged  local  customs,  etc.  This 
they  have  alleged,  and  this  allegation  is  denied  by  the  de- 
fendants.    There  is  some  objection  to  the  answer  in  this 
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behalf  as  referring  the  denial  to  the  wrong  connt  of  the  com- 
plaint; but  we  think  the  answer,  though  it  does  not  name 
speciaUj  the  ninth  count  of  the  complaint  in  which  the 
castom  is  alleged,  does  contain  a  denial  of  the  custom  with 
snfBcient  certainty  to  put  that  allegation  at  issue. 

The  allegation  of  the  custom  in  the  complaint  is,  '^  that 
the  appropriation  and  use  of  said  water,  as  aforesaid,  was 
at  the  date  of  said  appropriation,  and  now  is  recognized  and 
acknowledged  by  the  local  laws  and  customs  of  the  country 
where  appropriated,  and  by  the  decisions  of  the  courts." 
The  denial  in  the  answer,  after  denying  the  eighth  count, 
proceeds:  ''Or  that  the  appropriation  of  and  use  of  said 
water  by  the  plaintiffs,  in  the  manner  in  said  coui\t  set 
forth,  was,  at  the  date  of  said  appropriation,  or  that  it  now 
is  recognized  or  acknowledged  by  the  local  laws  or  customs 
of  the  country  where  appropriated,  or  by  the  decisions  of 
courts  set  forth,  as  by  plaintiffs  alleged.  But,  on  the  con- 
trary, said  alleged  appropriation  of  said  water  was  and  is  in 
conflict  with  said  customs,  laws,  and  decisions  of  courts." 
The  words,  ''in  the  manner  in  said  count  set  forth,"  are 
claimed  to  refer  to  the  eighth  count.  But  the  eighth  count 
contains  no  allegation  as  to  custom,  and  this  denial  could 
not  refer  to  it,  but  it  does  apply  to,  and  deny  in  terms,  the 
ninth  count.  So  we  think  the  complaint  and  answer  taken 
together  show  what  was  intended  to  be  denied,  and  what 
count  was  referred  to,  and  there  is  no  possibility  of  the 
plaintiffs  being  misled  by  the  answer.  And  plaintiffs  were 
by  this  answer  put  to  the  necessity  of  proving  the  custom 
which  they  had  alleged,  for  of  this  the  court  could  not  take 
judicial  knowledge. 

We  have  examined  the  testimony  as  exhibited  in  the 
briefs,  and  find  no  evidence  whatever  tending  to  prove  that 
such  a  custom  existed  in  the  county  where  this  water  was 
taken,  and  the  plaintiffs  must  fail  for  want  of  proof,  and  the 
bill  must  be  dismissed. 
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87  m\  MAET  LEONAKD,  Appellant,  v.  WILLIAM  GRANT, 

Administrator  op  the  Estate  op  D.  G.  Leonard,  Re- 
spondent. 

Dower — ADinNiSTRATOR-r-PossESSiOK  of  Estate. — A  widow  is  not  entitled, 
immediately  on  the  death  of  her  hasband,  to  receive  one  third  of  the 
rents  and  profits  of  the  lands  of  which  he  was  the  owner  and  died  seised, 
in  right  of  her  dower  interest  therein,  but  the  executor  or  administrator 
of  the  estate  is  entitled  to  the  possession  and  control  of  the  same,  and  to 
receive  the  rents  and  profits  thereof,  to  be  applied  to  the  satisfaction  of 
claims  against  the  estate. 

Appeal  from  Wasco  County. 

D.  G.  Leonard  died  intestate  on  the  sixteenth  day  of 
January,  1878,  leaving  the  appellant  his  widow.  At  the 
time  of  his  death,  he  was  seised  in  fee  of  certain  real  estate 
in  Wasco  county,  upon  which  was  a  bridge  across  John  Day 
river.  He  was  then  largely  indebted,  and  on  the  thirteenth 
of  April,  1878,  the  respondent  was  appointed  administrator 
of  his  estate.  As  such  administrator,  he  sold  the  real  es- 
tate for  the  purpose  of  paying  the  debts  against  it,  and  tbe 
sale  was  made,  subject  to  the  widow's  right  of  dower.  Be- 
tween the  time  he  was  appointed  administrator  and  the  time 
when  he  sold  the  real  estate,  he  received  as  such  adminis- 
trator the  sum  of  one  thousand  eight  hundred  and  seventy- 
three  dollars,  mainly  from  the  crop  of  grain  which  the  deced- 
ent had  sown,  and  tolls  received  from  persons  passing  over 
the  bridge.  The  amount  so  received  was  applied  by  the  re- 
spondent to  the  payment  of  the  debts  due  by  the  decedent. 
The  appellant  now  claims  that  one  third  of  this  sum  of  one 
thousand  eight  hundred  and  seventy-three  dollars,  to  wit, 
six  hundred  and  twenty-four  dollars,  belongs  to  her  in  right 
of  her  dower  interest  in  the  said  real  estate,  and  this  action 
was  brought  to  recover  that  amount. 

John  Cailin,  for  appellant. 
N,  H.  Gates,  for  respondent. 

By  the  Court,  Kelly,  C.  J.  : 

The  appellant  claims  that  in  right  of  her  dower  interest 
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in  the  lands  of  the  deceased  husband,  she  is  entitled  to  the 
one  third  of  the  rents  and  profits  thereof,  which  the  re- 
spondent received  from  the  time  he  became  administrator 
until  he  sold  the  lands  to  pay  the  debts  of  the  decedent. 
The  respondent  contests  her  claim,  and  alleges  that  he  was 
entitled  to  receive  such  rents  and  profits  in  the  due  course 
of  administration.  The  first  section  of  the  act  of  January 
16,  1854,  declares  "that  the  widow  of  every  deceased  per- 
son shall  be  entitled  to  dower,  or  the  use  during  her  natural 
life,  of  one  third  part  of  all  the  lands  whereof  her  husband 
was  seised  of  an  estate  of  inheritance  at  any  time  during  her 
marriage,  unless  she  is  lawfully  barred  thereof.'*  In  an  ac- 
tion against  the  heirs  of  her  husband  to  recover  her  dower, 
if  the  same  has  been  withheld  from  her,  she  is  entitled  to 
recover  damages  for  withholding  such  dower.  "  Such  dam- 
age shall  be  one  third  of  the  annual  value  of  the  mesne 
profits  of  the  lands  in  which  she  shall  so  recover  her  dower, 
to  be  estimated,  in  a  suit  against  the  heirs  of  her  husband, 
from  the  time  of  his  death,"  etc.  (Civil  Code,  sec.  25,  p. 
587.) 

The  act  of  October  11,  1862,  provides  that  *'the  execu- 
tor or  administrator  is  entitled  to  the  possession  and  control 
of  the  property  of  the  deceased,  both  real  and  personal,  and 
to  receive  the  rents  and  profits  thereof,  until  the  adminis- 
tration is  completed,  or  the  same  is  surrendered  to  the 
heirs  or  devisees  by  order  of  the  court  or  judge  thereof," 
etc.  (Code,  sec.  1088,  p.  324.)  The  real  property  of  the 
deceased  is  the  property  of  those  to  whom  it  decends  by 
law,  or  is  devised  by  will,  subject  to  the  possession  of  the 
executor  or  administrator,  and  to  be  applied  to  the  satis- 
faction of  claims  against  the  estate,  as  by  this  chapter  pro- 
vided."    (Code,  sec.  1160,  p.  337.) 

The  counsel  for  appellant  admits  that  the  respondent  was 
entitled  to  the  possession  and  control  of  the  property  of  the 
deceased,  both  real  and  personal,  and  to  receive  the  rents 
and  profits  thereof,  to  be  applied  to  the  satisfaction  of 
claims  against  the  estate.  But  he  contends  that  this  does 
not  include  the  widow's  estate  of  dower  in  the  lands  of 
which  her  husband  died  seised;  and  that  she  was  entitled 
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to  the  one  third  of  the  rents  and  profits  thereof,  immediately 
after  his  death,  in  right  of  her  dower  interest  therein.  This 
is  not  our  construction  of  the  law.  Before  the  assignment 
of  dower  the  widow  has  no  estate  in  the  lands  of  her  hus- 
band. Until  that  time  her  right  is  strictly  a  claim,  a  mere 
chose  in  action.  She  is  not  seised  of  any  part  of  the  lands 
on  the  death  of  her  husband,. by  any  right  of  dower  until  it 
is  assigned  to  her.  (Lawrence  y,*  Miller^  2  Gomstock,  245; 
1  Washburne  on  Real  Property,  222,  251,  254;  Greenleaf 's 
Cruise,  vol.  1,  tit.  Dower,  c.  3  and  note.)  As  there  was 
no  assignment  of  dower  to  the  appellant,  she  had  no  estate 
whatever  in  the  lands  of  which  her  husband  died  seised, 
and  was  not  entitled  to  the  possession  of  any  part  of  it;  and 
necessarily,  therefore,  the  respondent  became  entitled  to  the 
possession  and  control  of  all  the  lands  which  the  decedent 
owned  at  and  immediately  preceding  his  death.  And  he 
was  required  by  law  to  apply  the  rents  and  profits  thereof 
to  the  payment  of  claims  against  the  estate.  The  act  of 
October  11,  1862,  sections  1094  to  1097,  p.  325  of  the  code, 
makes  provision  for  the  support  of  the  widow  and  minor 
children,  if  any,  of  the  deceased,  out  of  the  property  whicb 
belongs  to  his  estate,  and  which  comes  to  the  possession  of 
the  executor  or  administrator.  We  are  of  opinion  that  this 
provision  to  be  supported  out  of  the  estate  of  the  decedent, 
was  intended  by  the  legislature  to  be  in  lieu  of  dower  to 
the  widow,  and  that  she  is  not  entitled  to  an  assignment  of 
her  dower  in  the  lands  of  her  husband,  until  the  adminis- 
tration is  completed,  or  the  same  is  surrendered  to  the  heirs 
or  devisees,  by  order  of  the  probate  court. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 
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DAVID   COFFMAN,   Respondent,   v.   THOMAS   ROB- 

BINS,  Appellant. 

Water  Rights — Parol  Agreement.  —Where  a  stream  of  water  which  passes 
through  the  lands  of  different  persons  is  divided  by  them  by  a  parol 
agreement,  and  each  party  repairs  ditches,  and  receives  and  cares  for  his 
share  of  such  water,  such  agreement  will  be  enforced  in  a  court  of  equity. 

Idem — Notice. — Where  one  buys  land,  he  is  presumed  to  buy  with  notice  of 
the  water  rights  in  use  on  the  premises. 
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Idem— Lower  Owner  on  Stream.— When  a  stream  of  water  flows  through 
the  lands  of  different  persons  in  a  well-defined  channel,  the  lower  owner 
on  the  stream  has  a  right  to  have  the  water  flow  through  his  lands  undi- 
minished, except  so  far  as  the  upper  riparian  owner  may  use  the  same  for 
the  use  of  his  premises  for  domestic  use,  stock,  and  reasonable  irrigation. 

AppeMj  from  Umatilla  CouDtj. 

This  is  a  sait  bj  the  respondent  to  enjoin  the  appellant 
from  diverting  any  part  of  a  certain  stream  of  water  from 
respondent's  premises,  and  from  preventing  any  more  than 
one  third  of  such  flowing  upon  the  respondent's  premises 
at  the  southeast  comer  of  his  farm,  and  for  damages. 

The  respondent  alleges  that  two  springs  rise  on  the  lands 
of  appellant,  the  waters  of  which  unite  and  form  a  stream 
which  runs  through  the  lands  of  Daniel  Simmons  to  a  point 
distant  about  oife  hundred  yards  south  of  the  north  bound- 
ary of  Simmons'  farm,  at  which  point  the  waters  divide  and 
form  two  separate  channels,  both  of  which  channels  run  on 
to  the  premises  of  the  appellant  Bobbins,  in  the  said  north- 
west quarter  of  section  6,  near  the  south-west  comer  of  said 
land,  and  from  there,  when  unmolested,  passed  on  to  the 
north-east  quarter  of  section  one,  of  respondent's  land,  in 
several  different  channels,  one  of  which  channels  passed  on 
to  said  land  at  a  distance  of  about  two  rods  from  the  south- 
east corner  of  his  farm,  which  channel  carried  about  one 
quarter  of  the  water  running  from  said  springs.  The  sec- 
ond and  principal  channel  flowing  from  said  springs  passed 
on  to  respondent's  land  at  a  distance  of  about  tweuty-six 
rods  from  his  south-east  corner,  which  channel  carried  about 
one  half  of  the  water  flowing  from  said  springs;  and  two 
smaller  channels  formed  by  the  waters  of  said  springs  passed 
on  to  his  land  near  the  center  of  his  east  line,  which  said 
two  last-mentioned  channels  carried  about  one  quarter  of 
the  water  flowing  from  said  springs;  and  that  all  the  water 
flowing  from  said  springs  passed  on  to  respondent's  laud  in 
said  four  channels,  and  from  there  flowed  in  a  northerly  direc- 
tion in  several  different  channels,  until  they  reached  the  west 
half  of  his  home  farm,  where  they  again  united  and  formed 
one  main  channel,  which  passed  off  from  his  said  home 
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farm  on  the  west  side  thereof,  from  whence  it  ran  on  to 
some  raih'oad  land  which  is  in  the  possession  of  respond- 
ent, and  from  thence  to  some  land  owned  bj  one  James  M. 
Leezer.  That  said  waters,  before  any  ditches  were  dug, 
caused  about  sixty  acres  of  respondent's  land  and  about 
forty  acres  of  appellant's  land  to  be  swampy,  and  to  be 
grown  over  with  tales. 

That  during  the  year  1861,  two  ditches  were  cut,  distant 
about  five  feet  apart  in  a  north  and  south  direction,  on  the 
line  dividing  the  home  farm  of  respondent  from  the  north- 
west quarter,  section  six,  of  appellant,'  which  said  last-de- 
scribed land  was  then  the  property  of  one  John  McCoy,  and 
that  a  wall  of  sod  and  dirt  was  built  between  said  ditches, 
said  wall  being  about  five  feet  thick  at  the  bottom,  about 
four  and  a  half  feet  high,  and  running  up  tapering  to  about 
the  width  of  two  feet  at  the  top,  and  that  said  ditches  were 
cut  and  wall  erected  for  the  purpose  of  forming  a  fence  be- 
tween the  premises  of  respondent  and  the  said  John  McCoy. 
That  said  wall  prevented  the  water  from  said  springs  from 
flowing  on  to  respondent's  land  in  any  of  its  natural  chan- 
nels, but  that  by  mutual  consent  and  agreement  between 
himself  and  John  McCoy,  and  other  persons  who  afterwards 
owned  said  land  adjoining  on  the  east,  he  had  the  privilege 
of  bringing  all  the  water  that  he  desired  to  make  use  of  on 
to  his  premises  through  a  ditch  which  runs  on  to  his  land 
at  his  south-east  corner,  and  which  ditch  extended  in  an  east 
direction  from  said  south-east  corner  between  the  lands  of 
appellant  and  Daniel  Simmons. 

That  appellant  acquired  title  to  the  land  adjoining  respond- 
ent on  the  east  in  1873,  and  that  at  intervals  since  said  time 
he  has  diverted  about  one  half  of  the  water  flowing  from 
said  springs  away  from  the  lauds  of  the  respondent,  and 
that  said  waters  so  diverted  were  never  allowed  to  flow  on 
to  respondent's  home  farm,  but  passed  around  the  same  on 
other  lands  adjoining  thereto,  and  that  a  large  portion  of 
said  waters  were  flowed  by  appellant  into  a  lane  through 
which  a  country  road  had  been  located,  and  that  respond- 
ent never  consented  to  said  diversion,  but  frequently  ob- 
jected thereto. 
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That  in  February,  1876,  appellant  diverted  all  the  water 
flowing  from  said  springs  away  from  respondent's  south-east 
corner,  by  means  of  ditches  which  he  dug  for  that  purpose 
and  by  deepening  ditches  which  had  already  been  dug,  and 
caused  it  to  flow  into  the  most  northerly  of  the  channels 
formed  by  the  spring  branch,  from  whence  it  flowed  on  to 
respondent's  land,  through  an  aperture  in  the  wall  between 
the  lands  of  respondent  and  appellant,  which  had  been 
caused  by  a  flood  of  the  Umatilla  river  in  the  year  1876,  and 
which  aperture  had  never  been  filled  with  dirt,  but  across 
which  a  fence  built  of  rails  and  poles  had  been  constructed. 
That  respondent  has  thereby  been  deprived  of  the  use  of 
said  water  for  the  purposes  of  irrigation  and  watering  stock, 
and  has  been  greatly  damaged  by  means  of  the  increased 
flow  of  water  upon  his  premises  in  said  northerly  channel, 
etc. 

Appellant,  in  his  answer  in  substance,  claims  that  the 
waters  of  the  spring  branch,  prior  to  the  digging  of  ditches, 
all  reunited  on  his  land  and  flowed  on  to  respondent's  land, 
through  the  most  northerly  of  the  channels  described  in  the 
complaint,  and  that  the  water  which  flowed  northerly  on 
respondent's  south-east  corner  came  from  a  slough  which 
has  its  source  in  Daniel  Simmons'  farm,  and  which  does  not 
naturally  unite  with  the  waters  of  the  spring  branch  until 
after  it  passes  on  to  respondent's  land.  That  Daniel  Sim- 
mons and  respondent,  acting  together,  have  constructed 
ditches  on  Simmons'  land,  which  have  changed  the  natural 
flow  of  the  waters  of  the  spring  branch,  and  that  appellant 
has  thereby  been  injured.  That  Simmons  has  built  a  dam 
across  the  spring  branch,  and  backed  up  the  water  into  ap- 
pellant's cellar.  That  respondent,  about  two  years  ago,  con- 
structed an  embankment  across  the  north  channel  described 
in  the  complaint,  by  means  of  which  the  waters  of  the 
spring  branch  have  been  backed  up  on  appellant's  land  and 
his  meadow  overflowed,  to  his  damage,  etc. 

J,  H,  Turner,  and  Dolph,  Bronaugh,  Dolph  &  Simon^  for 
appellant 

Lucien  Evei'ta,  for  respondent. 
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By  the  Court,  Boise,  J. : 

There  are  in  this  case  no  legal  propositions  which  present 
any  difficulty.  If  the  stream  of  w'ater  in  controversy  was 
running  in  a  well-defined  channel  through  the  lands  of  the 
respective  parties,  they  would  each  have  a  right  to  have  it 
continue  to  flow  in  its  natural  course  without  diminution, 
except  so  far  as  the  same  might  be  legally  used  by  each 
riparian  proprietor,  while  passing  through  his  premises, 
for  domestic  use,  stock,  and  reasonable  irrigation.  But, 
from  the  evidence,  it  appears  that  this  stream,  before  its 
flow  was  disturbed  by  ditches,  spread  out  on  the  lands  of 
both  parties  into  a  swamp,  with  no  fixed  and  definite  chan- 
nels, especially  when  the  water  was  flush.  It  entered  the 
lands  of  the  appellant  by  two  channels,  and  the  evidence  is 
conflicting  and  uncertain  which  carried  the  most  water  at 
the  time  the  first  ditch  was  made,  which  is  marked  on  the 
map  in  the  brief  as  ditch  S.  We  think,  however,  that  the 
evidence  tends  to  show  that  prior  to  the  making  of  this  ditch, 
which  was  about  the  year  1861,  some  of  the  water  flowed 
I  about  the  south-east  corner  of  Coffman's  land,  and  stood  in 

stagnant  sloughs  during  the  dry  season.  This  appears  from 
the  direct  testimony  of  some  of  the  early  settlers,  and  from 
the  testimony  of  the  surveyor,  F.  E.  Habersham,  who 
shows  from  the  elevations  of  the  ground  that  the  water  could 
flow  about  said  corner,  and  he  traces  old  channels  or  swales 
leading  around  that  point;  and  the  undisputed  fact  that  this 
stream  spread  out  and  made  a  swamp,  which  produced  tules 
or  rushes  near  this  locality,  shows  that  the  water  must  have 
gone  there  and  remained  during  the  season.  The  testi- 
mony, however,  tends  to  show  that  before  ditch  S  was  made, 
the  surplus  water  flowed  on  in  different  channels  across  the 
lands  of  appellant,  and  most  of  it  passed  on  to  the  land  of 
respondent,  at  or  about  the  point  marked  ''levee"  on  the 
map. 

But  the  evidence  is  very  uncertain  as  to  which  channel 
then  carried  the  most  water.  This  ditch  S  was  cut  across  the 
west  channel  and  dammed  it  up,  so  that  from  that  time  on 
for  many  years  the  water  ceased  to  fLow  down  the  west 
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channel,  and  consequently  had  a  tendency  to  obliterate  all 
the  channels  which  formerly  carried  the  water  about  re- 
spondent's south-east  corner.  It  appears  that  the  respondent 
soon  after  ditch  S  was  dug  extended  it  to  his  south-east 
comer  and  the  water  ran  there  for  years.  It  was  afterwards 
agreed  between  the  respondent  and  Martin  Bobbins,  who 
owned  the  land  noiiir  owned  by  appellant,  that  respondent 
might  divert  a  part  of  the  water  through  ditch  S  to  his 
south-east  corner,  and  Martin  Bobbins  might  convey  a  part 
of  the  water  to  his  barn,  which  was  done  by  ditch  E,  he 
(Bobbins)  joining  said  ditch  with  Simmons  at  his  line. 
This  continued  for  some  five  years,  when  the  parties 
quarreled  about  the  water,  each  claiming  a  right  to  use  it 
all;  Coffman  claiming  a  right  to  take  it  all  to  his  south-east 
corner,  and  Bobbins  claiming  the  right  to  have  it  all  flow 
through  his  land  wherever  he  chose.  It  is  claimed  that  if 
Coffman  had  been  taking  a  part  of  the  water  to  his  south- 
east corner,  it  was  by  a  license  which  was  subject  to  be 
revoked  by  Bobbins  at  any  time.  It  is  also  claimed  that  if 
he  had  been  taking  the  water  by  an  agreement  to  divide  the 
water  which  had  been  acted  on  by  both  parties  for  a  num- 
ber of  years,  such  agreement  is  by  parol  and  not  binding, 
being  void  by  the  statute  of  frauds.  And  also,  if  it  was 
binding  so  far  as  to  be  upheld  by  a  court  of  equity,  both 
parties  having  repudiated  it  when  they  quarreled,  it  became 
void  by  their  acts. 

We  think  that  if  the  parties  divided  this  water  by  mutual 
consent,  and  then,  on  pursuance  of  such  agreement,  Coff- 
man dug  ditches  to  receive  one  half  of  it  and  dispose  of  it 
at  his  south-east  corner,  and  Bobbins  did  the  like  on  his 
land,  and  each  took  and  enjoyed  the  water  for  years  under 
this  agreement,  such  a  contract  should  be  upheld  in  equity, 
for  the  agreement  was  a  legitimate  and  proper  one,  and 
as  the  consideration  (which  was  the  digging  the  ditches 
and  taking  care  of  the  water)  was  paid  and  the  possession 
given,  the  agreement  could  be  enforced  in  equity;  and  if 
these  equitable  rights  once  attached  they  would  not  be 
destroyed  by  a  mere  quarrel  between  the  parties,  for  neither 
gained  or  lost  a  right  by  this  disagreement.     Such  dis- 
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agreement  is  only  evidence  tending  to  show  that  the  agree- 
ment never  existed,  or  had  not  been  performed.  And  we 
think  the  evidence  shows  that  the  agreement  was  made  and 
that  the  rights  under  it  still  exist,  unless  Thomas  Bobbins 
bought  without  notice.  The  evidence  shows  that  when  he 
purchased  the  land  this  water  was  running  as  divided  in  the 
ditches,  and  Coffman  was  in  possession,  taking  bis  half  to 
his  south-east  corner,  and  Bobbins  must  be  presumed  to 
have  purchased  knowing  this  fact.  We  think,  therefore, 
that  these  parties  have  each  a  right  to  one  half  of  this  water, 
as  decreed  by  the  circuit  court. 

We  think,  also,  that  the  evidence  shows  that  both  parties 
have  been  at  fault  in  seeking  to  evade  the  agreement  by 
which  the  water  was  divided;  for  it  appears  that  the  re- 
spondent claimed  that  he  had  a  right  to  take  all  the  water 
to  his  south-east  corner  and  deprive  Bobbins  of  all  the  water, 
and  that  both  parties  have  been  injured  by  turning  the 
water  from  the  ditches  and  letting  it  flow  at  will.  It  seems 
to  have  been  an  unfortunate  quarrel  between  neighbors,  by 
which  both  have  suffered.  And  we  think  that  while  the 
court  is  called  on  to  settle  the  rights  of  the  parties  to  the 
water,  as  neither  party  is  without  fault  and  both  have 
been  injured,  neither  should  recover  damages,  and  the 
decree  will  be  modified  in  this  respect;  and  appellant  wiU 
be  entitled  to  costs  in  this  court,  and  respondent  in  the 
circuit  court. 


THE  COYOTE  GOLD  AND  SILVEB  MINING  COM- 
PANY,  Bespondents,  v.  WILLIAM  BUBLE  and  WAL- 
TEB  BUBLE,  Appellants. 

Corporations— PowEK  op  Directors— Fcttre  Profits. — In  forming  a  cor- 
poration under  the  statutes  of  Oregon,  it  is  the  province  of  the  corpora- 
tors to  perfect  the  corporation  by  opening  stock  books  and  obtaining  sub- 
scribers to  the  capital  stock.  The  corporators  have  no  power  to  make 
regulations  which  shall  bind  the  action  of  the  directors  in  disposing  of  the 
future  profits  of  the  corporation,  except  so  far  as  the  same  are  regulated 
in  the  articles  of  incorporation. 

Idkm— Future  Corporation — Property  Held  for. — ^The  corporators  may 
receive  and  hold  property  for  the  use  of  the  corporation  to  be  formed  by 
them. 
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Idem — Stockholdsr. — ^A  person  may  be  a  corporator  who  is  not  a  stock- 
holder. 

Idem — Records  only  Evidencb. — The  proceedings  of  a  corporation  must  be 
shown  by  its  records. 

Idem — Assessment,  Liability  for. — ^To  make  a  stockholder  liable  to  pay  an 
assessment  on  his  stock,  the  assessment  must  be  made  by  the  directors, 
which  must  be  proved  by  the  records  of  the  corporation. 

Idem — Stockholders'  Agreement. — Agreements  made  by  the  stockholders 
of  a  corporation  before  it  is  organized  by  electing  directors,  to  become 
binding  must  be  adopted  or  agreed  to  by  the  corporation  or  the  directors 
thereof  after  it  is  organized. 

Idem — Stock  must  be  Subscribed. — The  stock  to  a  corporation  necessary 
to  its  organization  must  be  subscribed  before  the  corporation  can  be  le- 
gally organized.  " 

Idem — Subscriptions,  how  Made — Express  Authority.— To  render  a  per- 
son liable  as  a  stockholder  to  a  corporation,  he  must  sign  his  name  to  the 
subscription  of  stock,  or  authorize  an  agent  to  do  it  for  him,  and  this  au- 
thority must  be  express,  and  not  implied. 

Idem — Orioinal  Stockholders — Estoppel. — All  original  stockholders  are 
only  made  liable  on  their  subscriptions  for  stock  by  a  writing,  and  are 
all  equal  before  the  law,  and  there  is  no  estoppel  between  them. 

Idem — ^Directors. — ^Papers  and  agreements  made  by  persons  contemplating 
becoming  stockholders  to  a  corporation  before  an  organization,  and  not 
intended  to  be  subscriptions  to  stock,  and  relating  to  the  future  manage- 
ment of  the  corporation,  do  not  give  authority  to  the  secretary  of  the 
corporation  to  place  the  names  of  the  persons  who  subscribed  such  pa- 
pers and  agreements  in  the  list  of  stockholders  on  the  stock  book. 

Idem — Notice  to  Stockholders— Estoppel. — In  an  action  by  a  corporation 
to  recover  a  subscription  to  stock,  the  conditions  of  the  subscription  may 
be  inquired  into,  for  both  parties  are  chargeable  with  notice  of  such  con- 
ditions, and  there  is  no  estoppel 

Idem — Stockholder  Required  to  Convey  to  Company,  When.— Where 
R.  purchased  with  his  own  money  certain  mining  claims,  with  the  un- 
derstanding that  he  would  transfer  the  same  to  a  company,  of  which  he 
was  one,  which  company  was  to  own  these  claims,  with  other  claims, 
which  were  to  be  worked  together,  it  being  necessary  to  so  work  them 
to  secure  water-rights  to  make  the  whole  valuable;  and  R.,  after  secur- 
ing in  his  own  name  claims  which  if  held  by  him  in  severalty  would 
greatly  injure  the  other  claims  of  the  company,  may  be  required  to 
convey  to  the  company,  on  being  tendered  to  hdm  the  money  he  paid  for 
such  claims. 

Appeal  from  Jackson  County. 

This  is  a  suit  to  enforce  a  trust  concerning  real  property, 
and  for  an  injunction  and  damages  against  the  appellants. 
The  respondent  corporation  was  incorporated  for  the  pur- 
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pose  of  owning  and  working  certain  placer  mining  claims, 
with  a  capital  stock  of  two  hundred  thousand  dollars,  in 
shares  of  the  par  value  of  one  dollar  each. 

The  complaint  alleges  that  the  claims  and  property  in 
question  were,  at  the  date  of  the  incorporation,  to  wit,  Au- 
gust 27,  1878,  owned  by  the  several  following  named  par- 
ties, each  owning  certain  distinct  parcels  thereof:  O.  Jacobs 
and  H.  Kelly,  Ash  &  McWilliams,  P.  H.  O'Shea,  Davis 
&  Bathbon,  John  Bobertson,  and  Daniel.  Mathews.  That 
the  appellant,  Wm.  Buble,  as  a  subscriber  to  the  capital 
stock  of  the  incorporation,  obligated  himself  to,  and  prom- 
ised and  agreed  to  pay  upon  his  subscription  for  fifty  thou- 
sand shares  of  the  capital  stock,  the  sum  of  ten  thousand 
dollars — seven  thousand  dollars  thereof  down,  and  three 
thousand  dollars  on  or  before  the  first  day  of  November, 
1878,  and  the  further  sum  of  twelve  thousand  five  hundred 
dollars  when  realized  out  of  one  half  of  the  net  proceeds  of 
one  fourth  interest  of  the  said  mines. 

That  Buble  agreed  and  promised  to  pay  the  said  sum  of 
money  to  the  persons  then  owning  the  said  mining  claims, 
to  apply  upon  the  consideration  to  be  paid  therefor  for  the 
use  and  benefit  of  the  corporation,  and  to  take  and  receive 
from  such  of  said  owners,  to  whom  such  payment  should  be 
by  him  made,  conveyances  to  the  company  for  such  portions 
of  the  said  mining  claims,  lands,  property,  fixtures,  and  ap- 
purtenances as  should  be  by  him  paid  for. 

That  on  or  about  the  fourth  day  of  September,  1878, 
Buble  did,  in  accordance  with  his  promise,  and  in  pursuance 
of  the  trust  reposed  in  him,  pay  upon  his  subscription  the 
sum  of  nine  thousand  five  hundred  and  fifty  dollars,  and  of 
other  money  belonging  to  the  company  the  sum  of  seven 
hundred  and  fifty  dollars,  in  the  following  amounts,  to  the 
following-named  parties,  to  wit:  Davis  &  Bathbon^  two 
thousand  dollars;  Ash  &  McWilliams,  four  thousand  dollars; 
P.  H.  O'Shea,  three  thousand  three  hundred  dollars,  and 
John  Bobertson,  one  thousand  dollars. 

That  he,  Buble,  took  from  such  parties,  conveyances  of 
the  property  in  question,  to  himself,  instead  of  to  the  com- 
pany, and  that  on  the  twenty-seventh  of  November,  1878, 
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he  fraudalently  conveyed  to  the  appellant,  Walter  Euble,  the 
mining  claims,  ditches,  water  rights,  and  flames,  known  as 
the  Davis  &  Bathbon  and  John  Bobertson  claims,  which 
had  been  conveyed  to  Wm.  Euble  as  aforesaid;  that  Walter 
Euble  took  with  knowledge  of  the  trust  and  without  con- 
sideration. I 

Wm.  Euble  answered  and  denied  all  the  material  allega- 
tions of  the  complaint  except  the  existence  of  the  corpora- 
tion, which,  it  is  alleged,  was  constituted  on  the  sixth  day 
of  September,  1879,  and  alleges  that  he  is  damaged  by 
reason  of  the  injunction  sued  out  in  the  sum  of  ten  thousand 
dollars,  and  demands  judgment  accordingly.  Walter  an- 
swers by  denying  the  allegation  of  the  complaint  and  claim- 
ing damage  by  reason  of  the  injunction  in  the  sum  of  eight 
thousand  dollars. 

The  circuit  court  decreed  a  conveyance  of  the  property  to 
the  company  and  adjudged  damages  in  its  favor  in  the  sum 
of  foitr  thousand  dollars. 

John  Kelaay,  J.  F.  Gadey,  and  Thayer  dk  WiUiamSy  for 
appellants. 

C.  W,  Kahler,  A.  C,  Jones^  B.  MaUory,  W,  H.  Holmea,  and 
J,  H.  Beedf  for  respondent. 

< 

By  the  Court,  Boise,  J. : 

The  issues  of  fact,  presented  by  the  pleadings,  are:  1. 
Was  William  Euble  a  stockholder  in  the  corporation,  of 
fifty  thousand  shares  of  the  capital  stock  ?  2.  If  he  was 
such  owner,  did  he  become  legally  liable  to  pay  the  same  to 
the  corporation  before  he  bought  the  land  in  question  ?  3. 
Was  the  money  which  Euble  paid  for  the  land  in  question 
the  property  of  the  corporation  ?  4.  If  not  the  money  of 
the  corporation,  was  Euble  acting  for  the  corporation  as  its 
agent  in  buying,  this  land,  and  so  related  in  his  actions  in 
buying  the  land  that  he  now  holds  the  same  in  trust  for  the 
corporation  ? 

The  respondent's  claim  is  that  Euble  is  its  trustee,  hold- 
ing this  laud  for  the  benefit  of  the  corporation. 
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To  show  the  affirmative  of  these  several  propositions  the 
counsel  for  the  respondent  offered  in  evidence,  first,  a  writ- 
ing, which  is  as  follows : 

'^  Know  all  men  by  these  presents,  that  we,  the  undersigned 
subscribers  to  stock  in  a  certain  gravel  mine  situated  on  Coyote 
creek,  in  the  counties  of  Jackson  and  Josephine,  in  the 
State  of  Oregon,  agree  to  pay  I.  N.  Muncy  fifty  per  cent,  of 
the  capital  value  for  each  and  every  share  set  opposite  car 
names,  as  follows:  Twenty-five  per  cent,  in  hand,  and 
twenty-five  per  cent,  when  taken  out  of  the  mine,  over  and 
above  expenses.  The  said  mine  is  to  be  divided  into  two 
hundred  thousand  (200,000)  shares,  of  the  par  value  of  one 
dollar  each,  in  gold  coin  of  the  United  States.  It  being 
understood  and  agreed  that  each  and  every  subscriber  is  to 
have  one  half  of  the  net  proceeds  of  the  mine,  pro  rata,  to 
the  whole  amount  of  the  capital  stock,  until  his  stock  shall 
be  paid  in  full  in  said  coin,  as  above  mentioned,  then  he 
is  to  receive  the  amount  of  stock  for  which  he  has  sub- 
scribed, free  from  all  incumbrance,  and  full  dividends  there- 
after upon  said  stock.  It  being  further  agreed  and  under- 
stood that  the  said  Muncy  is  to,  at  his  own  expense,  extend 
the  ditch  known  as  the  Mc Williams  &  Co.  ditch  down  the 
said  creek  to  a  point  on  the  hill  above  a  claim  known  as  the 
Bobertson  claim,  and  to  purchase  and  place  upon  said  mine 
another  pipe  fifteen  inches  in  diameter,  and  of  sufficient 
length  for  the  successful  working  of  said  mine,  together 
with  a  giant  and  flume  corresponding  to  the  same: 

Paid  Jay  Francis 320 

Paid  by  note,  Joseph  F.  Lindsay 5,000 

Paid  by  note  and  horse,  James  Chenoweth 1,000 

Paid  25,  Jennette  Webb 100" 

It  will  appear  by  inspection  of  the  record,  as  well  as  by 
the  subsequent  testimony,  that  the  name  of  Wm.  Buble,  to- 
gether with  the  amount  of  stock  by  him  subscribed,  and  the 
words,  "  as  per  arrangement,"  in  the  margin,  are  all  in  his 
own  writing.  This  paper  is  not  dated,  but  was  signed  by 
Buble  August  27,  and  which  is  the  same  date  as  the  ac- 
knowledgment of  the  articles  of  incorporation. 

Next  after  this  paper  the  respondent  offered  in  evidence 
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the  articles  of  incorporation  and  another  writing,  which  are 

as  follows: 

Exhibit  2. 

Coyote  Gold  and  Silver  Mining  Company,  incorporated 
at  Salem,  Oregon,  August  27,  1878,  as  follows*: 

Be  it  known  that  the  following  articles  of  incorporation 
are  this  day  entered  into  by  I.  N.  Muncy,  J.  L.  Murphy, 
David  Stump,  and  Wm.  Ruble,  for  the  purpose  of  mining 
in  gold,  silver,  and  other  precious  metals;  to  purchase 
placer  mines  of  gold,  or  ledges  of  gold,  silver,  or  otber 
precious  metals;  construct  or  purchase  and  own  water 
ditches,  quartz  mills,  or  any  other  thing  necessary  to  the 
successful  prosecution  of  the  work  of  mining. 

Article  1.  The  name  of  the  company  or  corporation  shall 
be  known  as  the  Coyote  Gold  and  Silver  Mining  Company. 

Art.  2.    The  duration  of  the  company  shall  be  indefinite. 

Art.  3.  The  place  of  operation  of  this  company  shall  be 
in  Jackson  and  Josephine  counties,  in  the  state  of  Oregon. 

Art.  4..  The  principal  office  of  the  company  or  corpora- 
tion shall  be  at  Leland,  Jackson  county,  Oregon. 

Art.  5.  The  amount  of  the  capital  stock  of  said  company 
or  corporation  shall  be  two  hundred  thousand  dollars,  which 
shall  be  divided  into  two  hundred  thousand  shares  of  one 
dollar  each. 

The  above  act  of  incorporation  was  executed  in  the  city 
of  Salem,  in  Marion  county,  Oregon,  on  the  twenty-seventh 
day  of  August,  1878,  signed  by  I.  N.  Muncy,  J.  L.  Murpby, 
David  Stump,  and  Wm.  Ruble,  incorporators,  acknowledged 
before  H.  A.  Johnson,  justice  of  the  peace  in  and  for  said 
county,  and  filed  in  the  office  of  the  secretary  of  state,  Sep- 
tember 2,  1878. 

The  incorporators  named  in  the  foregoing  articles  of  in- 
corporation agree  and  bind  themselves  severally  to  accept 
and  to  cause  the  directors  of  said  company,  when  elected 
and  organized,  to  ratify  the  contracts  and  purchases  of  cer- 
tain bar  and  placer  gold  mines  situated  on  Coyote  creek,  in 
Jackson  and  Josephine  counties,  Oregon,  made  by  I.  N. 
Muncy  and  Wm.  Ruble. 

And  it  is  further  agreed  that  stock  books  shall  be  opened,. 
19 


'  290      Coyote  G.  &  S.  M.  Co.  v.  Euble.   [Sup.  Ct. 

Opinion  of  the  Court — Boise,  J. 

and  the  sale  of  stock  of  said  company  be  ordered  to  the 
amount  of  two  hundred  thousand  shares  (including  any 
shares  already  subscribed),  of  the  par  value  of  one  dollar 
each,  in  gold  coin  of  the  United  States,  upon  the  following 
terms,  to  wit,  that  each  share  shall  be  sold  for  fifty  per  cent, 
of  its  par  value,  the  payment  to  be  made  as  follows: 

Twenty-five  per  cent,  of  the  par  value  in  cash  at  the  time 
of  subscribing,  and  twenty-five  per  cent,  to  be  taken  out  of 
the  net  proceeds  of  the  mines,  it  being  understood  and 
agreed  that  each  subscriber  shall  be  entitled  to  receive,  as 
dividends,  one  half  of  the  net  proceeds,  according  to  the 
number  of  shares  he  holds,  and  that  the  other  one  half  shall 
be  retained  by  the  company  until  the  sum  so  retained  shall 
equal  his  indebtedness  for  stock.  Thereafter  he  shall  re- 
ceive certificates  of  paid-up  stock  for  all  the  shares  lie  may 
hold  clear  of  all  incumbrance,  so  far  as  the  company  is  con- 
cerned, .and  full  dividends. 

It  is  further  understood  and  agreed  that  said  incorpora- 
tors shall,  within  a  reasonable  time,  extend  the  ditch  known 
as  the  Ash  &  Mc Williams  ditch  down  said  Coyote  creek  to 
a  point  on  the  hill  adjacent  to  a  claim  known  as  the  Bobert- 
son  claim,  and  that  they  will  purchase  and  place  on  said 
mines,  in  addition  to  the  hydraulic  already  there,  another 
pipe  of  fifteen  inches  in  diameter,  and  of  sufficient  length 
for  the  successful  working  of  the  mine,  together  with  a  giant 
and  flume  corresponding  to  the  same. 

It  is  further  agreed  that  the  one  half  of  the  net  proceeds 
to  be  retained  by  the  company,  as  above  specified,  shall  not 
remain  as  assets  in  the  hands  of  the  company,  but  shall  be 
drawn  out  by  the  four  incorporators  as  it  accrues  iu  the  fol- 
lowing ratio,  viz:  Wm.  Kuble,  one  half  (J),  I.  N.  Muncy, 
three  eighths  (f),  J.  L.  Murphy,  three  fortieths  (3-40),  and 
D.  Stump,  one  twentieth  (1-20),  said  sums  to  aggregate 
twenty-five  thousand  dollars,  and  no  more. 

It  is  further  agreed  that  after  the  payment  of  the  pur- 
chase-money of  said  mining  claims,  the  drawing  of  the 
twenty-five  thousand  by  the  four  incorporators,  as  above 
specified,  the  payment  of  all  costs  and  expenses  of  extend- 
ing the  ditch,  purchasing  and  placing  in  position  in  work- 
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log  order  the  pipe,  flame,  and  giant,  together  with  imple- 
ments and  tools  for  working  said  mines,  all  snms  accruing 
from  the  sale  of  any  remaining  stock  of  said  company  shall 
be  paid  to  I.  N.  Mnucy.  And  in  consideration  of  the  last 
named  agreement,  the  said  I.  N.  Mancy  binds  himself,  his 
hail's  and  assigns,  to  put  the  said  company  in  fall  posses- 
sion, with  right  and  title,  to  all  mining  claims  on  Cayote 
creek,  beginning  at  the  lower  end  of  a  mining  claim  formerly 
owned  by  Davis  and  Eathbon,  and  extending  up  said  creek 
nearly  three  miles,  including  all  the  mining  ground  owned 
on  said  creek  by  Davis  and  Bathbon  (and  Marshal),  H. 
Kelly,  O.  Jacobs,  Bobertson,  O'Shea,  Mathews,  and  Ash 
&  Williams,  together  with  all  water  rights,  mining  privi- 
leges and  appurtenances  thereunto  belonging,  to  said  com- 
pany, to  have  the  same  in  fee-simple,  yet  so  as  the  net  pro- 
ceeds shall  inure  to  the  benefit  of  the  stockholders  upon  the 
terms  and  conditions  herein  specified: 

Sept.  14,  1S78. 
Subscribers*  Names.  Amount  of  Stock. 

David  Stump 6,000  shares 

J.  L.  Murphy . : 7,500      " 

Wm.  Ruble 50,000       " 

J.  F.  Bewley 2,000      " 

W.  Fr  Lemon 100      " 

Z.  Davis,  per  I.  N.  Muncy 2,000 

E.  A.  Chase,  per  I.  N.  Muncy 1,000 

H.  Kelly,  per  I.  N.  Muncy  •  •  • 1,000 

T.  S.  Rodsbaugh,  per  L  N.  Muncy 5,000 

I.  N.  Muncy 50,000 

G.  W.  Sloper 50 

John  Vernon 1.000       " 

H.  D.  Ray 2,000      ** 

R.  Doty ; 2,000      ** 

This  last  paper  which  is  attached  to  the  articles  of  incor- 
poration, is  dated  on  the  fourteenth  day  of  September, 
1878;  and  it  seems  (from  a  comparison  of  dates  with  the 
records  of  the  corporation)  was  executed  the  day  that  the 
stockholders  met  to  organize  the  corporation,  and  from  its 
terms  indicates  that  it  was  executed  before  any  organization 
was  made,  and  was  preliminary  thereto,  and  with  a  view  to 
securing  an  endowment  to  Monmouth  College  of  twenty- 
five  thousand  dollars.     In  order  that  the  provisions  should 
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in  any  way  become  binding  on  the  corporation,  it  was 
necessary  that  tiie  corporation,  after  it  was  organized,  sbonld 
accept  and  approve  of  tbese  provisions;  and  whether  or  not 
the  corporation  did  so  adopt  and  approve  can  only  be  shown 
by  the  records  of  the  corporation.  For  neither  the  corpora- 
tion nor  others  who  contemplate  taking  stock  can,  before 
the  corporation  has  been  organized  by  electing  directors, 
dispose  of  the  future  earnings  of  the  corporation  nor  fix 
rules  to  control  the  action  of  the  directors  to  be  elected. 

Thp  statute,  p.  525,  sees.  5  and  6,  provides  for  and  fixes 
the  powers  and  duties  of  coq:>orations.  Their  oflSce  is  to 
start  the  corporation  and  proceed  to  perfect  its  organization 
as  provided  for  in  section  7,  and  it  is  only  after  such  or- 
ganization that  it  is  capable  of  carrying  on  the  enterprises 
enumerated  in  the  articles  of  incorporation.  The  acts 
which  the  incorporation  are  authorized  to  do  are  such  as 
tend  to  promote  the  final  organization  by  the  election  of 
directors,  when  the  stock  becomes  liable  to  be  assessed  for 
the  purpose  of  raising  funds  with  which  to  prosecute  its 
legitimate  enterprises.  It  was  not  contemplated  by  the 
statute  that  the  corporation  should  be  empowered  to  make 
assessments  and  prosecute  the  business  for  which  the  cor- 
poration  was  created.  The  stock  is  not  due  and  liable  to 
assessment  until  after  the  organization  by  the  election  of 
dipectors;  and  it  is  provided  in  section  7  of  the  act,  **  that 
at  the  organization  each  stockholder  shall  be  entitled  to  one 
vote  for  such  share  of  capital  stock  subscribed  by  him ;  but 
after  such  first  election  of  directors,  no  person  shall  vote 
on  any  share  upon  which  any  installments  or  portion  there- 
of, is  then  due  or  unpaid."  Section  sixteen,  also,  provides 
"  that  if  any  such,  corporation  does  not  elect  directors  and 
commence  the  transaction  of  the  business  for  which  it  was 
formed,  within  one  year  from  the  time  of  filing  articles,  etc., 
shall  be  divested  of  its  corporate  rights," 

The  stock  is  the  capital  of  the  corporation  on  which  it  is 
to  do  business,  and  it  does  not  become  available  for  that 
purpose  until  after  directors  are  elected.  All  proceedings 
of  the  corporators  (who  need  have  no  pecuniary  interest  in 
the  corporation)  which  are  prior  to  such  election  are  steps 
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in  the  organization,  and  are  not  binding  on  the  corporation 
except  so  far  as  they  promote  such  organization,  and  the 
business  for  which  the  corporation  was  formed,  as  expressed- 
in  the  articles.  And,  indeed,  the  whole  spirit  of  the  act  in- 
dicates that  in  order  to  perfect  a  corporation  for  prosecuting 
its  enterprises  the  election  of  directors  is  a  condition  pre- 
cedent to  its  perfect  organization  for  business  purposes. 
We  think  a  corporation  may  hold  property  necessary  for 
its  contemplated  enterprises,  before  its  organization  is  com- 
pleted, and  preserve  such  property  for  its  future  use,  and 
that  the  corporation  exists  as  a  legal  entity  from  the  time 
of  the  filing  of  its  articles.  But  the  corporators  who  repre- 
sent it  prior  to  a  meeting  of  the  stockholders  are  its  agents, 
to  perfect  its  organization  and  put  it  in  working  order, 
rather  than  to  carry  on  its  business  enterprise^. 

We  think  that  the  paper  offered  in  evidence  executed  on 
the  twenty-seventh  of  August,  1878,  contains  no  stipula- 
tions or  agreements  which  afterwards  became  binding  on 
the  corporation  or  any  of  the  persons  who  signed  it,  for  the 
reason  that  there  is  no  competent  evidence  showing  that  the 
provisions  contained  in  said  agreement  were  ever  adopted 
or  agreed  to  by  the  corporation,  and  that  such  an  agreement 
by  the  corporation  can  only  be  proved  by  the  records  of  the 
corporation,  and  there  is  no  such  record  in  its  proceedings. 
The  same  may  be  said  of  the  other  agreement  made  on  the 
fourteenth  of  September,  1878.  This  contained  stipula- 
tions which  could  not  bind  the  corporation  unless  agreed  to 
by  tlie  corporation,  for  it  provided  for  the  disposition  of  the 
profits  of  its  future  business,  and  it  is  a  self-evident  propo- 
sition that  neither  a  person  nor  corporation  is  bound  by  a 
contract  which  was  never  agreed  to  by  such  person  or  cor- 
poration. We  think  that  Euble  did  not  become  a  sub- 
scriber by  signing  these  papers  above  referred  to. 

We  do  not,  however,  decide  but  what  these  documents 
may  be  competent  as  tending  to  show  that  he  authorized 
his  name  to  be  put  on  the  stock  books  and  to  explain  his 
subsequent  conduct.  But  suppose  Kuble  was  a  subscriber, 
when  did  he  become  such  ?  Certainly  not  until  he  authorized 
his  name  to  be  subscribed  to  the  capital  stock,  by  his  direct 
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act  or  conduct  as  a  subscriber,  and  he  did  not  act  in  that 
capacity  until  the  organization  on  the  fourteenth  of  Septem- 
ber. What  he  did  prior  to  that  time  for  the  corporation 
T?as  as  a  corporator  or  agent  of  the  corporation . 

If  he  was  a  subscriber,  when  did  he  become  liable  to  pay 
his  subscription  ?  We  think  that  liability  did  not  accrue 
under  the  corporation  until  after  the  directors  were  elected 
and  an  order  made  for  a  call  for  the  stock,  unless  by  the 
terms  of  the  subscription  the  payment  is  to  be  made  without 
a  call.  So  this  subscription  could  not  in  any  event  have 
been  demanded  before  the  fourteenth  of  September.  Prior 
to  that  time  the  corporation  had  no  secretary  or  treasurer, 
or  capacity  to  demand  subscriptions.  So  if  this  position 
be  true,  Buble,  at  the  time  he  purchased  these  claims  was 
not  owing  the  corporation  the  money  he  paid  for  the 
property,  and  it  was  his  unless  he  voluntarily  parted  with 
it  to  the  corporators,  of  which  there  is  no  evidence  (except 
that  the  money  was  carried  to  the  depot  in  the  canteens  of 
Muncy,  which  Euble  had  borrowed),  and  he  then  had  the 
legal  right  to  invest  the  money  on  his  own  account,  for  it 
was  still  his  money  though  he  may  then  have  instructed  to 
pay  it  on  his  future  subscription  to  the  corporation,  and  if 
he  did  go  to  the  mines  to  buy  these  claims  for  the  corpora- 
tion with  his  own  money,  and  afterwards  changed  his  mind, 
either  from  a  good  or  bad  motive,  and  took  the  deeds  in  his 
own  name,  there  would  be  no  such  resulting  trust  to  the 
corporation  as  could  be  enforced  against  him  until  the 
purchase  money  was  refunded  to  him  or  he  be  placed  in 
such  a  relation  to  the  corporation  as  would  be  equivalent  to 
a  tender  of  the  purchase  money  which  he  had  paid.  It  is 
claimed  that  he  owed  the  corporation  this  amount  at  the 
commencement  of  this  suit.  To  put  him  in  such  a  position 
he  must  be  a  subscriber  to  the  stock  .of  fifty  thousand  dol- 
lars. The  records  of  the  corporation  must  show  that  this 
amount  is  due  and  owing.  To  show  this,  it  must  be  shown 
by  the  records  of  the  corporation:  1.  By  the  stock  book 
signed  by  Buble  or  evidence  equivalent  to  such  signing. 
2.  That  one  half  of  the  capital  stock  of  the  corporation  has 
been  subscribed.    3.  That  an  assessment  has  been  made  on 
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all  of  such  stock  for  cash  for  twenty-five  per  cent,  of  such 
stock. 

None  of  these  things  appear  from  the  records  of  the  cor- 
poration, except  that  one  half  of  the  capital  stock  appears 
in  a  list  on  the  stock  book  to  be  subscribed .  But  all  the 
names  of  the  subscribers  appear  to  be  placed  in  this  list  by 
the  secretary,  William  Buble,  except  his  own  name,  which 
is  in  the  handwriting  of  W.  F.  Briggs,  and  without  the  con- 
sent of  Buble,  who  refused  to  sign  the  same,  and  this  list 
was  so  made  by  the  secretary  after  this  suit  was  commenced. 
The  undertaking  to  which*  these  names  are  subscribed  is  as 
follows:  *' We,  the  undersigned,  subscribers  to  the  capital 
stock  of  the  Coyote  Gold  and  Silver  mining  Company,  do 
hereby  bind  ourselves  to  take  the  number  of  shares  that  we 
subscribe  for,  and  to  pay  therefor  in  United  States  gold 
coin,  as  per  conditions  entered  into  by  the  incorporators 
and  otiiers,  in  the  town  of  Monmouth,  Polk  county,  Oregon, 
September  14, 1878,  and  recorded  in  the  journal  of  said  com- 
pany, on  pages  5,  6,  and  7."  ''Names  of  original  subscrib- 
ers.'" Then  follows  the  list  of  subscribers  in  the  manner 
following : 

Subscribers'  names.       Amount  of  stock.       Amount  paid.  When  paid. 

P.  O.  Address. 

David  Stump,  5,000.  $2,500.  Jan.  17,  1879. 

Monmouth,  Polk  Co. 

And  other  subscribers  in  like  manner.  These  conditions 
referred  to  in  the  undertaking  are  contained  in  exhibit  num- 
ber two,  above  set  out  in  this  opinion.  One  of  these 
conditions  is,  **  that  the  incorporators  agree  and  bind 
themselves  severally,  to  accept,  and  to  cause  the  directors 
of  said  company,  when  elected  and  organized,  to  ratify 
the  contracts  of  and  purchases  of  certain  bar  and  placer 
gold  mines,  situate  on  Coyote  creek,  in  Jackson  ajid  Jo- 
sephine counties,  Oregon,  made  by  J.  N.  Muncy  and  Wil- 
liam Buble.**  Another  condition  is,  "  that  said  incor- 
porators shall,  within  a  reasonable  time,  extend  the  ditch 
known  as  the  Ash  and  McWilliams  ditch  down  said  Coyote 
creek,  to  a  point  on  the  hill  adjacent  to  a  claim  known 
as  the  Kobertson  claim,  and  that  they  will  purchase  and 
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place  on  said  mines,  in  addition  to  the  hydraulic  already 
there,  another  pipe  of  fifteen  inches  in  diameter,  and  of  suf- 
ficient length  for  the  successful  working  of  the  mine,  together 
with  a  giant  and  flume  corresponding  with  the  same."'  This 
agreement  was  intended  to  limit  and  regulate  the  action  of 
the  corporation  then  to  be  organized,  and  which  was  organ- 
ized on  the  same  day  this  agreement  was  executed;  and  in 
order  to  make  the  subscribers  liable  for  stock,  it  was  in- 
cumbent on  the  corporation  when  organized,  to  perform  and 
cari-y  out  the  conditions  of  the  contract  which  the  subscrib- 
ers had  signed,  and  which  was  the  foundation  of  their  lia- 
bility.   They  should  have  notified  the  contractors  and  pur- 
chasers of  J.  N.  Muncy  and  Buble,  or  attempted  to  do  so 
by  some  resolution  or  proceeding  of  record;  and  also  the 
incorporators  should  have  extended  the  ditch  and  placed 
the  pipe  and  a  giant  in  the  mine  as  agreed.     And  it  should 
appear  from  the  records  of  the  corporation,  that  it  had  per- 
formed on  its  part,  before  it  could  compel  individual  stock- 
holders to  perform  by  paying  subscriptions.     The  directors 
of  this  corporation  show  by  their  record  no  compliance  or 
attempt  to  carry  out  these  fundamental  conditions  above 
named.     Nor  is  there  anything  said  or  done  in  said  records 
as  to  any  effort  being  made  by  the  corporation  to  have 
J.  N.  Muncy  put  the  company  in  the  possession  of  the  min- 
ing claim  named  in  the  last  part  of  said  agreement.     Nor 
does  said  Muncy  comply  or  attempt  to  comply  with  his  part 
of  said  agreement. 

It  is  evident  from  this  agreement  that  the  opening  of 
stock  books  and  the  ordering  of  the  sale  of  stock  were  pro- 
ceedings to  be  had  after  the  corporation  was  organized,  and 
such  orders  should  appear  in  the  records  of  the  corporation. 

The  corporation  had  no  authority  to  make  this  order  to 
reduce  the  stock  to  half  price,  for  the  statute  limits  their 
powers,  section  4,  page  625,  when  it  says  the  articles  shall 
specify  **  the  amount  of  the  capital  stock,"  and  ''the  amount 
of  such  shares  of  such  stock."  This  must  be  the  true,  not 
the  fictitious  amount. 

Thus  section  6  provides  that  it  shall  be  lawful  to  organ- 
ize when  one  half  of  such  stock  is  subscribed,  so  that  the 
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incorporators  could  not  order  that  the  stock  should  be  paid 
in  full  on  the  payment  of  one  half.  And  it  appears  from 
the  records  of  the  corporation  which  are  before  us  in  evi- 
dence,  that  as  yet  no  such  proceedings  have  been  had  by 
this  corporation  as  will  enable  them  to  enforce  the  payment 
of  this  stock  agaiust  individual  stockholders.  And  conse- 
quently the  corporation  shows  no  indebtedness  due  from 
Bable  to  them,  which  is  an  equivalent  of  a  tender  to  him  of 
the  money  he  had  paid  for  this  laud. 

It  is  claimed  by  the  respondent  that  Biible  is  estopped 
from  disputing  that  he  was  a  subscriber  of  fifty  thousand 
dollars  of  the  capital  stock  of  this  corporation,  by  his  act- 
ing as  secretary,  and  acting  and  voting  as  a  subscriber,  and 
serving  as  a  director.  The  evidence  sitows  that  at  the 
meeting  of  those  who  claimed  to  be  stockholders  and  who 
elected  the  directors,  each  individual  voted  one  vote  with- 
out reference  to  the  number  of  shares  held  by  him,  and  that 
at  that  time  no  subscription  had  been  made  to  the  capital 
stock  which  would  bind  any  subscriber  to  pay,  unless  he 
became  so  bound  by  having  voted  at  this  meeting,  or  acted 
as  an  officer.  The  list  of  stockholders  whose  names  appear 
on  the  stock  book,  appear  to  have  been  placed  there  after 
this  organization  by  the  secretary,  and  would  not  be  the 
subscriptions  of  these  individuals  unless  authorized  or  as- 
sented to  by  them.  These  preliminary  papers  were  not 
subscriptions,  and  did  not  authorize  the  secretary  to  sub- 
scribe the  stock  book  for  the  persons  who  had  subscribed 
these  papers.  {Granger  Market  Co,  v.  Vinson,  6  Or.  172.) 
If  any  of  these  persons  whose  names  are  on  this  stock  book 
were  sold  for  a  call  on  the  stock,  he  could  answer  that  he 
had  not  subscribed;  or,  if  he  had  subscribed,  could  set  up 
any  condition  precedent  to  payment,  to  be  performed  by 
the  corporation,  and  which  had  not  been  performed.  As 
in  this  case,  the  conditions  in  the  agreement  of  Septem- 
ber 14,  to  be  performed  by  the  corporators,  had  been  vio- 
lated, for  as  between  the  corporation  and  its  stockholders, 
the  conditions  of  a  subscription  may  be  inquired  into,  for 
both  parties  are  chargeable  with  notice  of  these  conditions, 
and  there  is  no  estoppel.     Any  actions  or  declarations  of 
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Buble,  made  after  the  election  of  directors,  that  he  was  a 
subscriber,  are  evidence  to  show  that  his  name  was  placed 
on  the  stock  book  with  his  assent,  and  if,  in  this  case,  odo 
half  of  the  capital  stock  of  this  corporation  had  been  actu- 
ally subscribed,  and  the  corporation  duly  organized  by  the 
election  of  directors,  as  pointed  out  by  statfite,  and  Bable 
had  accepted  the  position  of  director, -supposing  that  Lis 
subscription  to  these  preliminary  papers  amounted  to  a  sab- 
scription,  he  might  be  held  as  a  subscriber;  and  if  sued  for 
one  assessment,  could  only  make  as  a  defense  that  the  same 
was  not  due  by  the  conditions  of  the  subscription.  Bat  in 
this  case,  as  has  already  been  said,  this  corporation  pro- 
ceeded to  organize  before  the  stock  was  subscribed,  and  as 
the  proceedings  were  fatally  defective,  any  member  might 
repudiate  it  as  between  his  fellows,  unless  afterwards  be 
subscribed  the  stock;  or  so  far  proceeded  with  his  fellows 
in  the  business  as  to  cure  this  defect,  and  there  is  no  legal 
evidence  that  any  new  obligations  were  assumed.  There  is 
a  large  amount  of  testimony  tending  to  show  that  Ruble  was 
active  in  getting  up  this  corporation,  and  inducing  others 
to  take  an  interest  in  it.  But  all  these  parties  were  bound 
to  take  notice  of  the  condition  of  the  corporation,  for  each 
had  access  to  its  original  subscription,  if  any  there  was,  the 
same  as  Buble,  and  as  all  subscriptions  must  be  in  writing, 
all  stockholders  stand  equal  before  the  law. 

When  this  corporation  claims  that  Ruble  owes  it  twelve 
thousand  five  hundred  dollars,  as  one  fourth  of  his  capital 
stock  to  the  corporation  by  him  subscribed,  and  he  denies 
the  subscription,  it  is  necessary  for  the  corporation  to  prove 
the  subscription  by  producing  the  subscription  signed  by 
Ruble,  either  by  himself  or  by  another  for  him  with  Lis 
authority,  or  by  some  acts  of  his  which  are  equivalent  to  a 
subscription.  And  as  has  been  already  stated,  we  do  not 
think  these  acts  show  that  he  was  a  subscriber,  or  that  the 
proof  shows  that  the  other  persons  whose  names  are  put 
down  as  subscribers  in  the  stock  book  have  subscribed  in 
such  a  manner  as  would  make  them  liable  to  an  assessment 
for  unpaid  stock.  (See  6  Or.  172.)  But  we  think  the  evi- 
dence does  show   that  Ruble  purchased   the  property  in 
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qnestioD,  intending  at  the  time  that  it  should  be  for  the  use 
of  the  company,  and  that  he  took  the  title  in  his  own  name 
to  secure  himself  for  the  money  he  paid,  and  that  he  con- 
tinued to  hold  it  with  such  intent  until  after  the  meeting  at 
Monmouth  on  the  fourteenth  of  September,  1878.     For  on 
that  day,  in  the  agreement  of  that  date  already  set  out,  the 
incorporators,   of  whom  Buble  was  one,    agreed  to  bind 
themselves  severally  to  accept,  and  cause  the  directors  of 
the  corporation,  when  elected  and  organized,  to  ratify  the 
contracts  and  purchases  of  certain  bar  and  placer  gold  mines, 
situate  on  Coyote  creek,  in  Jackson  and  Josephine  counties^ 
made  by  I.  N.  Muncy  and  Wm.  Buble.     And  the  evidence 
establishes  the  fact  that  the  mines  referred  to  in  this  agree- 
ment as  purchased  by  Buble  are  the  property  in  contro- 
versy.    And  as  Buble  signed  this  agreement,  we  think  he 
plainly  signifies  in  it  his  intention  to  transfer  this  property 
to  the  corporation,  and  as  the  evidence  shows,  that  it  was 
the  object  of  all  the  parties  (including  Buble)  to  secure  all 
these  claims  and  the  water  to  work  them,  because  they 
would  be  much  more  valuable  if  owned  and  worked  to- 
gether than  if  owned  severally.     If  for  any  reason  Buble 
saw  fit  to  withdraw  from  the  corporation  and  not  subscribe 
to  the  capital  stock,  he  should,  on  being  paid  the  money 
be  expended  in  securing  these  claims,  transfer  the  same  to 
the  corporation,  and  it  is  not  equitable  in  him  to  hold  a 
part  of  those  claims  to  the  manifest  injury  of  those  who 
joined  with  him  in  trying  to  secure  what  they  evidently 
thought  a  valuable  mine  when  consolidated  in  one  owner- 
ship. 

But  we  do  not  think  this  court  can  make  a  corporation 
for  the  plaintiff  from  the  evidence,  with  Buble  as  member 
and  stockholder,  and  declare  him  indebted  to  the  corpora- 
tion the  sum  of  money  he  paid  for  this  land.  And  if  the 
corporation  desires  this  property,  and  it  is  of  the  great  value 
claimed  by  the  plaintiff,  no  injustice  would  accrue  to  the 
plaintiff  if  Buble  should  retire  from  this  mining  enterprise, 
and  on  the  payment  to  him  of  his  money,  be  required  to 
transfer  the  property  to  the  corporation;  and  the  plaintiff 
can  have  no  pecuniary  interest  in  holding  Buble  as  a  mem- 
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ber  of  the  corporation,  unless  the  land  is  worth  less  than 
he  paid  for  it,  or  it  be  desirable  for  the  plaintifif  to  retorn 
the  money  paid  by  Buble  as  working  capital.  And  as  he 
purchased  these  mining  claims  with  his  own  money,  but  un- 
der such  representations  to  the  incorporators  as  would  make 
it  inequitable  for  him  to  hold  the  same  against  the  corpo- 
ration (provided  the  corporation  tenders  him  the  purchase- 
money),  because  this  land  is  so  situated  as  to  render  value- 
less the  other  claims  about  which  all  these  corporators  were 
negotiating,  and  to  work  which  the  corporation  was  formed, 
it  will  be  necessary  for  the  corporation  to  first  tender  Bu- 
ble his  money,  or  put  him  in  a  position  of  indebtedness  to 
the  company,  which  is  equivalent  to  a  tender,  which  has  not 
been  done.     (Perry  on  Trusts,  sec.  129.) 

We  think,  therefore,  that  the  plaintiffs  have  not  proven 
the  essential  facts  to  maintain  their  complaint,  and  that  the 
decree  of  the  circuit  court  should  be  reversed  and  the  plaint- 
iff's bill  dismissed. 

Mr.  Justice  Prim,  dissenting : 

Being  unable  to  agree  with  the  opinion  of  the  majority 
of  the  court  in  this  case,  I  feel  compelled  to  dissent.* 

Under  the  facts  as  deyeloped  by  the  evidence  in  this  case, 
I  hold  that  it  was  the  duty  of  Buble:  1.  To  have  filed  the 
third  articles  of  incorporation  in  Jackson  county;  and,  2. 
To  have  bought  the  mining  ground  in  dispute  for  and  in  the 
name  of  the  corporation  then  being  formed  for  that  special 
purpose;  not,  as  is  claimed  by  him,  with  money  of  his  own, 
which  was  to  be  returned  to  him,  but  with  money  which  he, 
and  others  engaged  in  the  enterprise,  had  agreed  to  advance 
for  that  purpose,  and  in  consideration  of  which  Buble  was 
to  own  and  to  have  issued  to  him  fifty  thousand  shares  of 
the  stock  of  the  corporation,  when  the  same  was  in  a  condi- 
tion to  make  such  issue. 

But  it  is  sought,  on  behalf  of  Buble,  to  repudiate  and 
avoid  his  agreement  with  the  subscribers  to  the  preliminary 
agreement  and  with  his  co-corporators,  on  the  ground  that 

*  A  very  fuU  statement  of  facts  embodied  in  the  opinion  is  omitted. — Re- 

PORTEB. 
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the  corporation  was  not  in  existence  at  the  time  when  the 
agreements  were  made  and  at  the  time  the  conveyances 
were  taken,  as  at  that  time  the  third  articles  of  incorpora- 
tion were  in  the  possession  of  Buble,  and  not  on  the  files 
in  Jackson  county,  where,  under  his  agreement,  they  should 
have  been.  This  position  appears  extremely  technical,  and, 
in  my  judgment,  should  not  be  allowed  to  prevail.  *  Ruble, 
being  at  the  time  a  special  agent  and  trustee  for. the  purpose 
of  filing  these  papers  and  securing  these  mines  to  the  cor- 
poration plaintiff,  ought  not  to  be  allowed,  even  in  a  court 
of  law,  much  less  in  a  court  of  equity,  to  take  advantage  of 
his  own  wrong  and  want  of  good  faith,  since  equity  always 
treats  ''that  as  done  which  of  right  and  justice  should  have 
been  done." 

It  is  further  claimed  that  Buble  was  exonerated  from  com- 
pliance with  his  agreement  on  account  of  irregularity  in  the 
organization  of  the  plaintiff  corporation,  as  well  as  in- 
formality in  its  subsequent  proceedings.  In  answer  to  this 
position,  it  may  be  suggested  that  it  could  have  made  no 
difference  whatever  with  Buble  as  to  what  was  to  have  been 
done  after  he  had  complied  with  his  agreement,  inasmuch 
as  he  did  not  comply  with  it,  whether  the  subsequent  pro- 
ceedings were  regular  or  not.  Thus  it  will  be  seen  that  sub- 
sequent informality  could  not  exonerate  him.  And  it  will 
be  further  noticed,  by  closely  observing  the  facts,  that 
nothing  would  have  gone  wrong  in  the  entire  enterprise, 
except  for  Ruble's  own  dereliction  and  want  of  good  faith. 
In  the  view  which  I  have  taken  of  this  case,  I  regard  it  as 
immaterial  whether  Ruble,  technically  and  in  the  strict 
sense  of  the  term,  became  a  stockholder  in  the  plaintiff  or 
not.  There  can  be  no  doubt  but  that  the  preliminary  sub- 
scription, gotten  up  by  Muncy,  related  to  the  property  in 
question,  and  that  the  plaintiff  was  incorporated  for  the 
purpose  of  absorbing  this  very  preliminary  association.  It 
was  understood  between  Ruble  and  his  associates,  after 
subscribing  the  Muncy  papers,  that  he  was  to  own  one 
fourth  of  these  mines,  and  that  the  others  were  to  own  in- 
terests therein  in  proportion  to  the  amount  subscribed. 
After  signing  the  Muncy  papers,  Ruble  took  a  lively  inter- 
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est  in  ibe  enterprise,  and  assumed  nearly  the  entire  man- 
agement thereof,  suggesting  the  propriety  of  incorporating 
immediately,  preparing  the  articles  of  incorporation,  and 
causing  them  to  be  executed,  acknowledged,  and  filed,  as 
required  by  the  statute  in  such  cases. 

In  the  organization  of  the  incorporation  the  Muncy  sub- 
scription was  adopted  as  its  subscription  of  stock,  as  is 
conclusively  shown  by  the  construction  placed  upon  it  by 
all  parties  concerned  in  the  enterprise.  All  the  subscribers, 
including  Bnble,  recognized  and  treated  it  as  such.  Buble 
notified  them,  as  subscribers  of  stock,  to  appear  at  Mon- 
mouth on  September  14,  1878,  for  the  purpose  of  organiz- 
ing the  corporation,  by  electing  directors  and  other  officers. 
All  of  the  subscribers,  in  obedience  to  this  notice,  did  ap- 
pear either  in  person  or  by  proxy,  and  the  organization  of 
the  plaintiff,  then  and  there  accomplished,  was  based  upon 
this  subscription  and  none  other.  Buble  claimed  to  own 
fifty  thousand  shares  in  the  stock  by  virtue  of  said  subscrip- 
tion and  the  right  to  vote  the  same.  As  a  matter  of  fact  he 
was  elected  one  of  the  directors  of  the  corporation  by  virtue 
of  this  subscription,  and  he  was  also  elected  secretary  of 
the  corporation.  Both  of  these  offices  he  then  and  there 
accepted,  and  entered  upon  the  discharge  of  these  duties. 
As  such  secretary  he  transferred  the  preliminary  subscription 
to  the  regular  stockbook  of  the  company,  with  the  exception 
of  his  own  subscription,  which  he  failed  and  refused,  for 
some  cause,  to  transfer.  He  also  issued  certificates  of 
stock  to  all  the  subscribers  except  himself.  Having  tims 
taken  the  lead  and  principal  management  of  this  enterprise 
upon  himself,  he  has  succeeded  in  securing  the  title  to  the 
property  in  dispute  in  his  own  name;  which  virtually  gives 
him  control  of  the  other  mines  not  conveyed  to  him,  as  he 
has  succeeded  in  securing  those  which  control  the  water 
rights. 

I  claim  that,  under  the  facts  in  this  case,  Buble  is  es- 
topped in  equity  from  denying  that  he  is  a  stockholder  in 
the  plaintiff.  (Thompson  on  Liability  of  Stockholders,  sees. 
105,  124,  162,  165,  166;  5  Otto,  667;  Dong  v.  Naper,  Su- 
preme  Court  of  111.,  8  Beporter,  522.) 
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Aud  while  I  concede  that  in  equity  Buble  may  have  been 
entitled  to  a  Jien  upon  the  property  in  dispute,  to  secure 
him  in  whatever  amount  he  may  have  advanced  or  paid  on 
the  property  in  excess  of  his  proportion,  and  that  while  the 
court  might  and  should  have  secured  said  lien  by  a  proper 
decree,  I  am  unable  to  assent  to  the  proposition  that  he 
may  ''  change  his  mind,  either  through  good  or  bad  mo- 
tives," and  wholly  retire  from  the  enterprise  and  hold  the 
property  in  his  sole  right,  unless  his  associates  shall  re- 
fund to  him  the  whole  amount  advanced  by  him  to  pay  for 
said  property. 

In  my  opinion  the  bill  ought  to  be  retained  and  the  de- 
cree of  the  circuit  court  modified  in  accordance  with  the 
views  herein  expressed. 


8    3W 
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J.  C.  MOEELAND,  Eespondent,  v.  MATTHEW  BRADY,  I  ^  ^'^^ 

Appellant,  and  GEOBGE  A.  BRADY,  Defendant. 

Will — Extraneous  Oral  Evidence  Admissible,  When. —While  it  is  ad- 
mitted to  be  the  general  rule  that  oral  evidence  is  not  admissible  to  ex- 
plain or  vary  the  words  of  a  written  instrument,  there  are  exceptions  and 
qualifications  of  the  rule,  where  the  force,  operation,  and  construction  of 
the  written  instrument  are  concerned.  Falsa  demonstratio  non  nocet  has 
become  a  thoroughly  established  maxim  of  the  law,  the  practical  mean- 
ing of  which  is  that  however  many  errors  there  may  be  in  the  descrip- 
tion either  of  the  legatee  or  of  the  subject-matter  of  the  devise,  it  will 
not  avoid  the  bequest,  provided  enough  remains  to  show  with  reasonable 
certainty  the  intent  of  the  devisor.  Extraneous  oral  evidence  is  admissi- 
ble to  show  the  state  and  extent  of  the  testator^s  property  at  the  time 
the  will  was  executed,  in  order  that  the  court  may  be  placed  in  the 
position  of  the  testator  at  the  time  and  be  able  to  read  the  will  in  the 
light  of  surrounding  circumstances. 

Idem — Misdescription  of  Devised  Property. — Where  a  will  devised  to 
Margaret  lot  2  in  block  187,  and  to  Esther  lot  1  in  block  187,  and  it  ap- 
peared that  the  testator  had  no  such  lots  as  1  and  2  in  block  187,  but  did 
own  lots  3  and  4  in  said  block:  Ifeldf  that  the  erroneous  part  of  the 
description  might  be  rejected  and  that  the  remainder  was  sufficient  to 
identify  the  property  with  reasonable  certainty. 

Married  Woman  Residing  out  of  State  may  Execute  Power  to  Convey. 
— Where  a  married  woman  owns  laud  in  this  state  in  her  own  right  and  she 
and  her  husband  reside  out  of  the  state,  she  may,  by  joining  in  a  power 
cf  attorney  with  her  husband,  empower  another  to  convey  such  property. 
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Appeal  from  Multnomah  Connty.  The  fn^cts  are  stated 
in  the  opinion.  , 

Dolph,  Bronaugh,  DoJph  dc  Simon,  for  appellant: 

The  plaintiff  has  shown  no  title  to  auj  interest  which 
Esther  Brennan  might  have  had  in  the  premises  described 
in  the  complaint;  Esther  Brennan^  being  a  married  woman, 
could  not  convey  real  property  by  attorney.  (General  Laws 
of  Oregon,  615,  sees.  1  and  2;  Hittell's  Statutes  of  Cali- 
fornia, p.  103,  sees.  643,  644;  Dow  v.  Oovld  &  Curry  S,  M. 
Co.,  31  Cal.  646;  Dentzel  v.  IValdie,  30  Id.  138;  Madayy. 
Love,  25  Id.  367;  MaU  v.  Smith,  16  Id.  533;  Morii8on\. 
Wilson,  13  Id.  494;  3  Washburn  on  Keal  Property,  233; 
Barley.  EarU,  1  Spence,  347;  Sumner  y,  Covant,  10  Verm. 
9;  Kearney  y.  Macomb,  ICE.  Green,  189;  Lewis  v.  Cox.h 
Harring,  401;  Daivson  v.  Shirley,  6  Blackf.  531;  Allen  v. 
Hooper,  50  Maine,  373;  Jvdson  v.  Sienna,  20  Texas,  365, 
371.)  Nor  does  section  15,  of  title  1,  of  chapter  6,  General 
Laws,  authorize  a  married  woman  to  convey  real  estate  by 
power  of  attorney.  This  section  only  relates  to  the  ac- 
knowledgment of  the  deed,  and  by  the  terms  of  the  statute 
itself  the  wife  must  join  the  husband  in  the  conveyance. 

Another  question  is  suggested  for  the  consideration  of  the 
court:  Can  a  married  woman  in  this  state  convey  the  laud 
of  another  as  attorney  in  fact  ?  Margaret  McGill,  the  attor- 
ney in  fact  of  Esther  Brennan,  was  a  married  woman. 

The  circuit  court  in  this  case  attempted  what  has  never 
been  done  by  any  court  before,  to  make  a  will  for  a  de- 
ceased person,  or  what  was  just  as  legally  impossible,  to 
hold  that  the  devisees  could  make  a  will  for  their  testator, 
or  by  agreeing  to  a  division  of  the  testator's  property  be- 
tween themselves  make  a  good  devise  not  described  in  the 
will,  and  in  a  case  where  the  intention  of  the  testator  could 
not  be  ascertained . 

The  evidence  upon  this  question  may  be  stated  as  follows: 
A  block  in  the  city  of  Portland  consists  of  eight  lots  num- 
bered and  situated  as  follows: 
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8 

1 

7 

2 

6 

3 

6 

4 

Bernard  Brady  had  an  equitable  title  to  lots  3  and  4  in 
block  187.  He  did  not  own  lots  1  and  2  in  block  187.  He 
devised  by  Lis  will  lots  1  and  2  in  block  187,  one  lot  to  his 
sister  Esther  and  one  to  his  sister  Margaret.  It  may  be 
reasonably  supposed  he  intended  to  devise  the  lots  he  owned 
and  not  those  he  did  not  own. 

Thus  far  the  court  can  go  with  safety,  and  thus  far  the 
authorities  go;  and,  if  the  two  lots  had  been  given  to  the 
two  sisters  jointly,  the  court  could  have  corrected  the  will. 
Bat  which  lot  did  the  testator  intend  to  give  to  Esther  and 
which  to  Margaret?  There  is  nothing  in  this  case  from 
which  the  least  clae  to  the  testator's  intention  can  be  ob- 
tained, and  because  there  is  not,  the  court  can  not  correct 
the  will.  A  court  can  only  carry  out  the  intention  of  the 
testator,  as  ascertained  from  the  will,  and  the  condition  of 
the  parties  and  property.  We  understand  that  the  court, 
in  this  case,  felt  this  difficulty  and  undertook  to  avoid  it, 
by  saying  that  as  the  devisees  had  appropriated  each  a  lot, 
the  court  would  correct  the  will  to  conform 'to  their  action, 
but  the  fallacy  of  the  proposition  is  apparent.  It  substi- 
tutes the  acts  of  the  devisees  for  the  intention  of  the  testa- 
tor. In  fact,  it  would  be  far  more  reasonable  to  suppose 
that  as  lot  1  is  a  corner  lot  and  lot  4  is  also  a  corner  lot, 
the  intention  was  to  give  Esther  lot  4,  instead  of  lot  3. 

While  under  the  maxim  falsa  demonstratio  non  nocet^ 
courts  will  receive  evidence  to  explain  a  latent  ambiguity 

20 
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arising  from  facts  deliora  the  will,  yet  the  evidence  mast  be 
such  as  to  leave  no  doubt  as  to  the  iutention  of  the  testator. 
(Eedfield  on  Wills,  vol.  1,  p.  573,  574,  and  note,  498,  499, 
500,  571,  572,  576,  and  notes;  1  Greenl.  Ev.,  sec.  290; 
MiOer  V.  Travera,  21  Eng.  C.  L.  290;  Broton  v.  SaUonatall, 
3  Met.  (Mass.)  423,  428;  Jadcson  v.  SiU,  llJohns.  201;  Lmig 
V.  Duvall,  6  B.  Mon.  219;  2  Iredell,  194;  Kurtz  v,  HUmer, 
55  111.  514;  Biafiop  v.  Morgan,  82  Id.  352;  36  Iowa,  674.) 
The  only  evidence  admissible  is  sach  as  tends  to  place  the 
court  in  the  same  position  as  the  testator,  in  regard  to  his 
property.  Extrinsic  evidence  can  not  be  received  to  show 
intention.  (1  Eedfield  on  Wills,  496,  497,  499,  and  note, 
500,  539,  540,  621,  622;  1  Johnson  Ch.  231;  7  Monroe,  624; 
2  A.  K.  Marsh,  51;  8  Mo.  56;  7  Metcalf,  188;  1  Paige  Ch. 
291;  8  B.  Monroe,  600.) 

Wm.  Strong  &  Sons,  for  respondents : 

There  is  no  patent  ambiguity  in  this  will ;  it  is  all  plain 
npon  its  face.  It  is  only  when  you  come  to  apply  its  be- 
quests to  the  property  of  the  testator,  and  learn  that  he 
never  owned,  or  claimed  to  own,  lots  1  and  2  in  block  187, 
that  you  are  called  upon  to  look  over  the  estate  he  left  to 
see  whether  there  is  among  it  any  property  of  a  similar 
description  to  fill  the  bequests.  You  then  learn  that  he 
had  in  his  possession  and  claimed  to  own  at  the  time  the 
will  was  executed,  and  at  the  time  he  died,  two,  and  only 
two,  lots  in  block  187,  not  numbered  1  and  2,  but  3  and  4. 
These  correspond  in  description  with  the  property  described 
in  the  will,  in  a  sufficient  number  of  particulars,  to  identify 
them  as  the  property  he  intended  to  devise  to  his  sisters. 
The  lots  belong  to  him  (he  had  bought  them  less  than  a> 
month  before  his  death),  they  are  in  block  187  in  the  city 
of  Portland,  they  are  all  the  lots  he  has,  or  ever  had,  in  that 
block,  or  elsewhere,  so  far  as  appears,  and  in  his  will  he 
has  nowhere  disposed  of  them  specifically,  unless  he  intended 
to  do  so  in  the  bequests  to  his  two  sisters.  We  are  forced 
to  conclude,  therefore,  that  the  testator-  intended  Nos.  3 
and  4,  and  you  reject  the  numbers  given  in  the  will  as  an 
error  of  description. 
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There  can  be  no  ^lonbt,  in  any  candid  mind,  that  he  in- 
tended to  devise  Margaret  McGill  one  of  these  lots,  and 
Esther  Brady  (Brennan)  the  other;  and  that  he  did  not 
intend  any  one  else  should  have  either  of  them,  or  that 
they  should  remain  intestate  for  the  heirs,  or  be  left  for  the 
residuary  legatees.  There  is  nothing  to  show  that  he  placed 
different  vahies  upon  the  lots,  or  that  it  w6uld  not  equally 
satisfy  his  intention  to  give  either  one  or  the  other  to  either 
sister,  . 

Summing  up  what  has  preceded,  the  testator  has  given 
the  two  lots  that  he  owned  in  block  187  to  his  two  sisters. 
We  reject  the  numbers  1  and  2,  because  they  are  a  manifest 
error  in  description,  and  apply  the  devise  to  lots  3  and  4. 
He  gives  both  of  these  lots  to  his  two  sisters,  and  does  not 
intend  any  one  else  to  have  them,  or  either  of  them.  He 
may  have  purposed  to  give  to  each  a  separate  lot,  but  not 
having  used  language  appropriate  to  that  purpose — in  the 
change  which  his  mistake  in  the  numbers  has  brought 
about — the  will,  which  does  not  express  this  part  of  his 
intention,  is  the  same  as  if  he  had  not  had  any  such  inten- 
tion, but  it  does  clearly  express  his  intention  to  give  these 
two  lots  to  his  two  sisters  and  to  no  one  else,  and,  so  far, 
his  intention  may  and  should  be  carried  out.  This  can  be 
done  by  inaking  them  tenants  in  common  of  both  lots. 
This  contravenes  no  provision  of  the  will,  is  equitable,  and 
wrongs  no  one«  The  only  parties  interested  are  the  two 
sisters;  but,  as  they  have  divided  the  property  to  their  own 
satisfaction,  the  court  will  not  disturb  the  division  where 
the  only  effect  will  be  to  turn  the  property  over  to  persons 
whom,  it  is  certain,  the  testator  never  intended  to  have  it. 

Such  construction  seems  allowable  under  the  rule  laid 
down  in  various  works  on  construction  of  wills.  1  Bed.  on 
Law  of  Wills  (sec.  30  c,  subd.  15)  gives  the  rule  as  follows: 
"Tliere  is  no  more  clearly  established  rule  of  construction, 
than  that  words  or  clauses  of  sentences,  or  even  whole 
paragraphs,  may  be  transposed  to  any  extent,  with  a  view 
to  show  the  intention  of  the  testator.  It  is  here  said  that 
words  and  limitations  may  be  transposed,  supplied,  or  re- 
jected; but  it  must  appear,  either  from  the  words  of  the 
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irill,  or  extrinsic  proof,  admissible  in  aid  of  the  constme- 
tion  of  the  words,  that  the  transposition  does  really  bring 
cat  the  tme  intent  of  the  testator,  and  thus  render  what 
was  before  obscnre,  clear."     (10  Paige,  140.) 

Apply  this-  rule  to  this  will,  and  excluding  superflaous 
words,  fill  in  that  which  is  implied,  viz.,  that  the  testator 
intended  to  describe  what  he  owned,  and  put  the  two  devises 
in  juxtaposition,  and  we  have  this  form : 

'*  I  give  and  bequeath  a  certain  parcel  of  ground,  or  lots, 
which  I  own  in  the  city  of  Portland,  Oregon,  viz.,  lots 
three  and  four  in  block  one  hundred  and  eighty-seven,  as 
follows,  namely :  Lot  —  to  Margaret  McGill,  and  lot  —  to 
Esther  Brady,  my  two  sisters." 

The  foregoing  can  not  but  be  admitted  to  be  exactly  ac- 
cording to  the  intention  of  the  testator,  so  far  as  ^the  same 
is  definitely  expressed  in  the  will,  the  description  of  the 
lots  having  been  corrected  by  extraneous  evidence  as  to  the 
state  of  his  property.  This  amounts  to  precisely  the  same 
thing  as  if  the  testator  had  said,  The  lots  three  and  four  iu 
block  one  hundred  and  eighty-seven,  which  I  own,  I  give 
and  devise,  one  to  my  sister  Margaret,  and  one  to  my  sister 
Esther;  or,  I  give  and  devise  to  my  two  sisters,  M.  and  £., 
the  two  lots  down  in  block  187,  one  to  each.  If  we  elimi- 
nate from  this' proposition  the  words,  ''one  to  each,"  the 
devisees  become  tenants  in  common,  owning  by  fee-simple 
title  one  undivided  half  of  both  the  lots.  This  title  either 
can  at  will  convert  into  a  separate  estate.  There  is  abso- 
lutely no  difference  in  the  quality  of  the  title  they  acquire. 
There  is  nothing  in  the  will  to  show  that  the  lots  differ 
materially  in  value,  and  the  evident  intention  of  the  testa- 
tor is  fully  carried  out. 

This  mode  of  obtaining  from  the  will  the  intention  of  the 
testator,  seems  favored  by  the  doctrine  laid  down  by  the 
highest  authority  on  the  construction  of  wills.  (1  Bedfield, 
sees.  6,  32.)  ''The  general  rule  in  regard  to  repngnaocy 
in  the  different  portions  of  the  will  seems  to  have  been  es- 
tablished from  a  very  early  day,  that  where  there  is  no  fair 
and  reasonable  mode  of  reconciliation,  the  latest  of  the  con- 
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iradictory  provisions  shall  prevail.  Bat  this  rule  has  not 
gained  universal  consent.  The  more  rational,  and  perhaps 
more  general  opinion,  at  the  present  day,  is,  that  where  the 
same  thing  is  given  in  the  same  will  to  different  persons, 
they  shall  take  jointly,  either  as  joint  tenants,  or  tenants 
in  common,  according  to  the  terms  of  the  devise  or  bequest 
Bat,  of  two  inconsistent  limitations  in  a  will,  the  latter 
must  prevail."  *  *  *  **Bat  the  testator  having  given 
the  same  estate  to  two  or  more  persons,  in  different  portions 
of  his  will,  it  is  the  same  as  if  all  the  names  had  been  nnited 
in  one  gift  of  the  same  estate."  *  *  *  (H.  sec.  32.) 
''  Bat  courts  will,  if  possible,  adopt  such  a  construction  as 
will  uphold  all  the  provisions  of  the  will.  And  in  carrying 
this  purpose  into  effect,  it  is  permissible  to  resort  to  any 
reasonable  intendment;  and,  if  necessary,  the  relative  order 
of  devises  or  beqaests  will  be  reversed,  as  where  an  estate 
is  first  given  to  A.,  and  then  for  life  to  B.  The  American 
courts  seem  generally  to  have  adopted  the  rule,  in  the  con* 
struction  of  wills,  that  where  there  is  an  irreconcilable  re- 
pugnancy in  different  portions  of  the  instrument,  and  the 
difficulty  is  not  relieved  by  any  of  the  other  rules  of  con- 
struction applicable  to  the  case,  and  both  can  not  operate, 
the  latest  shall  prevail  over  that  which  is  earlier  in  time." 
*    *    ^    (Id.  sec.  32,  note  24,  and  authorities  there  cited.) 

When  two  persons  each  have  the  right  to  either  one  of 
two  specific  things,  it  may  perhaps  be  called  a  repugnancy; 
while  if  one  person  had  the  right  to  one  of  two  specific 
things,  it  would  create  an  ambiguity  only.  But  in  case  one 
had  the  preference  and  selection  by  law,  there  could  be  no 
ambiguity.  Upon  this  point  we  refer  to  a  single  case, 
which,  though  ancient,  will  commend  itself  to  the  court,  for 
its  brevity,  at  least:  **  It  will  here  be  noticed  that  when  a 
testator  gives  to  a  legatee  one  or  more  out  of  several  spe- 
cific things,  the  legatee  has  an  absolute  right  of  selection." 
(2  Coll.  435,  441,  quoted  from  1  Boper  on  Legacies,  316.) 

It  is  apparent  that,  in  the  case  now  before  the  court,  one 
of  these  parties  under  this  rule  has  the  selection.  It  is  not 
necessary  for  the  court  to  determine  which  one,  for  the  par- 
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ties  have  divided  by  agi-eement — and  this  division  concerns 
no  one  but  themselves.  Neither  can  say  that  she  has  not 
made  the  selection.  "  When  the  general  intent  of  the  tes- 
tator is  clear,  and  it  is  impracticable  to  give  effect  to  all 
the  language  of  the  instrument,  expressive  of  some  particu- 
lar or  special  intent,  the  latter  must  yield  to  the  former.** 
*  *  *  (1  Kedfield  on  Wills,  433;  9  Paige,  187;  36  Penn. 
St.  393;  4  Jones  Eq.  203;  6  Harring,  91;  8  Mass.  3;  11  Id. 
528. 

By  the  Court,  Boise,  J. : 

^his  appeal  is  taken  from  a  decree  rendered  by  the  cir- 
(;uit  court  for  the  county  of  Multnomah,  in  favor  of  the  re- 
spondent and  against  the  appellants.  The  suit  was  brought 
to  quiet  the  respondent's  possession  and  title  to  lot  number 
three  in  block  one  hundred  and  eightynseven,  in  the  city  of 
Portland,  against  Matthew  Brady  and  George  Brady,  who 
sues  by  his  guardian,  James  Wilson.  The  appeal  is  taken 
alone  by  Matthew  Brady.  The  parties  all  claim  to  derive 
title  from  one  Bernard  Brady,  late  of  Multnomah  county, 
deceased. 

The  facts  established  by  the  evidence  are  as  follows: 

1.  That  Bernard  Brady  made  his  will  on  the  twenty-ninth 
day  of  October,  1862,  and  died  at  the  city  of  Portland, 
Oregon,  on  the  thirty-first  day  of  October,  1862.  It  was 
admitted  to  probate  in  the  county  court  of  the  county  of 
Multnomah  on  the  seventh  day  of  November,  1862,  and  ]^i» 
estate  has  been  duly  administered  upon. 

2.  The  fourth  clause  of  his  will  is,  so  far  as  is  material, 
as  follows:  ''As  also  a  certain  parcel  of  ground  or  lots  in 
the  city  of  Portland,  and  numbered  as  follows,  to  wit:  No. 
block,  187,  one  hundred  and  eighty-seven,  lot  No.  (2)  two, 
I  bequeath  to  Margaret  McGill.'* 

3.  Sixth  clause  of  will:  ''I  also  bequeath  to  my  sister 
Esther  Brady,  that  lot  or  parcel  of  ground,  in  the  city  of 
Portland,  as  here  described,  lot  No.  (1)  one,  in  block  (187) 
one  hundred  and  eighty-seven — otherwise  its  value." 

4.  Twelfth  clause  of  will:  ''The  remainder  of  my  estate 
and  effects  I  bequeath  to  be  equally  divided  between  my 
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brother,  Matthew  Bradj,  and  Margaret  McGill,  and  George 
A.  Brady,  orphan  child  of  John  Bradj,  deceased." 

5.  That  Bernard  Brady  did  not,  at  the  time  he  made  his 
will  or  died,  or  ever,  own,  or  claim  to  own,  or  have  any 
interest  in,  lots  1  and  2  in  block  187,  or  either  of  them, 
but  did,  at  the  time  he  made  his  will,  and  when  he  died, 
own  lots  3  and  4  in  the  same  block  by  an  equitable  title 
derived  from  Jasper  W.  Johnson,  under  an  instrument  in 
writing,  dated  October  4,  1862,  executed  and  acknowledged 
by  the  said  Johnson  and  his  wife,  and  in  all  respects  a  per- 
fect deed,  except  that  no  seals  were  affixed  to  the  grantors' 
signatures. 

6.  That,  on  the  nineteenth  day  of  March,  1878 — during 
the  pendency  of  this  suit — ^for  a  nominal  consideration,  and 
on  purpose  to  correct  the  alleged  error  of  the  want  of  a 
seal  in  the  preceding  deed,  and  upon  the  representation  of 
Matthew  Brady,  this  defendant  and  appellant,  that  he.  the 
said  Matthew  Brady,  was  the  sole  heir  of  the  said  Bernard 
Brady,  and  the  bona  fide  owner  of  the  premises,  the  said 
Johnson  and  his  wife  duly  executed  a  good  and  sufficient 
confirmatory  deed  to  the  said  Matthew  Brady  of  said  lots  3 
and  4  in  said  block  187. 

7.  The  respondent  introduced  in  evidence  a  power  of  at- 
torney, executed  in  Ireland  by  Esther  Brennan  and  her 
husband,  John  Brennan,  to  Margaret  McGill;  and  a  deed 
from  Esther  Brennan  and  John  Brennan,  her  husband,  by 
Margaret  McGill,  attorney  in  fact  to  James  N.  Lyon,  and  a 
chain  of  conveyances  from  Lyon  to  respondent,  and  offered 
in  evidence  a  certified  cop}*  of  the  will  of  Bernard  Brady, 
and  probate  thereof. 

One  of  the  witnesses  signs  by  making  his  mark.  The 
signature  of  Bernard  Brady  and  the  attestation  of  the  wit- 
nesses are  as  follows : 

Witness  His 

The  signature,  Bernabd  X  Bbadt. 

Patrick  Maceen.  Mark. 

The  above  instrument  of  three  pag^s  was  now  here  sub- 
scribed by  Bernard  Brady  to  be  his  last  will  and  testament, 
and  he  then  acknowledged  to  each  of  us  that  he  had  sub- 
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scribed  the  same,  and  we,  at  his  request,  signed  oar  names 
hereto  as  attesting  witnesses. 

Patrick  Brady, 

Besiding  at  Portland,  Or. 
His 
Daniel  X  MoGnx, 
Mark. 

Besiding  at  Portland,  Or. 
Witness  to  this  will  and  testament  of  Bernard  Bradj, 

.  Patrick  Macken. 

It  is  claimed  by  the  appellant  that  the  will  of  Bernard 
Brady  is  void,  because  it  appears  that  he  signed  it  by  mak- 
ing his  mark,  and  that  some  other  person  signed  his  name 
to  the  same  without  stating  that  he  signed  the  testator*s 
name  at  his  request,  and  as  a  witness,  as  required  by  the 
statute  of  Oregon.  The  manner  in  which  the  will  was  signed 
by  thd  testator,  and  attested  by  the  subscribing  witnesses, 
was  in  substantial  compliance  with  the  requirements  of 
the  statute  in  that  respect,  as  was  held  by  this  court  in  Pool 
y.  Buffum  (3  Or.  138),  to  which  we  refer  as  decisive  of  this 
point. 

But  it  is  further  claimed  that  the  devise  is  void  on  ac- 
count of  a  false  description  of  the  lots  intended  to  be  de- 
vised, and  that  no  parol  evidence  is  admissible  in  aid  of  its 
construction.  While  it  is  conceded  to  be  the  general  rule, 
that  oral  evidence  is  not  admissible  to  explain  or  vary  the 
words  of  a  written  instrument,  there  are  so  many  exceptions 
and  qualifications  of  the  rule,  that  no  case  is  tried  where 
the  force,  operation,  and  construction  of  a  written  instru- 
ment are  concerned,  that  oral  evidence  is  not  received  io 
aid  of  its  construction.  The  rule  excluding  oral  proof  in 
explanation  of  written  instioiments,  applies  to  the  language 
of  the  instrument,  and  not  to  its  import  or  construction. 
(1  Greenleaf  Ev.  sec,  277.)  But  the  written  instrument 
"  may  be  read  in  the  light  of  surrounding  circumstances,** 
in  order  to  more  perfectly  understand  its  true  meaning. 

It  is  very  common  ''  to  receive  oral  proof  to  show  that 
language  was  used  in  a  peculiar  sense,  or  that  one  term  was 
used  for  another;  or  that  aii  essential  term,  to  make  the  defi- 
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nition  perfect,  was  wholly  omitted  or  erroneously  stated. 
These  corrections  are  every  day  made  by  courts  in  fixing  the 
consti-uction  of  wills  and  other  written  instruments,  by  aid 
of  extraneous  evidence  in  regard  to  the  state  and  condition 
of  the  subject-matter  of  the  devise  or  of  the  devisee,  in  re- 
.  gard  to  one  or  the  other." 

Wills  are  frequently  made  during  the  last  sickness  of  tes- 
tators, and  they  too  often  depend  wholly  upon  memory  for 
description  of  their  lands,  and  in  consequence  they  are  lia- 
ble to  great  indefiniteness  and  occasional  error.  And  on 
.  looking  into  the  many  cases  decided,  we  find  that  courts 
have  for  a  long  period  of  years  been  compelled  to  deal  with 
these  descriptions  in  a  very  lenient  manner,  in  order  to 
reach  the  true  intent  of  the  testator  ''where  that  seemed 
practicable  by  the  act  of  construction,  and  by  the  admission 
of  oral  evidence  to  remove  latent  ambiguities." 

Mr.  Bedfield  says:  ''One  rule  upon  the  subject  is  so 
thoroughly  established  as  to  have  become  a  maxim  in  the 
law,  Falsa  demoiistratio  non  nocet.  The  practical  meaning  of 
which  is,  that  however  many  errors  there  may  be  in  descrip- 
tion, either  of  the  legatee  or  of  the  suhjecUmatter  of  the  cie- 
vise,  it  will  not  avoid  the  bequest,  provided  enough  remains 
to  show  with  reasonable  certainty  what  was  intended." 
(Bedfield's  American  cases  upon  the  law  of  Wills,  644;  iZo- 
man  Catliolic  Orphan  Asylum  v.  Emmons^  3  Bradf .  Sur.  B. 
144;  Jackson  v.  SUl,  11  Johns.  201-218;  1  Bedfield  on  Wills, 
680.) 

Then  we  apprehend  there  can  be  no  question  of  the  ad- 
missibility of  extraneous  oral  evidence  to  show  the  state 
and  extent  of  the  testator's  property,  in  order  to  place  the 
court  in  the  same  position  the  testator  was  in  at  the  time  he 
made  the  will  in  question.  This,  we  think,  is  unquestion- 
ably the  rule  established  by  the  decided  cases.  This  being 
done,  it  appears  that  the  testator  had  no  such  lots  as  those 
described  as  lots  1  and  2  in  the  particular  block  named. 
This  renders  it  certain  that  the  lots  named  were  erroneous, 
and  the  words  describing  them  can  have  no  possible  opera- 
tion, and  must  be  rejected.  The  devise  is  the  same  as  if 
the  numbers  of  the  lots  had  not  been  mentioned  at  all  or 
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had  been  named  and  the  numbers  left  blank.  We  are  then 
compelled  to  fall  back  upon  the  remaining  portion  of  the 
description,  to  wit:  *'  A  certain  parcel  of  ground  or  lots  in 
the  city  of  Portland  in  block  No.  187;*'  also  ''that  lot  or 
parcel  of  ground  in  the  city  of  Portland  in  block  187.''  And 
by  thus  placing  ourselves  in  the  position  of  the  testator, 
by  oral  evidence,  at  the  time  of  the  execution  of  his  will, 
we  find  that  there  were  two  lots  or  parcels  of  ground  in  the 
city  of  Portland,  and  in  block  187,  belonging  to  the  testator 
at  that  time  and  also  at  the  time  of  his  death.  This  renders 
the  devise  entirely  certain  from  the  language  of  the  will  as 
to  the  intention  of  the  testator.  The  description  would 
have  been  sufficient  by  merely  naming  the  block  and  city 
in  which  the  lots  or  land  lay  without  specifying  the  numbers 
of  them.  The  testator  could  not  have  intended  to  devise 
lots  to  which  he  never  had  any  title,  but  must  have  intended 
to  devise  those  which  did  belong  to  him.  He  had  two  just 
such  lots  or  pieces  of  land  as  he  names,  and  every  way 
described  as  these  are,  with  the  single  exception  of  this 
one  false  particular,  and  this  is  the  very  kind  of  case  to 
which  the  maxim  fal8a  demoiiatnttio  non  nacet  applies. 
(Allen  V.  LyonSy  2  Wash.  C.  0.  475;  Winckley  v.  Kavie, 
32  N.  H.  288,-  Myers  v.  Biggs,  20  Mo.  239;  I7ie  Domestic 
and  Foreign  Missionary  Society's  Appeal/  30  Penn.  St.  425; 
Button  V.  The  American  Tract  Society,  23  Vt.  336.)  In 
IVincldey  v.  Kaine,  supra,  the  devise  was  of  "  thirty-six 
acres,  more  or  less,  of  lot  thirty-seven  in  the  second  division 
of  Barnstead,"  and  it  appearing  that  there  was  no  such  lot 
in  that  division,  but  that  the  testator  owned  land  in  lot 
ninety-seven  in  that  division,  it  was  held  to  pass  under  the 
will.  In  Allen  v.  Lyons,  supra,  the  devise  was  of  a  house 
and  lot  in  Fourth  street,  Philadelphia.  But  it  appeared 
on  oral  proof  admitted  by  the  court  that  the  testator  had 
no  such  property  in  Fourth  street,  but  did  own  a  house  and 
lot  in  Third  street,  and  it  was  held  to  pass  under  the  devise. 
While  it  is  admitted  that  the  court  might  go  thus  far  in 
safety  under  the  authorities,  it  is  claimed  that  the  devise 
can  not  be  sustained  because  it  can  not  be  ascertained  from 
the  language  of  the  will  which  lot  the  testator  intended  to 
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give  to  Esther,  and  which  to  Margaret,  To  this  we  answer 
that  it  does  appear  that  he  intended  to  give  each  one  a  lot, 
and  the  evidence  disclosing  that  there  was  no  particular 
difference  in  the  situation  and  relative  valae  of  the  lots,  it 
may  be  presumed  that  they  took  them  in  common;  that 
each  was  to  have  an  interest  in  both  lots.  And  the  sisters 
having  amicably  arranged  between  themselves  as  to  which 
lot  each  one  would  take,  we  are  unable  to  see  which  interest 
the  appellant  had  in  that  matter. 

But  it  is  further  claimed  that  respondent  has  failed  to 
show  title  to  any  interest  which  Esther  Brennan  might  have 
had  in  the  premises  described  in  the  complaint,  for  the 
reason  that  she,  being  a  married  woman,  could  not  convey 
real  property  by  an  attorney  in  fact.  It  appears  in  evidence 
that  a  power  of  attorney  was  executed  in  Ireland  by  Esther 
Brennan  and  John  Brennan  her  husband,  to  Margaret 
McGill,  fully  authorizing  her  in  their  names  to  convey  her 
title  to  the  property  in  question.  Said  power  of  attorney 
being  duly  acknowledged  by  Esther  Brennan  and  her 
husband  before  an  officer  with  authority  to  take  such  ac- 
knowledgments, also  a  deed  from  Esther  Brennan,  and  John 
Brennan,  her  husband,  executed  in  their  names  by  the  said 
Margaret  McGill,  their  attorney  in  fact,  to  James  N.  Lyons, 
which  deed  constitutes  a  link  in  the  chain  of  respondent's 
title.  The  question  presented  is  that  Esther  Brennan,  being 
a  married  woman,  could  not  convey  her  interest  in  the  prop- 
erty through  an  attorney,  notwithstanding  her  husband 
joined  with  her  in  the  execution  of  such  power.  Misc. 
Laws,  p.  515,  c.  6,  tit.  1,  sec.  2,  provides  that  "a  husband 
and  wife  may  by  their  joint  deed  convey  the  real  estate  of 
the  wife  in  like  manner  as  she  might  do  by  her  separate 
deed,  if  she  were  unmarried." 

The  California  statute  contains  a  section  like  this,  and 
the  courts  there  hold  that  a  married  woman  can  not  invest 
another  with  power  to  convey  any  interest  she  may  have  in 
real  estate  in  the  absence  of  any  statute  to  that  effect.  Sec- 
tion fifteen  of  our  statute  provides  that  'Svhen  any  married 
woman,  not  residing  in  this  state,  shall  join  with  her  hus- 
band in  auy  conveyance  of  real  estate  situated  within  this 
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state,  tlie  conveyance  shall  have  the  same  effect  as  if  she 
were  sole,  and  the  acknowledgment  or  proof  of  the  execution 
of  such  conveyance  by  her  may  be  the  same  as  if  she  were 
sole"    The  California  statute  had  no  such  section  as  this. 

Thus  it  will  be  seen  that  under  this  section  Esther  Bren- 
nan  and  her  husband,  residing  out  of  the  state,  could  have 
joined  in  the  execution  of  a  deed  to  the  property  in  ques- 
tion, which  would  have  been  sulDBicient  under  the  law  to 
convey  any  right  she  had  therein.  In  this  state  there  is  no 
statute  prohibiting  a  married  woman  with  investing  an- 
other with  power  to  convey  any  interest  she  may  have  in 
real  estate;  and  we  are  unable  to  see  any  good  reason  why 
the  section  above  referred  to  should  be  construed  to  have 
that  effect;  and  especially  when  we  take  into  consideration 
that  the  tendency  of  modern  legislation  and  modern  decisions 
is  to  remove  the  disabilities  imposed  by  the  common  law 
upon  married  women . 

Entertaining  the  views  herein  expressed,  it  follows  that 
the  decree  of  the  court  below  should  be  alDBirmed* 


S.  D.  NORTHCUT,  8.  T.  NOBTHCUT,  and  WM.  W. 
NORTHCUT,  Appellants,  v.  LOUIS  IxEMERT,  Re- 

SPONDENT. 

Summons— Service  by  Publication — Recitals  in  Decree. — ^Where  the 
statute  in  divorce  cases  required  a  summons  on  a  non-resident  defendant 
to  be  published  four  weeks,  as  in  the  act  of  January  17,  1854,  and  a  de- 
cree granting  a  divorce  under  it  contained  a  recital  in  the  following 
words,  *'And  it  further  appearing  that  the  defendant  had  been  served 
by  publication  as  required  by  law,"  jurisdiction  over  the  person  of  the 
defendant  will  not  be  presumed,  it  appearing  by  the  filing  on  the  com- 
plaint that  four  weeks  could  not  intervene  between  the  time  of  such  fil- 
ing and  the  rendition  of  the  decree. 

Record  must  Show  Strict  Ck>MPLiANCE — Special  Power. — Where  a  court 
of  general  jurisdiction  exercises  a  special  power  conferred  upon  it  by 
statute,  and  not  according  to  the  course  of  the  common  law,  it  must 
strictly  comply  with  the  requirements  of  the  statute  in  its  proceedings, 
and  this  compliance  must  affirmatively  appear  from  the  record  itself. 


Appeal  from  Marion  County. 


Jan.  1880.]  Nobthcut  v.  Lemebt.  317 

Statement  of  Facta. 


On  tLe  twenty-third  day  of  June,  1851,  Hnbert  Petit  and 
Emerance  Petit,  bis  wife,  commenced  to  reside  npon  and 
cnltivate  a  certain  tract  of  land  containing  one  hundred  and 
ninety-five  acres,  and  continued  to  reside  thereon  and  cul- 
tivate the  same  for  four  years,  as  required  by  the  donation 
land  law  of  Oregon.  The  north  half  of  the  claim  was  set 
apart  to  the  said  Emerance,  and  the  south  half  to  the  said 
Hubert  Petit,  and  a  patent  was  afterwards  issued  to  them. 
On  the  second  day  of  September,  1857,  Hubert  Petit  filed 
a  petition  for  a  divorce  from  his  wife,  and  at  the  September 
term,  1857,  of  the  district  court  of  the  first  judicial  district 
of  Oregon  territory,  a  divorce  was  granted  by  that  court, 
although  the  decree  dissolving  the  marriage  was  not  then 
entered' of  record.  Afterwards,  at  the  September  term, 
1859,  the  decree  was  entered  on  the  journal  of  the  court, 
nunc  pro  tunc^  as  follows : 

"Hubert  Petit  v.  Emerance  Petit— Divorce. 

*'  Now  on  this  day,  it  appearing  that  a  decree  had  hereto- 
fore been  rendered  in  this  cause,  at  the  September  term 
thereof,  1857,  and  that  said  decree  had  not  been  entered, 
and  it  further  appearing  that  defendant  had  been  served  by 
publication,  as  required  by  law;  it  is  ordered  that  said  de- 
cree be  entered  nunc  pro  tunc;  and  it  is  therefore  ordered 
that  the  bonds  of  matrimony  heretofore  existing  between 
the  parties  be  dissolved,  and  that  Hubert  Petit  have  the 
exclusive  custody  of  the  two  children,  the  issue  of  said  mar- 
riage, named  Delia  and  Josephine,  and  that  the  north  half 
of  the  land  claim  of  said  parties,  being  the  part  of  said 
claim  set  apart  to  the  said  defendant  by  the  surveyor-gen- 
eral, be  decreed  to,  and  the  right  and  title  thereof  be 
Tested  in  the  said  children,  and  plaintiff  pay  costs.*' 

On  the  trial,  the  appellants  read  in  evidence  the  record 
in  the  foregoing  divorce  suit.  They  then  read  in  evidence 
a  certified  copy  of  the  proceedings  in  the  probate  court  au- 
thorizing and  directing  a  sale  of  the  north  half  of  said  dona- 
tion land  claim  by  the  guardian  of  the  said  children,  Delia 
and  Josephine,  and  the  sale  of  the  same  by  said  guardian  to 
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S,T.  Northcut,  one  of  the  appellants.  They  tlien  read  in  evi- 
dence a  quitclaim  deed  dated  the  fourteenth  day  of  Octo- 
ber, 1875,  whereby  Hubert  Petit  conveyed  all  his  right, 
title,  and  interest  in  th^  said  donation  land  claim  to  the 
appellants,  S.  D.  Northcut,  S.  T.  Northcut,  and  W.  W. 
Northcut.  No  other  evidence  of  title  was  offered  in  evi- 
dence by  the  appellants. 

The  respondent  then  offered  in  evidence  a  transcript  of 
the  judgment  roll  in  an  action  commenced  in  the  circuit 
court  for  Marion  county  on  the  twenty-seventh  day  of  July, 
1871,  by  Emerance  Groahuia  v.  S.  T.  Northcut,  one  of  the 
appellants,  for  the  recovery  of  the  land  described  in  the 
complaint,  wherein  the  said  Emerance  was  adjudged  to  be 
the  owner  of  the  land  in  controversy .  They  also  offered 
parol  evidence  to  prove  that  Emerance  Groslouis  was  for- 
merly the  wife  of  Hubert  Petit,  from  whom  he  obtained  a 
divorce,  and  that  by  a  deed  from  her  the  title  became  vested 
in  the  respondent. 

Knight  and  Lord,  for  appellants. 

B.  F.  Bonham,  W,  W.  Thayer,  and  G.  W.  Lawson,  for 
respondent. 

By  the  Court,  Kelly,  C.  J. : 

This  is  an  action  of  ejectment  brought  to  recover  a  tract 
of  land  known  as  the  north  half  of  the  donation  claim  of 
Hubert  Petit  and  Emerance  Petit,  his  wife,  being  that  por- 
tion of  it  set  apart  by  the  surveyor-general  of  Oregon,  to 
the  said  Emerance,  to  whom  a  patent  was  issued  by  the 
United  States.  B.  T.  Northcut,  one  of  the  appellants,  for- 
merly claimed  the  land,  deriving  his  title  under  a  decree  of 
divorce  made  at  the  September  term,  1857,  of  the  district 
court  of  Oregon  territory  for  Marion  county,  wherein  the 
court  decreed  that  the  north  half  of  the  said  land  claim, 
which  belonged  to  Emerance  Petit,  should  be  vested  in 
Delia  and  Josephine,  the  minor  children  of  the  parties  in 
the  divorce  suit;  and  a  subsequent  sale  of  the  same  land  to 
him  by  the  guardian  of  said  minor  children.  Under  the 
guardian's  sale  he  obtained  possession  of  the  land. 
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In  1871  an  action  of  ejectment  was  commenced  in  the  cir- 
cyit  conrt  for  Marion  county,  by  Emerance  Groslouis  (for- 
merly Emerance  Petit),  against  S.  T.  Nortbcnt,  to  recover 
this  land,  and  it  was  adjndged  by  the  court  that  she  was  the 
owner  of  it.  {Groslouia  v.NorthcutfS  Or.  S94.)  The  coart 
held  in  that  case,  that  inasmuch  as  the  pleadings  in  the  di- 
Torce  made  no  reference  to  the  property  of  Emerance  Petit, 
the  territorial  district  court  could  not,  by  its  decree,  trans- 
fer the  title  to  the  land  from  her  to  her  children,  under  the 
eighth  section  of  the  act  of  January^  17,  1854,  relating  to 
divorce  and  alimony.  (Or.  Stat.  640.)  This  judgment  was 
afterwards  affirmed  by  the  supreme  court  at  the  January 
term,  1873.  On  the  fourteenth  of  October,  1875,  the  ap- 
pellants obtained  a  quitclaim  deed  from  Hubert  Petit,  con- 
veying to  them  his  right,  title,  and  interest  in  the  said  dona- 
tion land  claim. 

The  position  now  taken  by  the  appellants  is,  that  inas- 
much AS  the  court  decided  in  the  case  of  Oroslouis  v.  North- 
cut  that  the  decree  of  divorce  in  Petit  y^  Petit  did  not  dis- 
pose of  the  property  of  Emerance  Petit,  the  legal  effect  of  the 
decree  was  to  vest  the  title  to  the  same  in  her  husband,  be- 
cause the  wife  was  the  guilty  party  in  the  divorce  suit.  In 
support  of  this  position  appellant's  counsel  refer  to  a  clause 
in  the  eighth  section  of  the  act  of  January  17,  1854,  as  fol- 
lows: ''And  all  property  and  pecuniary  rights  and  interest, 
and  all  rights  touching  the  children,  their  custody  and  guar- 
dianship, not  otherwise  disposed  of  or  regulated  by  the  order 
of  the  court,  shall,  by  such  divorce,  be  divested  out  of  the 
guilty  party  and  vested  in  the  pai-ty  at  whose  instance  the 
divorce  was  granted."  They  contend  that  by  operation  of 
the  statute  just  quoted,  Hubert  Petit  became  the  owner  of 
his  divorced  wife's  property,  including  the  land  in  contro- 
versy, and  that  by  his  deed  to  them  they  now  have  the  legal 
title  to  it. 

The  case  was  tried  in  the  court  below  without  the  inter- 
vention of  a  jury,  and  wholly  upon  record  testimony,  which 
is  now  before  us.  And  without  going  into  an  examination, 
or  giving  an  opinion  upon  the  many  intricate  and  important 
questions  presented  in  the  argument  of  counsel  on  both 
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sides,  it  is  sufficient  for  us  to  say  that  the  appellants  must 
recover  in  this  action,  if  at  all,  upon  the  strength  of  their 
own  title.  And  this  title,  by  the  very  records  adduced  to 
support  it,  is  shown,  we  think,  to  be  fatally  defective. 
As  one  of  the  muniments  of  their  title  they  produce  in  evi- 
dence and  rely  upon  the  decree  of  divorce  granted  by  the 
district  court  at  the  September  term  in  1857,  in  the  case  of 
Hubei't  Petit  v.  Emerance  Petit.  The  decree  was  made  at  that 
term  of  the  court,  but  through  some  inadvertence  it  was  not 
then  entered  of  recdVd,  and  not  until  the  September  term, 
1859,  two  years  afterwards,  when  it  was  entered  nunc  pro 
tunc  as  of  September  term,  1857. 

A  certified  copy  of  the  entire  record  shows  that  the  peti- 
tion for  a  divorce  sworn  to  on  the  second  day  of  September, 
1857,  and  filed  on  that  day,  and  the  decree  entered  iiunc  pro 
tunc  are  all  and  the  only  records  in  the  case.  There,  is  no 
evidence  of  the  service  of  a  summons  upon  the  defendant, 
Emerance  Petit,  other  than  the  recital  in  the  decree  itself, 
which  is  as  follows:  "And  it  further  appearing  that  de- 
fendant had  been  served  by  publication  as  required  by  law." 
The  law  then  in  force  governing  the  mode  of  service  of  a 
summons  iu  cases  of  divorce  was  as  follows: 

''  Sec.  6.  If  the  defendant  is  not  a  resident  of  the  territory, 
or  can  not  for  any  cause  be  personally  summoned,  the  court 
or  judge  in  vacation  may  order  notice  of  the  pendency  of 
the  suit  to  be  given,  in  such  manner  and  during  such  time 
as  shall  appear  most  likely  to  convey  a  knowledge  thereof 
to  the  defendant,  without  undue  expense  or  delay;  and  if 
no  such  order  be  made,  it  shall  be  sufficient  to  publish 
such  notice  in  a  weekly  newspaper  printed  in  or  nearest  to 
the  county  in  which  the  suit  is  pending,  four  weeks  in 
succession,  and  if  the  defendant  fail  to  appearand  make  de- 
fense, at  the  first  term  after  such  notice,  or  after  ten  days* 
personal  service  of  summons,  the  evidence  may  be  heard, 
and  the  cause  decided  at  that  term,  or  compulsory  process 
may  be  had  to  obtain  an  appearance  or  answer,  if  it  be 
necessary  to  the  disposition  of  property  or  of  children.'* 

It  will  be  perceived  that  there  were  two  ways  of  serving 
notice  of  the  pendency  of  a  suit  for  divorce  upon  a  non- 
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resident  defendant,  or  one  npon  whom  personal  service 
could  not  be  made.  One  was  bj  an  order  of  the  court  or 
judge,  that  the  notice  should  be  given  in  such  manner  as 
would  most  likely  convey  a  knowledge  of  the  pending  suit 
to  the  defendant,  and  save  the  parties  from  any  unnecessary 
eipense  of  publication.  The  other  mode  of  service,  when 
no  such  order  existed,  was  by  publication  in  a  weekly  news- 
paper printed  in  or  near  the  county  in  which  the  suit  was 
pending,  for  four  weeks  in  succession. 

In  the  case  of  Fetiiy,  PetU,  the  record  recites  the  manner 
in  which  service  was  made,  that  is,  '*  by  publication  as  re- 
quired by  law,"  and  there  is,  therefore,  no  presumption 
raised  that  it  was  made  in  pursuance  of  any  order  of  the 
court  or  judga  Where  the  record  discloses  a  particular 
mode  adopted  to  acquire  jurisdiction  over  the  person  of  a 
defendant,  if  that  is  not  sufficient  to  confer  the  jurisdiction, 
it  will  not  be  presumed  that  any  other  mode  was  adopted, 
or  that  jurisdiction  was  acquired  in  any  other  way,  unless 
there  is  something  further  in  the  record  on  which  to  base 
such  presumption.  It  may  be  conceded  that  where  the 
record  is  silent  as  to  the  mode  of  acquiring  jurisdiction,  it 
will  be  presumed.  But  where  the  record  shows  the  mode 
resorted  to^  there  is  nothing  either  in  authority  or  reason 
that  will  warrant  the  presumption  that  another  mode  was 
resorted  to.  That  would  be  presuming  against  the  plain 
implication  of  the  record.     (Ely  v.   Tallman,  14  Wis.  30.) 

There  having  been  no  other  mode  of  service  in  the  di- 
vorce case  than  the  alleged  publication,  was  that  a  sufficient 
compliance  with  the  requirements  of  the  law  to  give  the 
court  jurisdiction  over  the  person  of  the  defendant?  The 
statute  required  four  weeks'  publication.  The  petition  for 
a  divorce  was  filed  on  the  second  day  of  September,  1857, 
and  only  four  weeks  of  that  month  remained.  Even  if  the 
first  publication  had  been  made  on  the  day  the  petition  was 
filed  (and  it  could  not  have  been  before),  the  service  would 
not  have  been  complete  before  the  first  day  of  October. 
Section  6  of  the  act  before  quoted,  provides  that  *'  if  the  de- 
fendant fail  to  appear  and  make  defense  at  the  first  term 
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after  such  notice  *  *  *  the  evidence  may  be  heard  and 
the  cause  decided  at  that  term." 

It  is  true  the  decree  of  the  court  recites  *'  that  the  defend- 
ant had  been  served  bj  publication  as  required  by  law/' 
and  it  is  well  settled  that  a  court  of  general  juiisdictioa 
proceeding  within  the  scope  of  its  powers  will  be  presumed 
to  have  jurisdiction  to  give  the  judgments  and  decrees  it 
renders  until  the  contrary  appears.  And  it  is  equally  well 
settled  in  this  state  that  where  there  is  a  recital  in  a  judg- 
ment of  due  service  of  a  summons  upon  a  defendant,  nothing 
short  of  a  clear  contradiction  in  the  judgment  roll  will  affect 
the  recital.  (Ladd  v.  Higley,  6  Or.  296.)  But  where 
a  decree  contains  a  recital  that  due  service  was  made  and 
the  return  of  the  sheriff  purports  to  set  out  the  mode  of 
service,  and  the  mode  set  out  is  insufficient,  the  recital  will 
not  aid  the  return.     {Heaiherly  v.  Hadley,  4  Or.  2.) 

Although  the  decree  which  granted  a  divorce  to  Hubert 
Petit,  recited  a  service  by  publication  of  the  notice,  yet  it 
is  manifestly  an  impossibility  that  it  could  have  been  pub- 
lished four  weeks  before  the  first  day  of  October,  when  the 
first  publication  was  on  or  after  the  second  day  of  Septem- 
ber. It  therefore  necessarily  follows,  that  the  decree  of 
divorce  granted  at  the  September  term  was  made  when  the 
court  had  no  jurisdiction  of  the  person  of  Emerance  Petit, 
and  no  principle  of  law  is  more  clearly  settled  than  that  a 
judgment  or  decree  rendered  by  a  court  which  has  no  juris- 
diction of  the  subject-matter  of  the  suit,  or  of  the  person  of 
the  defendant,  is  void,  and  that  it  will  be  so  treated  when- 
ever it  is  drawn  in  question.  {Humaker  v.  Coffin^  2  Or. 
107.) 

There  is  another  reason  why  the  decree  made  in  the  di- 
vorce suit  can  not  be  upheld.  The  court  which  rendered  it, 
although  one  of  general  jurisdiction,  was  then  exercising  a 
special  power  conferred  upon  it  by  statute,  and  not  according 
to  the  course  of  the  common  law.  And  in  such  cases,  even  a 
court  of  general  jurisdiction  must  strictly  comply  with  the 
requirements  of  the  statute  in  its  proceedings,  and  this  com- 
pliance must  affirmatively  appear  from  the  record  itself;  and 
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unless  it  does  so  appear,  no  presumption  will  be  indulged 
to  sustain  the  validity  of  its  judgments  or  decrees.  {Heath- 
ei'hj  V.  Hadleyy  4  Or.  1;  Galpin  v.  Page,  18  Wallace,  350; 
Commonwealth  v.  Blood.,  97  Mass.  540;  1  Smith's  Leading 
Cases,  1116.)  In  England  the  ecclesiastical  courts  only, 
had  jurisdiction  in  cases  of  divorce.  They  were  unknown 
to  the  courts  of  common  law,  and  it  is  by  statutory  enact- 
ment only  that  our  courts  of  general  jurisdiction  take  cogniz- 
ance of  such  cases.  And  the  service  of  a  notice  to  the  de- 
fendant to  appear  and  answer,  made  by  publication  instead 
of  personal  service,  is  also  in  derogation  of  the  common  law 
mode  of  service.  It  is  to  cases  of  this  kind  that  the  lan- 
guage of  Mr.  Justice  Field,  in  the  case  of  Galpin  v.  Page, 
applies :  "  Where  the  special  powers  conferred  are  exercised 
in  a  special  manner,  not  according  to  the  course  of  the  com- 
mon law,  or  where  the  general  powers  of  the  court  are  ex- 
ercised over  a  class  of  cases  not  within  its  ordinary  juris- 
diction, upon  the  performance  of  prescribed  conditions,  no 
such  presumption  of  jurisdiction  will  attend  the  judgment 
of  the  court.  The  facts  essential  to  the  exercise  of  the 
special  jurisdiction  must  appear  upon  the  record." 

The  service  of  the  notice  upon  the  defendant,  Emerance 
Petit,  having  been  made  by  publication,  the  record  should 
disclose  affirmatively  how  and  when  and  where  it  was  pub- 
lished, so  that  an  inspection  of  it  would  clearly  show  that 
every  requirement  of  the  statute  had  been  strictly  complied 
with.  Failing  to  do  this,  the  decree  amounts  to  nothing, 
and  it  can  not  be  invoked  to  sustain  the  appellants'  cause  of 
action,  and  as  this  decree  was  and  is  the  foundation  of  their 
title,  that  necessarily  fails  also.  It  is  needless,  therefore, 
to  pass  upon  the  other  points  of  error  raised  in  the  record, 
and  the  judgment  of  the  court  below  will  be  affirmed. 

Mr.  Justice  Boise  dissented. 
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JOHN  A.  CRAWFOED,  Appellaot,  v.  S.  H.  ROBERTS, 

Respondent. 

Pleadikq — Statute  of  Limitations  of  Another  State. — An  answer  which 
alleges  that  the  note  on  which  the  action  is  based  was  executed  in  the 
State  of  California,  and  that  the  maker  thereof  was  a  resident  of  said 
state  at  the  time  of  its  execution/ and  has  been  ever  since,  is  insufficient 
Under  section  26  of  the  code,  in  pleading  the  statute  of  limitation  in 
force  in  another  state,  in  bar  of  the  action,!  it  must  be  averred  that  the 
cause  of  action  arose  in  that  state,  and  was  ijbetween  non-residents  of  this 
state. 

Pbohissort  Note — Release  of  one  Joint  Makfju — A  release  of  one  joint 
maker  of  a  joint  and  several  promissory  note,  by  the  holder  thereof,  oper- 
ates as  a  discharge  of  all  the  joint  parties  to  said  note. 

AFFiDAvrr  FOR  Attachment— Ultimate  Facts  only  to  be  Stated. — ^Undcr 
the  act  of  1876,  an  affidavit  for  an  attachment  nee4  not  state  the  proba- 
tive facts  out  of  which  the  indebtedness  of  defendant  arose,  but  it  is  suf- 
ficient if  the  ultimate  facts  required  by  the  statute  be  shown  as  the  basis 
of  the  writ. 

Appeal  from  Linn  Coanty.  The  facts  are  stated  in  the 
opinion. 

B,  S.  Strahariy  for  appellant. 
Humphrey  <t  Wolve^'ionf  for  respondent. 

By  the  Court,  Prim,  J. : 

This  was  a  several  action  against  the  respondent  upon  a 
joint  and  several  promissory  note,  made,  executed,  and  de- 
livered by  him  and  B.  R.  Freeland  to  the  appellant,  at  San 
Francisco,  California,  on  May  1,  1869. 

To  this  cause  of  action  the  respondent  undertook  to  set 
up  two  defenses:  1.  That  said  note  was  executed  and  made 
payable  in  the  state  of  California;  that  the  respondent  was, 
at  the  time  of  the  making  of  said  note,  a  resident  thereof, 
and  has  been  ever  since,  and  now  is  a  resident  of  said  state, 
and  the  statute  of  limitation  of  the  state  of  California  is 
there  set  up  in  bar  of  said  cause  of  action,  to  wit,  four  years, 
the  statute  being  set  out  in  proper  form;  2.  The  second  de- 
fense is  that  the  respondent  was  discharged  from  his  liabil- 
ity upon  said  note,  on  the  ground  that  the  appellant,  for  a 
valuable  consideration,  prior  to  the  commencement  of  the 
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action,  had  agreed  to  discharge  and  did  discharge  the  said 
Freeland^  his  co-joint  maker,  from  all  liability  npon  said 
note. 

Both  of  these  defenses  were  demarred  to  by  the  appel- 
lant, and  said  demurrer  being  overruled  by  the  court,  and 
the  appellant  electing  to  stand  upon  his  demurrer,  the 
court  rendered  judgment  against  him  for  costs,  from  which 
he  has  appealed  to  this  court.  A  motion  was  also  interposed 
by  the  respondent  in  the  court  below,  to  discharge  the  attach- 
ment, upon  the  ground  of  the  insufficiency  of  the  affidavit 
to  authorize  the  issuance  of  the  writ,  which  was  sustained 
by  the  court. 

The  overruling  of  the  demurrer  to  these  defenses  and  the 
sustaining  of  this  motion  to  dissolve  the  attachment,  are  the 
grounds  of  error  complained  of  by  the  appellant.  The  first 
separate  answer,  we  think,  fails  to  contain  facts  sufficient  in 
law  to  constitute  a  defense  to  the  action,  in  this — it  fails  to 
show  that  the  cause  of  action  arose  between  non-residents 
of  this  state,  which  is  an  essential  fact,  that  must  be  alleged 
in  order  to  show  that  the  action  was  barred  in  the  state  of 
California. 

It  is  alleged  that  the  note  was  executed  in  state  of  Cal- 
ifornia and  that  the  respondent  was  resident  of  said  state, 
has  been  ever  since,  and  now  is,  but  it  fails  to  allege  that 
the  appellant  is  now  or  ever  was  a  resident  of  said  state. 
And  in  this  it  is  defective,  and  insufficient  to  bring  the  de- 
fense within  the  provisions  of  sec.  26,  p.  109  of  the  Code. 
That  section  is  in  these  words:  *^  When  the  cause  of  action 
has  arisen  in  another  state  *  ^  *  between  non-Yesidents 
of  this  state,  and  by  the  laws  of  the  state  where  the  cause 
of  action  arose  an  action  can  not  be  maintained  thereon  by 
reason  of  the  lapse  of  time,  no  action  shall  be  maintained 
thereon  in  this  state.''  The  demurrer  of  appellant  to  this 
defense  we  think  was  improperly  overruled. 

The  facts  alleged  in  the  second  separate  answer  we  think 
are  sufficient  to  constitute  a  defense  to  this  action,  and  that 
the  demurrer  to  said  defense  was  properly  overruled  by  the 
court.  It  is  a  well-settled  rule  of  elementary  law  that  "a 
release  of  one  joint  maker  by  the  holder    *    *    *    will 
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discbarge  all  the  joint  parties,  for  such  a  release  is  a  com- 
plete bar  to  any  joint  suit,  and  no  separate  suit  can  be 
maintained  in  such  case."  (Story  on  Promissory  Notes,  sec. 
425;  Chitty  on  Bills,  3U;  18  Pick.  414.) 

The  only  remaining  ground  of  error  is  based  upon  the 
ruling  of  the  court  in  sustaining  the  motion  of  respondent 
to  dissolve  the  attachment.  This  motion  was  based  upon 
the  insufficiency  of  the  affidavit  to  authorize  the  clerk  to 
issue  the  writ,  and  the  court  below  entertaining  this  view, 
dismissed  the  attachment.  The  affidavit  is  in  the  language 
of  the  statute  without  undertaking  to  set  out  the  probative 
facts  necessary  to  establish  the  ultimate  facts  required  by 
the  statute  to  be  shown  as  the  basis  of  the  writ.  The  present 
statute  under  which  the  attachment  was  issued  was  taken 
from  the  California  practice  act,  and  was  adopted  in  1876, 
and  it  is  a  familiar  rule  of  construction  that  the  legislature, 
in  adopting  the  statute  of  another  state,  adopts  along  with 
it  the  judicial  construction  of  that  state,  as  understood  at 
the  time. 

In  Wheeler  v.  Farmer,  38  Cal.  215,  the  supreme  court  of 
California  had  the  precise  question  presented  here  before 
it,  and  Justice  Sprague,  in  passing  upon  the  question,  said: 
*'  Under  our  statute,  it  is  the  duty  of  the  court  in  which  the 
suit  is  commenced  to  issue  the  writ  upon  the  filing  by  the 
plaintiff  of  an  affidavit  stating  the  ultimate  facts  iu  the 
language  of  the  statute,  together  with  an  undertaking  in 
amount  and  form  as  defined  by  statute.  Upon  such  com- 
pliance with  the  statute,  the  plaintiff  demands  as  a  right  the 
issuance  of  the  writ,  and  in  issuing  the  writ  the  clerk  has  no 
discretionary  power.  He  but  performs  a  ministerial  duty 
in  obedience  to  a  plain  statutory  mandate."  He  then  pro- 
ceeds to  comment  on  the  New  York  authorities  cited,  hold- 
ing that  they  are  inapplicable  to  their  statute.  That  in 
New  York,  to  authorize  the  issuance  of  the  writ,  both  under 
the  revised  statutes  and  the  code,  a  state  of  facts  had  to  be 
shown  to  the  satisfaction  of  a  judicial  officer  to  whom  the 
application  was  made.  And  in  Weavei^  v.  Hayioard,  41  Cal. 
117,  on  the  same  question  being  presented  to  the  court,  it 
was  held  that  ''  the  affidavit  for  an  attachment  need  not 
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state  the  facts  out  of  which  the  indebtedness  of  the  defend- 
ant to  the  plaintiff  arose/*  We  think  the  conrt  erred  in 
dissolving  the  attachment  on  this  ground. 

The  judgment  of*  the  court  below  is  affirmed  as  to  the 
OYermling  of  the  demurrer  to  second  defense,  and  reversed 
as  to  first  defense.  It  is  therefore  ordered  that  this  cause 
be  remanded  to  the  court  below  for  further  proceedings. 
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JAMES   S.   COOPER,   Eespondent,   v.   JOHN  W.  Mo-       lf»  |o 

GKEW  ET  AL.,  Appellants. 

Complaint — Action  on  Undkbtakinq  in  Reflbvin. — In  an  action  brought 
upon  an  undertaking  in  replevin,  facts  were  alleged  showing  the  com- 
mencement of  the  action,  the  undertaking  for  the  immediate  delivery  of 
the  property  in  controversy,  its  delivery,  and  the  failure  to  prosecute  the 
action  of  replevin,  or  redeliver  the  property.  The  complaint  then  al- 
leges, that  by  reason  of  the  premises  aforesaid,  said  undertaking  has 
become  forfeited  to  this  plaintiff,  and  an  action  has  accrued  to  this  plaint- 
iff against  the  said  defendants,  jointly  ai^d  severally,  and  he  hath  right 
to  demand  and  have  from  the  said  defendants,  the  said  sum  of  one  thou- 
sand two  hundred  dollars.  Held,  That  the  facts  so  stated  are  sufficient 
to  constitute  a  cause  of  action. 

Landlord  and  Tenant — Tenancy  in  Crop. — Where  a  landlord  leases  land 
and  reserves  a  part  of  the  crop  as  rent,  the  tenant  can  not  sell  or  dispose 
of  the  part  so  reserved.  The  landlord  and  tenant  are  tenants  in  relation 
to  such  crop. 

Appeal  from  Polk  County. 

This  is  an  action  brought  upon  an  undertaking  in  an  ac- 
tion of  replevin,  heretofore  brought  by  the  appellant  Mc- 
Grew against  this  respondent,  for  the  recovery  of  certain 
wheat  and  oats.  The  undertaking  in  the  replevin  action 
was  executed  by  McOrew,  with  Townsend  and  Logan  as 
sureties,  and  was  for  the  immediate  delivery  of  the  property 
sued  for,  which  delivery  was  had.  Thereafter  the  defend- 
ant in  the  replevin,  the  respondent  here,  had  a  judgment  of 
nonsuit;  but  the  grain,  which  was  the  subject  of  the  contro- 
versy, was  never  redelivered. 

The  additional  facts  are  stated  in  the  opinion. 

B.  S.  Strahan  and  J.  J.  Daly,  for  appellants. 


328  CooPEB  V.  McGeew.  [Sup.  Ct. 

Opinion  of  the  Court — Boise,  J. 

Butler  dk  TruiU,  and  TUmon  Foi-d,  for  respondent. 

By  the  Court,  Boise,  J. : 

It  is  claimed  in  this  case,  by  the  appellant,  that  the  com- 
plaint of  the  plaintiff  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint,  in  setting  out  the 
proceedings  in  the  replevin  action,  shows  what  property 
was  taken  in  that  action,  and  the  termination  of  the  action 
in  favor  of  the  defendant  therein,  who  is  the  plaintiff  in 
this  action.  This  termination  of  the  action  to  recover  the 
property  shows  a  breach  of  the  undertaking  which  the 
plaintiff  in  this  action  alleges  in  terms.  He  then  alleges 
that  by  reason  of  such  forfeiture,  and  because  the  defend- 
ant still  retains  the  possession  of  said  property,  or  its  value, 
and  refuses  to  deliver  to  plaintiff  either  the  property  or  its 
value,  he  is  entitled  to  recover  of  the  defendant  the  sum  of 
one  thousand  two  hundred  dollars,  which  he  says  is  justly 
due  and  owing  to  him,  by  reason  of  such  forfeiture,  etc. 

This  complaint  is  not  perfect  in  form,  but  taken  all  to- 
gether, it  shows  the  plaintiff's  cause  of  action,  and  is,  we 
think,  sufficient,  for  the  facts  are  in  it  out  of  which  the 
plaintiff's  cause  of  action  arises.  The  breach  of  the  under- 
taking gives  the  plaintiff  a  cause  of  action  for  nominal  dam- 
ages, and  as  it  appears  what  property  was  taken,  and  as  the 
plaintiff  claims  that  he  is  entitled  to  recover  for  such  breach 
and  taking  and  retaining  of  the  property,  one  thousand  t\70 
hundred  dollars,  the  defendant  is  fully  advised  by  the  com- 
plaint, of  the  plaintiff's  claim.  (Bliss  on  Code,  Pleading, 
437;  Morris  on  Beplevin,  259.)  It  is  also  claimed  that  the 
circuit  court  erred  in  giving  the  instruction  to  the  jury 
which  is  set  out  in  the  bill  of  exceptions.  In  the  bill  of 
exceptions  it  appears  that  the  plaintiff,  to  support  the  issues 
on  his  part,  introduced  evidence  tending  to  show  that  he 
had  leased  the  premises  upon  which  the  wheat  and  oats 
grow,  which  are  the  subject  of  this  controversy,  to  one 
John  Chandler,  and  that  by  the  contract  between  them. 
Cooper  was  to  receive  the  amount  of  five  hundred  bushels 
of  wheat  for  the  land,  to  be  taken  out  of  the  fii-st  wheat 
threshed  on  the  premises,  and  also  produced  a  certain  bill 
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of  sale  of  Chandler's  interest  in  said  wheat  and  oats,  a  copy 
of  which  is  hereto  attached  marked  exhibit  "A,"  and  made 
a  part  of  this  bill  of  exceptions^  and  hereupon  plaintiff  rested 
his  cause. 

The  defendant,  to  support  the  issues,  on  his  part  intro- 
duced a  mortgage  on  the  said  crop  by  said  Chandler  to  said 
defendant,  executed  on  the  sixteenth  day  of  May,  1878,  a  copy 
of  which  is  hereto  attached,  marked  exhibit  *'  B,"  and  made 
a  part  of  the  bill  of  exceptions;  and  also  offered  evidence 
tending  to  show  that  he  had  taken  possession  of  the  prop- 
erty described  in  said  mortgage  on  or  about  the  sixteenth 
day  of  August,  1878;  and  also  the  pleadings  and  proceed- 
ings in  the  action  by  the  said  John  W.  McGrew  against  the 
said  J.  S.  Cooper,  and  the  yalne  of  the  property  in  dispute, 
and  rested.  After  argument  of  counsel  pro  and  con,  the 
court,  among  other  things,  instructed  the  jury  substan- 
tially as  follows,  to  wit:  **If  the  jury  believe  from  the  evi- 
dence that  by  the  contract  between  Chandler  and  plaintiff, 
Cooper,  in  regard  to  the  letting  of  the  land,  plaintiff  was 
to  receive  five  hundred  bushels  of  wheat  from  the  crop 
raised  on  the  land,  the  first  five  hundred  bushels  threshed, 
for  the  use  of  the  ground,  or  that  Chandler  was  to  have  all 
the  crop  over  and  above  the  five  hundred  bushels  to  pay 
him  for  his  work;  the  plaintiff's  five  hundred  bushels  to  be 
left  on  the  place  and  received  there  by  him ;  then  the  plaint- 
iff and  Chandler  were  tenants  in  common,  and  neither  could 
sell  any  more  than  his  own  interest  in  the  crop,  and  Mc- 
Grew only  took  the  interest  of  Chandler,  what  there  might 
be  over  and  above  five  hundred  bushels,  by  his  purchase  or 
mortgage."  To  which  instruction  and  charge  the  defend- 
ant, by  his  counsel,  then  and  there  excepted. 

Exhibit  "A"  referred  to,  purports  to  convey  and  release 
unto  the  Coopers  all  the  right,  title,  and  interest  which  the 
said  Chandler  had  in  the  premises  and  crops  on  the  twenty- 
third  day  of  August,  1878,  and  nothing  more. 

The  issue  left  to  the  jury  to  which  this  instruction  is  di- 
rected, was  whether  or  not  Cooper  had  leased  the  land  and 
reserved  as  rent  therefor  a  part  of  the  crop  raised;  if  the 
jury  found  that  the  lease  was  on  this  condition  as  to  rent, 
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we  think  that  the  lessor  has  a  right  to  retain  the  rent  which 
was  on  the  land  in  his  possession,  and  that  it  was  not  the 
subject  of  sale  by  the  tenant.  (See  the  case  of  Moidton  y. 
Rohimon,  7  Foster  (27  N.  H.)  550.)  It  is  held  that  "it 
could  never  be  the  intention  or  consent  of  any  judicious 
landlord,  nor  the  wish  of  any  honest  tenant,  that  the  farmer 
should  haye  no  security  for  his  share  of  the  profits  but  the 
honesty  of  his  tenant;  nor  that  the  tenant  should  haye  it  in 
his  power  to  sell  the  entire  crop,  or  subject  it  to  the  pay- 
ment of  his  debts;  when  in  equity  and  justice  neither  he 
nor  his  creditors  have  any  claim  to  more  than  an  undiyided 
share  of  it. 

The  policy  of  the  law  is  to  give  such  effect  to  the  con- 
tract of  the  parties  as  will  carry  out  their  intentions,  when- 
ever it  can  be  done  without  hazard  to  the  rights  of  others. 
And  the  landlord,  having  reserved  a  share  of  the  crop,  is  as 
to  that  share  a  tenant  in  common  with  the  tenant,  and  this 
is  not  inconsistent  with  the  possession  of  the  tenant  in  his 
capacity  of  cultivating  the  land  and  disposing  of  his  share 
of  the  crop.  The  tenant  can  not  sell  or  dispose  of  the  share 
of  the  landlord,  nor  can  such  share  be  levied  on  for  the 
debts  of  the  tenant.  It  seems  to  us  that  this  is  a  just  rale 
to  be  applied  in  such  cases,  as  the  rights  of  the  landlord 
and  tenant  are  both  secured,  and  the  rights  of  third  parties 
are  not  unjustly  affected,  for  the  creditors  of  the  tenant 
should  have  no  claim  on  the  crop  greater  than  the  owner- 
ship of  the  tenant  in  it.     (10  Pick.  205;  15  Barb.  599.) 

We  have  disposed  of  the  questions  in  this  case,  and  find 
no  substantial  error,  and  the  judgment  of  the  circuit  court 
will  be  affirmed. 


L.  ELKIN8,  Appellant,  v.  G.  PARRISH,  Respondent. 

Slight  Evidence  Admissible.  — ^Where  there  are  several  issues  of  fact  made 
by  the  pleadings  to  be  tried  by  a  jury,  it  is  not  error  to  admit  any  evi- 
dence, however  slight,  which  tends  to  prove  any  fact  so  put  in  issue. 

Appeal  from  Linn  County. 

This  action  is  founded  on  an  insfcrument  in  writing  where- 
by the  respondent  agreed  to  deliver  to  the  appellant  a 
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sufficienf  number  of  American  brood  mares  and  colts  at 
their  actual  cash  ySlue  to  amount  to  one  thousand  dollars^ 
at  Wain  Claypool's,  on  the  Upper  Ochico,  in  Wasco  county, 
Oregon,  on  the  first  day  of  October,  1878.  It  is  alleged  on 
the  part  of  the  appellant  that  the  respondent  failed  to  de- 
liyer  the  mares  and  colts  at  the  place  named,  to  the  ap- 
pellant's damage,  etc. 

The  answer  of  the  respondent  denies  the  alleged  failure, 
and  alleges  that  on  the  first  of  October,  1878,  the  parties 
entered  into  another  agreement  whereby  th<B  place  of  de- 
liyery  of  the  mares  was  changed  to  Henry  Clicks',  on 
Willow  creek  in  Wasco  county;  that  the  respondent  was 
ready  to  comply  with  the  agreement  at  the  appointed  time, 
but  that  the  appellant  was  not  present  or  ready  to  receiye 
the  property.  The  reply  puts  in  issue  the  material  allega- 
tions in  the  answer.  The  respondent  had  a  yerdict  and 
judgment.  The  errors  assigned  are  as  follows:  1.  The 
court  erred  in  allowing  respondent's  counsel  to  ask  the  wit- 
ness, O.  Parrish,  the  following  questions:  '^  State  what 
kind  of  a  country  it  was  where  the  horses  were  to  be  de- 
liyered,  and  what  knowledge  Mr.  Elkins  had  of  the  country 
at  the  time  the  contract  was  made."  2.  ''What  is  the 
country  there  used  for,  and  how  is  it  used?"  3.  "State 
whether  the  country  is  fenced  at  the  place  where  the  horses 
were  to  be  deliyered,  and  where  they  were  kept."  4, 
"  State  what  knowledge  Elkins  had  of  the  country  at  the 
time  the  contract  was  made  as  to  how  stock  was  kept  there  ?" 

WecUher/ord  &  Blackburn,  Powell  &  Bilyeu,  for  appellant. 
L,  Flinn,  B.  S.  Strahan,  L.  Bilyeu,  for  respondent. 

By  the  Court,  Pbim,  J. : 

It  is  claimed  by  appellant  that  the  court  erred  in  allowing 
certain  questions  to  be  asked  and  answered  by  the  respond- 
ent, as  follows : 

1.  **  State  what  kind  of  country  it  was  where  the  horses 
were  to  be  deliyered,  and  what  knowledge  Mr.  Elkins  had 
of  the  country  at  the  time  the  contract  was  made  ?"  Answer. 
•*  It  is  a  valley,  timberless  country,  with  yery  little  water. 
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bat  covered  with  grass;  it  is  not  suitable  for  farming  par- 
poses  but  suitable  only  for  cattle,  except  in  the  lower  part 
of  the  valley;  there  are  some  few  farms  and  houses.  Mr. 
Elkins  had  no  knowledge  of  the  Willow  creek  country  at 
that  time,  at  least  he  told  me  he  had  not." 

2.  ''  What  is  the  country  there  used  for,  and  how  is  it 
used?"  Answer.  "For  the  purpose  of  raising  and  pas- 
turing stock;  the  stock  are  turned  loose  upon  the  range." 

3.  "State  whether  the  country  is  fenced  at  the  place 
where  the  horses  were  to  be  delivered,  and  where  they  were 
kept."  Answer.  "  It  is  fenced  where  the  horses  were  to 
be  delivered,  but  not  where  they  were  kept  on  the  range." 

4.  ''  State  what  knowledge  Elkins  had  of  the  country  at 
the  time  the  contract  was  made  as  to  how  stock  were  kept 
there?''  Answer.  ''I  think  that  he  knew  that  stock  were 
kept  there  loose  on  the  range,  as  stock  was  generally  kept 
in  that  country. 

By  reference  to  the  pleadings  it  will  be  seen  that  the  exe- 
cution of  the  written  agreement  upon  which  the  action  is 
based  is  admitted  in  the  answer  of  respondent,  but  that 
eyery  allegation  of  default  is  denied.  And  in  the  separate 
answer  it  is  alleged  that  by  subsequent  parol  agreement, 
the  place  of  delivery  specified  in  the  written  agreement  was 
waived  and  changed  to  Henry  JG!licks',  in  Willow  creek, 
Wasco  county,  Oregon.  And  that  on  the  said  first  day 
of  October,  1878,  the  said  respondent  was  at  the  said 
Henry  Clicks'  on  said  Willow  creek,  and  was  then  and  there 
able,  ready,  and  willing  to  deliver  said  horses,  mares,  and 
colts  to  the  said  appellant,  but  that  he  was  not  there  ready 
or  willing  to  receive  the  same.  And  then  it  is  further 
averred,  by  way  of  counterclaim,  that  respondent  ever  since 
the  first  day  of  October,  1878,  has  constantly  kept  the  said 
mares  and  colts  for  the  appellant,  and  furnished  them  feed 
and  pasturage  and  the  necessary  care  and  attention,  and  that 
the  same' is  of  the  reasonable  value  of  three  hundred  dollars. 

All  these  allegations  of  new  matter  having  been  put  in 
issue  by  the  replication,  we  think  the  questions  to  which 
objections  are  made  were  admissible  as  tending  to  elicit 
facts  which  tend  to  prove  the  counter-claim  of  the  respond- 
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ent.  If  the  country  was  nnfenced  and  »tock  was  allowed 
to  run  loose  on  the  range,  and  a  herder  had  to  be  kept  with 
them,  it  was  more  expensive  to  keep  them  ready  for  deliy- 
ery  than  it  would  haye  been  if  the  stock  had  been  kept  in 
inclosed  pastures.  And  we  thiuk  this  evidence  was  prop- 
erly submitted  to  the  consideration  of  the  jury,  as  tending 
to  elicit  facts  tending  to  prove  the  counter-claim  of  the  re- 
spondent. 

It  appears  from  the  bill  of  exceptions  that  the  court,  in 
passing  upon  the  admissibility  of  this  evidence,  assigned 
the  following  reason  for  its  admission:  '' Because  it  may  be 
presumed  that  the  parties  had  the  nature  of  the  country  or 
place  where  the  contract  was  by  its  terms  to  be  executed, 
in  view  at  the  time  the  contract  was  made,  and  for  the  rea- 
son that  the  circumstances  and  condition  of  the  subject  of 
the  contract,  and  of  time  and  place  when  and  where  it  was 
to  be  executed,  must  be  considered  in  construing  the  con- 
tract. 

This  is  also  assigned  as  error,  but  no  exception  having 
been  taken  to  it  at  the  time,  it  can  not  be  reviewed  in  this 
court. 

Judgment  of  the  court  below  affirmed. 


G.   W.   MILLEK,  Plaintifp  and  Appellant,  v.  W.  N. 
VAUGHN,  Defendant  and  Respondent. 

WATBR-DrrcH — BiOHT  OP  Way. — Where  the  owner  of  a  tract  of  land  granted 
to  another  the  right  of  way  for  a  mill-race,  to  conduct  water  from  a 
stream  above  the  land  to  a  mill  below  it,  the  grantee  did  not  thereby 
become  entitled  to  use  and  appropriate  the  water  of  a  small  stream  on 
the  land  of  the  grantor,  which  ran  across  the  line  of  the  race. 

Idbh. — A  grant  of  the  right  of  way  over  land  for  a  mill-race  is  merely  an 
easement,  and  not  a  right  to  the  land  over  which  the  race  is  constructed, 
nor  to  water  flowing  over  the  land.  Such  rights  remain  with  the  grantor, 
and  no  express  reservation  is  necessary  in  the  deed  granting  the  right  of 
way. 

Appeal  from  Tillamook  Oonntj. 

On  the  sixteenth  day  of  Aagnst,  1872,  the  respondent 
sold  and  conyejed  to  W.  T.  Baxter  fiye  acres  of  land  for  a 
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mill-site,  and  on  the  same  day,  by  a  separate  deed,  con- 
yeyed  to  him  a  right  of  way  across  his  land  for  a  mill- 
race,  for  the  purpose  of  floating  logs  and  supplying  the  mill 
with  water,  as  follows: 

'^This  indenture,  made  the  sixteenth  day  of  August,  1872, 
between  Warren  N.  Vaughn,  of  the  county  of  Tillamook 
and  state  of  Oregon,  of  the  first  part,  and  William  T.  Bax- 
ter, of  the  same  place,  of  the  second  part.  Whereas,  the 
said  parties,  at  the  time  of  the  sealing  and  delivering  of 
these  presents,  are  rightfully  seised  in  fee  a  certain  piece 
of  land  with  the  appurtenances,  in  the  county  of  Tillamook 
aforesaid;  and,  whereas  there  is  in  course  of  construction 
a  race  upon  a  certain  stream  of  water  known  as  the  Kilchis 
river,  the  said  party  of  the  second  part.  Now,  therefore, 
know  all  men  by  these  presents,  that  I,  Warren  N.  Vaughn, 
in  pursuance  of  said  agreement,  and  in  consideration  of  the 
sum  of  one  dollar  to  me  paid  by  the  party  of  the  second 
part,  do  hereby  give,  grant,  sell,  and  convey  unto  the  said 
William  T.  Baxter  and  his  heirs  and  assigns,  a  right  of  way 
in  and  over  the  land,  the  strip  of  land  being  of  the  width  of 
one  rod,  and  runniDg  from  the  east  side  of  said  Vaughn's 
place,  thence  westerly  through  said  place  to  the  saw-mill  of 
said  party  of  the  second  part,  and  the  way  is  and  shall  for- 
ever be  of  said  dimensions;  and  also,  for  the  consideration 
above  mentioned,  the  said  Warren  N.  Vaughn  do  hereby 
give,  grant,  sell,  and  convey  to  the  said  William  T.  Baxter, 
his  heirs  and  assigns,  the  right  to  enter  into  the  said  strip  of 
laud,  to  be  used  as  a  passage-way  as  aforesaid,  for  the  pur- 
pose of  floating  logs  and  supplying  water  to  said  mill.  The 
considerations  of  the  above  grant  are  as  follows,  the  par- 
ties agreeiog  before  the  delivery  of  this  deed:  the  said  Bax- 
ter agrees  where  the  race  enters  and  leaves  the  inclosure  of 
said  Vaughn's  place,  he  will  construct,  or  cause  to  be  con- 
structed, a  good  gate,  for  the  purpose  of  preventing  stock 
from  enteriog  the  above-mentioned  premises,  and  keep  the 
same  in  good  repair;  the  said  Vaughn  reserves  the  right  of 
putting  fences  or  bridges  across  the  said  race  at  any  point 
he  deems  necessary." 

At  the  date  of  the  deed,  Baxter  had  already  commenced 
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the  coDstrnction  of  the  mill-race  from  a  point  on  Kilcbis 
river  about  two  and  a  Lalf  miles  above  the  mill,  towards 
the  land  of  Yaughn.  The  object  in  making  it  was  to  supply 
the  mill  with  water  from  Kilchis  river,  and  to  float  logs 
down  to  the  saw-mill,  and  this  could  only  be  done  by  dig- 
ging the  race  across  the  land  of  respondent/  which  was 
done  after  the  right  of  way  was  obtained.  Two  small 
streams  of  water  on  the  land  of  respondent  ran  across  the 
l^e  of  the  mill-race,  one  of  which  is  known  as  Vaughn  creek^ 
and  since  its  completion,  both  of  them  flow  into  it.  After 
the  race  was  completed,  a  dam  was  made  at  the  head  of  it, 
to  turn  the  water  from  Kilchis  river  into  it.  The  dam  only 
remained  a  short  time,  when  it  was  washed  away,  and  since 
then  the  mill  has  been  supplied  with  water  during  the 
rainy  season  of  each  year  from  Vaughn  creek  and  i\\%  other 
small  streams  which  flow  into  the  race. 

During  the  time  that  Baxter  remained  the  owner  of  the 
mill,  he  did  not  claim  to  have  any  right  to  the  water  in 
Vaughn  creek,  and  the  understanding  between  him  and  the 
respondent  was,  that  the  latter  could  take  it,  if  he  so  de- 
sired, in  a  flume  Across  the  race  and  use  it  as  he  should 
think  proper.  And  when  Baxter  did  use  it  to  propel  the 
mill,  it  was  by  the  license  and  permission  of  the  respondent. 
In  September,  1874,  the  interest  of  Baxter  in  the  mill  and 
its  appurtenances,  including  the  mill-race,  was  sold  at  sher- 
iff's sale,  and  became  the  property  of  the  appellant.  For  some 
time  after  he  became  the  owner  of  the  mill  the  appellant 
did  not  claim  the  water  in  Vaughn  creek  as  a  right  under 
the  deed  giving  the  right  of  way  to  Baxter  for  the  mill-race, 
but  finally  concluded  that  he  had  such  right  by  virtue  of  the 
deed.  In  February,  1879,  the  respondent,  by  constructing 
a  flume  across  the  mill-race  at  Vaughn  creek,  diverted  the 
water  of  that  stream  from  the  race  into  its  ancient  channel, 
for  the  purpose  of  obtaining  water  for  his  cattle.  And  soon 
afterwards  this  suit  was  brought  to  restrain  him  from  divert- 
ing it,  and  for  damages  for  the  alleged  wrongful  act. 

Yocum  ai%d  Clarno,  for  appellant. 
Stotl  dt  Oearm,  for  respondent. 
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By  the  Court,  Kelly,  C.  J. : 

The  deed  made  by  the  respondent  to  Baxter,  on  the  six- 
teenth of  August,  1872,  is  somewhat  informal;  but,  after  all, 
there  is  no  difficulty  in  ascertaining  what  was  the  intention 
of  the  grantor  when  he  made  it,  and  what  was  actually 
granted  by  the  deed.  By  a  recital  contained  in  it,  it  ap- 
pears that  Baxter  was  then  in  the  act  of  constructing  a  race 
along  Kilchis  river,  and  the  testimony  shows  that  the  place 
where  the  water  was  to  be  taken  from  the  river  was  abouc 
one  and  a  half  miles  above  the  upper  end  of  respondent's 
land.  Baxter  was  about  to  erect  a  saw-mill  on  a  small  piece 
of  land  which  he  had  purchased  on  the  lower  end  of  the 
same  that  belonged  to  respondent,  and  the  object  in  making 
the  ra«e  was  to  convey  water  from  Kilchis  river  to  propel 
the  mill,  and  necessarily  to  take  it  across  the  respondent's 
land. 

By  the  deed  the  respondent  granted  to  Baxter,  his  heirs, 
and  assigns,  the  right  of  way  over  a  strip  of  land,  one  rod  in 
width,  from  the  east  side  of  his  tract  of  land,  to  the  saw- 
mill on  the  west  side,  to  be  used  as  a  passage  way  for  the 
purpose  of  floating  logs  to  the  mill  and  supplying  it  with 
water.  The  right  so  granted  was  an  easement,  an  incor- 
poreal right;  a  right  which  was  intangible.  It  was  not 
the  grant  of  a  strip  of  land,  nor  of  any  water  naturally  flow- 
ing on  the  land,  but  simply  the  right  to  dig  a  race  and  con- 
duct water  in  that  race  across  the  land  of  respondent,  for 
the  purposes  specified  in  the  deed.  When  an  easement  is 
granted,  nothing  passes  as  an  incident  to  such  grant  but 
what  is  necessary  for  its  reasfonable  and  proper  enjoyment. 
And  notwithstanding  the  grant,  there  remains  in  the  grantor 
the  right  of  full  dominion  and  use  of  the  land,  except  so  far 
as  a  limitation  of  his  right  is  essential  to  the  fair  enjoyment 
of  the  right  of  way  which  he  has  granted.  And  it  is  not 
necessary  that  the  grantor  should  expressly  reserve  any  right 
which  he  may  exercise  consistently  with  a  fair  enjoyment  of 
the  grant.  Such  rights  remain  with  him  because  they  are 
not  granted.  (3  Kent's  Com.  420;  Maxwell  v.  McAtee,^  B. 
Munroe,  20;  Lyinan  y.  Arnold^  5  Mason,  195.) 
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Points  decided. 


It  appears  from  the  deed  itself,  as  well  as  tbe  evidence 
in  tbe  case,  tbat  it  was  manifestly  the  intention,  both  of  tbe 
grantor,  who  made  the  deed,  and  the  grantee,  who  accepted 
it,  that  the  right  of  way  was  given  to  enable  the  latter  to  con- 
duct the  water  from  Kilchis  river,  not  from  Vaughn  creek, - 
to  the  saw-mill.  And  it  would  be  a  perversion  of  the  terms 
of  the  grant  to  say  that,  because  the  grantee,  neglected  to 
repair  the  dam  in  the  Kilchis  river,  he  thereby  acquired  the 
right  to  supply  his  mill  with  water  from  a  stream  which 
never  was  intended  to  be  granted  to  him,  and  which,  in  fact, 
never  was  granted.  Even  if  tbe  respondents  had  granted 
fee  simple  title  to  the  strip  of  land,  instead  of  simply  the 
right  to  take  water  over  it,  it  is  questionable  whether  Baxter, 
or  his  assigns,  would  be  authorized  to  divert  the  water 
in  Vaughn  creek  from  its  natural  channel,  to  the  injury'  of 
the  riparian  owners  below  the  race-way.  It  is  sufficient  for 
us  to  say  that  no  such  right  exists  under  the  deed  of  the  six- 
teenth of  August,  1872. 

The  decree  of  the  court  below  is  affirmed  with  costs. 


EDGAR  POPPLETON,  Respondent,  v.  YAMHILL 

COUNTY,  Appellant. 

Assessments — Writ  of  Review  to  Correct. — A  writ  of  review  may  be 
prosecuted  to  review  the  orders  made  by  the  board  of  equalization  of  a 
county  correcting  the  assessment  of  an  individual  taxpayer. 

Idem; — Board  of  Equalization — Increasing  Assessments. — Said  board  of 
equalization  has  power  to  raise  the  assessment  of  a  taxpayer,  by  adding 
to  his  assessment  property  owned  by  him,  which  was  not  found  or  in- 
cluded in  his  assessment  by  the  assessor. 

Idem — Fraudulent  Loans  to  Avoid  Taxation. — ^If  a  taxpayer,  having  a 
large  amount  of  notes  and  mortgages,  in  order  to  escape  the  payment  of 
taxes  on  the  same,  borrows  a  sum  of  money  of  a  person  residing  out  of 
the  county,  and  deposits  with  his  creditor  such  notes  and  mortgages, 
for  the  purpose  of  avoiding  the  payment  of  taxes  on  the  same,  such  notes 
are  taxable  in  the  county  where  such  taxpayer  resides;  and  such  deposit 
on  transfer  is  a  fraud  on  the  revenue  of  the  county.  And  it  is  competent 
for  the  board  of  equalization  to  try  this  question  of  fraud. 

PnAcncE— Writ  of  Review,  Questions  of  Fact  not  Tried  on. — In  try- 
ing questions  raised  in  cases  of  review,  this  court  will  not  try  questions 
of  fact  which  were  passed  on  by  the  inferior  court,  unless  such  findings 
are  manifestly  wrong. 
22 
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Notes  and  Mobtqagbs  Taxable. — Notes  and  mortgages  are  property  which 
i^  subject  to  taxation. 

Appeal  from  Tamliill  County. 

•  The  board  of  equalization  of  taxes  for  Yamhill  ootinty,  at 
its  September  term,  1879,  caused  a  notice  to  be  served  upon 
Edgar  Poppleton,  the  respondent,  in  accordance  with  sec- 
tions 88  and  39  of  chapter  57,  Miscellaneous  Laws,  requir- 
ing him  to  appear  before  said  board,  and  show  cause,  if 
any  he  had,  why  certain  notes  and  mortgages  described  in 
said  notice,  should  not  be  assessed  to  him.  On  the  day 
specified  in  said  notice,  Poppleton  appeared  before  the 
board,  and  filed  assignments  of  the  notes  and  mortgages  in 
question,  which  he  had  made  in  favor  of  De  Lashmutt  and 
Oatman,  of  Portland,  and  made  oath  as  to  the  good  faith 
of  such  assignments.  The  notes  and  mortgages  aggregated 
twelve  thousand  two  hundred  and  nine  dollars  and  twentj- 
five  cents.  It  was  claimed  in  behalf  of  Poppleton  that  he 
had  assigned  this  property  to  secure  an  indebtedness  to 
De  Lashmutt  and  Oatman  for  one  thousand  dollars.  Upon 
the  hearing,  the  board  found  that  the  assignment  did  not 
pass  the  assessable  interest  of  Poppleton  to  De  Lashmutt 
and  Oatman,  and  it,  therefore,  increased  his  assessment  by 
the  sum  of  twelve  thousand  two  hundred  and  nine  dollars 
and  twenty-five  cents.  The  case  was  then  taken  before  the 
circuit  court  on  a  writ  of  review,  and  the  .order  and  decis- 
ion of  the  board  of  equalization  was  reversed,  and  it  is 
from  this  decision  of  the  circuit  court  that  this  appeal  is 
taken. 

E.  C.  BradshaWy  H.  dk  A.  M.  Hurley,  for  appellant. 
W,  D,  Fenlon,  James  McCain,  for  respondent. 

By  the  Court,  Boise,  J. : 

It  is  claimed  by  the  appellants  that  this  proceeding  should 
have  been  dismissed  in  the  circuit  court,  for  the  reason  that 
no  writ  of  review  will  lie  from  a  decision  of  a  board  of  equal- 
ization correcting  the  assessment  of  the  property  of  a  tax- 
payer.   This  question  was  before  this  court  in  the  case  of 
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E.  JF.  JRhea,  appdlani,  v.  Umatilla  County^  2  Oregon,  298. 
In  that  case  it  was  held  that  such  board  was  a  tribunal 
whose  decisions  are  subject  to  be  reviewed^  and  we  think 
that  decision  correct. 

It  is  claimed  by  the  respondents  that  the  board  were  not 
authorized  by  the  statute,  p.  756,  sec.  38,  to  assess  the 
notes  in  question,  for  the  reason  that  their  authority  only 
extends  to  making  corrections  as  to  property  already 
assessed  by  the  assessor,  and  not  to  property  which  the 
assessor  has  failed  to  find.  This  question  must  be  deter- 
mined by  the  construction  of  section  38,  which  is  as  follows : 
*'  If  it  shall  appear  to  such  board  of  equalization  that  there 
are  any  lands  or  other  property  assessed  twice,  or  in  the 
name  of  a  person  or  persons  not  the  owner  thereof,  or 
assessed  under  or  beyond  its  actual  value,  or  any  lands,  lots, 
or  other  propetiy  not  asseaaedy  said  board  should  make  the 
proper  corrections."  The  property  in  question  was  prop- 
erty  not  assessed,  and  we  think  is  embraced  in  this  sec^on  in 
terms,  and  that  it  was  a  proper  subject  for  consideration 
and  adjustment  by  the  board. 

We  come  now  to  consider  the  only  important  question  in 
the  case,  which  is.  Was  the  board  warranted,  from  the  evi- 
dence before  them,  in  finding  that  the  property  was  the 
property  of  Poppleton,  and  subject  to  assessment  in  Tam- 
hill  county?  That  the  property  in  the  notes  was  in  Popple- 
ton is  not  questioned,  but  it  is  claimed  that  by  the  evidence 
it  appeared  that  they  were  pledged  to  De  Lashmutt  and 
Oatman  to  secure  the  one  thousand  dollar  note  given  by 
Poppleton  to  them.  If  they  were  so  pledged,  in  good  faith, 
to  secure  the  payment  of  this  note,  then  they  were  not  tax- 
able in  Yamhill  county,  but  were  taxable  in  Multnomah, 
under  section  15,  p.  757  of  the  statute.  But  if,  in  order  to 
avoid  the  payment  of  taxes  in  Yamhill  county,  Poppleton 
borrowed  one  thousand  dollars  of  De  Lashmutt  and  Oat- 
man, and  assigned  or  delivered  these  notes  to  them  for  the 
purpose  of  avoiding  such  taxes,  then  the  4;ransaction  was  in 
bad  faith  and  a  fraud  on  the  revenue  of  Yamhill  county, 
and  the  question  of  the  interest  of  the  respondent  in  this 
transaction  was  a  question  of  fact,  which  the  board  was 
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necessarily  called  on  to  try  from  the  evidence.  We  think 
the  evidence  sufficient  to  show  the  transfer  of  the  notes  into 
the  possession  of  De  Lashmutt  and  Oakman,  and  the  find- 
ing of  the  board  seems  to  indicate  that  such  was  their  view 
of  this  fact.  But  they  found  that  Poppleton  was  the  owner 
of  an  assessable  interest  in  these  notes,  and  that  the  assign- 
ment did  not  pass  the  assessable  interest  in  said  notes.  To 
have  found  this  they  must  have  found  from  the  evidence 
that  these  notes  were  transferred  by  Poppleton  to  avoid  the 
payment  of  taxes  on  them  to  said  county,  which  would  have 
been  a  fraud  on  the  revenue  of  the  county,  and  void  as  to 
the  county,  and  could  not  affect  the  right  of  the  county 
to  have  the  property  taxed.  The  board  have  not  set  out  in 
their  findings  the  facts  found  which  enabled  them  to  arrive 
at  the  conclusion  that  the  transfer  was  to  avoid  the  taxes, 
and  the  respondent  claims  that  there  was  no  evidence  to 
support  such  a  conclusion,  and  that  the  finding  is  not  war- 
ranted. 

We  think  there  was  some  evidence  to  support  such  a  con- 
clusion :  1.  The  security  was  greatly  disproportioned  to  tlie. 
amount  of  money  borrowed,  which  may  have  been  taken  as 
a  circumstance  by  the  board.  To  illustrate,  suppose  a  per- 
son who  is  involved,  and  on  the  eve  of  insolvency,  sells 
ptoperty  worth  twenty  thousand  dollars  to  his  son  for  one 
thousand  dollars.  In  a  suit  by  the  creditors  to  set  aside 
such  a  sale,  it  would  be  competent  for  a  court  to  consider 
the  inadequacy  of  the  consideration,  as  evidence  tending  to 
show  that  the  sale  between  the  father  and  son  was  for 
the  purpose  of  securing  the  property  from  payment  of  his 
debts. 

2.  The  evidence  shows  that  Poppleton  continued  to  loan 
money  in  large  sums,  after  the  giving  of  this  note  of  a  thou- 
sand dollars,  and  shows  that  he  was  in  circumstances  to  pay 
this  note,  which  shows  that  it  was  not  necessity  which  com- 
pelled him  to  deposit  this  large  amount  of  notes  as  security 
for  a  thousand  dollars.  This  tends  to  show  that  so  large 
a  deposit  was  not  necessary  to  secure  this  loan. 

3.  The  evidence  shows  that  one  of  the  large  notes  depos- 
ited by  him  as  collateral,  that  is,  the  note  of  L.  A.  Smith 
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et  al.,  for  two  tboasand  two  hundred  dollars,  was  taken  by 
him  from  the  bank  and  eight  hundred  dollars  collected  on 
it.  This  is  evidence  tending  to  show  that  he  had  control  of 
these  notes,  and  from  these  facts  the  board  may  have  come 
to  the  conclusion  that  the  transfer  to  De  Lashmutt  &  Oat- 
man  was  not  in  good  faith,  and  to  avoid  the  payment  of 
taxes  on  this  large  amount  of  property.  And  as,  in  a  case 
of  this  kind,  it  is  the  duty  of  this  court  to  respect  the  find- 
ings of  inferior  tribunals,  as  to  matters  of  fact  passed  on  by 
them,  when  they  have  the  opportunity  of  seeing  the  witnesses 
and  better  means  of  determining  the  surroundings  of  the 
parties  than  this  court  can  have,  we  think,  as  a  rule,  it  is 
better  to  not  disturb  such  findings  of  fact  on  a  writ  of  re- 
view, which  is  properly  a  proceeding  to  try  questions  of  er- 
rors of  law  which  appear  on  the  record;  and  as  it  is  appar- 
ent that  this  question,  as  to  whether  or  not  this  transfer  was 
made  to  avoid  the  payment  of  taxes,  was  considered  and 
passed  on  by  the  board,  we  think  that  finding  is  binding 
on  us  in  this  proceeding. 

It  is  further  claimed  by  the  respondent  that  notes  and 
mortgages,  being  only  evidences  of  indebtedness,  are  not 
property  subject  to  taxation,  and  refer  to  article  nine,  sec- 
tion one,  of  the  constitution  of  the  state.  This  section  pro- 
vides: "  The  legislative  assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taxation,  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  valua- 
tion for  taxation  of  all  property,  both  real  and  personal." 
Ghoses  in  action  are  a  species  of  personal  property,  and  in 
order  to  judge  correctly  whether  or  not  the  convention  that 
framed  our  constitution  intended  to  include  notes  as  prop- 
erty to  be  taxed  when  they  used  the  words  "  personal  prop- 
erty," in  the  section  just  referred  to,  we  may  profitably  ex- 
amine the  laws  of  the  territory  at  the  time  tlie  constitution 
was  framed  and  promulgated.  Section  3  of  chapter  1 
of  the.  laws  of  the  territory,  then  in  force,  defines  per- 
sonal property,  subject  to  taxation,  as  "  all  household  fur- 
niture, goods,  chattels,  moneys,  and  gold  dust  on  hand  or 
on  deposit,  etc. ;  and  all  debts  due  or  to  become  due  from 
solvent  debtors,  whether  on  account,  contract,  note,  mort- 
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gage,  or  otherwise/' etc.  Now  this  law  was  not  only  in  force 
at  the  adoption  of  the  constitution^  but  by  the  schedule,  ar- 
ticle eighteen  of  the  constitution,  it  was  declared  to  be  the 
law  in  force  under  the  constitution,  and  was  in  force  and 
administered  for  years  after  the  state  goyernment  was  in- 
augurated. We  think,  therefore,  that  the  convention  did 
intend  that  notes  and  mortgages  should  be  regarded  as  per- 
sonal property,  and  subject  to  assessment  for  taxes. 

We  think  in  this  case  the  judgment  of  the  circuit  court 
should  be  reversed,  and  that  the  order  of  the  board  of  equal- 
ization of  Yamhill  county  be  a£Srmed. 


BENJAMIN  GEIFFIN,  Appellant,  v.  JOHN  J.  A.  PIT- 
MAN, ££SPOND£NT. 

Justice's  Court — OmasioN  to  Swsar  Jury. — If  a  jastaoe  of  the  peace, 
through  inadvertence,  omits  to  swear  a  jury  in  the  trial  of  an  action  be- 
fore  him,  and  the  parties,  being  present,  proceed  with  the  trial  of  the 
cause  without  making  any  objection  to  the  jury  until  after  judgment  is 
entered  on  the  verdict,  it  is  then  too  late  for  the  party  against  whom  it 
is  rendered  to  question  its  validity,'  on  the  ground  that  the  jury  was  not 
sworn. 

Idem— -New  Trial,  No  Authortit  to  GtRant. — After  a  justice  of  the  peace 
has  rendered  a  judgment,  on  the  verdict  of  a  jury  in  a  case  tried  before 
him,  he  has  no  authority  to  set  aside  such  judgment  and  grant  a  new 
trial. 

Appeal  from  Tamhill  County. 

This  was  an  action  brought  by  the  respondent  against 
the  appellant  in  a  justice's  court  to  recover  thirty-three 
dollars  and  forty-five  cents.  The  case  was  tried  with  a 
jury,  and  the  plaintiff  had  a  verdict  for  the  amount  claimed, 
upon  which  a  judgmen  t  was  rendered.  Subsequently  it  was 
discovered  that  the  justice  had  inadvertently  omitted  to 
swear  the  jury.  Thereupon,  on  motion  of  the  respondent, 
the  judgment  and  verdict  were  set  aside  and  a  new  trial 
ordered.  Upon  the  second  trial  the  respondent  failed  to 
appear,  and  the  appellant  had  judgment.  The  respondent 
then  obtained  a  writ  of  review,  upon  which  the  second 
judgment  was  reversed  and  the  first  affirmed.  From  the 
order  thus  made  this  appeal  is  taken. 
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E.  C,  Bradshawi  for  appellant. 

H.  dt  A.  M.  Hurley^  for  respondent. 

Bj  the  Court,  Kelly,  C.  J. : 

To  the  ruling  of  the  court  below  the  appellant  assigns 
the  following  errors:  1.  The  court  erred  in  rendering  judg- 
ment on  plaintifiTs  complaint,  for  the  reason  that  said  com- 
plaint does  not  state  facts  su£Scient  to  constitute  a  cause  of 
action.  2.  The  court  erred  in  affirming  the  judgment  of 
the  justice  rendered  on  the  twenty-fourth  day  of  January, 
1878,  for  the  reason  that  said  judgment  had  been  set  aside 
on  motion  of  plaintiff  therein.  8.  The  court  erred  in  sustain- 
ing the  judgment  of  the  justice  rendered  on  the  verdict  of  a 
jnry  that  was  not  sworn. 

In  regard  to  the  first  assignment  of  error,  we  hold  that 
the  same  was  not  well  taken.  The  complaint  alleges  ''  that 
the  plaintiff  on  the  first  day  of  June,  1877,  contracted  with 
the  defendant  to  dig  a  well,  in  which  he  was  to  insure  water, 
for  which  he  agreed  to  pay  the  sum  of  thirty  dollars.  That 
the  work  was  performed  according  to  contract,  and  that  the 
defendant  is  indebted  to  him  in  the  sum  of  thirty  dollars, 
and  *  *  *  "that  no  part  of  the  same  has  been  paid, 
though  due  and  demanded."  Sec.  86,  p.  123,  of  the  code, 
provides  that  ^' in  pleading  the  performance  of  conditions 
precedent  in  a  contract  it  shall  not  be  necessary  to  state  the 
facts  showing  such  performance,  but  it  may  be  stated  gen- 
erally that  the  party  duly  performed  all  the  conditions  on 
his  part."  We  hold  that  the  allegation  *'  that  the  work  was 
performed  according  to  contract,"  is  equivalent  to  stating 
that  the  plaintiff  duly  performed  all  the  conditions  on  his 
part. 

2.  In  support  of  the  second  assignment,  it  is  urge'd  by 
the  appellant  that  inasmuch  as  the  judgment  rendered  by 
the  justice  on  the  twenty-fourth  day  of  January  was  set 
aside  on  the  motion  of  the  plaintiff,  it  was  error  in  the 
oircait  court  to  hold  that  it  was  valid  and  binding.  The 
jastice  had  no  power  to  set  aside  the  judgment  rendered  by 
him  on  that  day,  and  grant  a  new  trial  on  the  twenty-second 
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of  March.  No  such  authority  is  conferred  on  justices  of  the 
peace  by  the  statute,  and  none  being  conferred,  it  can  not 
be  lawfully  exercised. 

3.  It  is  claimed  by  the  appellant  that  the  judgment 
rendered  on  the  twenty-fourth  of  January  was  void  because 
the  jury  was  not  sworn  before  they  proceeded  to  try  the 
case.  The  defendant  was  present  at  the  trial,  and  ought  to 
have  urged  this  objection  to  the  jury,  before  the  rendition 
of  their  verdict.  In  practice,  it  is  required  of  every  one  to 
take  advantage  of  his  rights  at  the  proper  time,  and  neglect 
to  do  so  will  be  considered  a  waiver.  If,  through  inad- 
vertence, it  happens  on  the  trial  of  a  cause  that  the  justice 
fails  to  swear  the  jury,  and  either  party,  being  present  and 
aware  of  that  fact,  remains  silent  and  takes  the  chances  of 
a  verdict  in  his  favor,  he  will  not  be  permitted  to  question 
the  validity  of  it,  if  the  verdict  should  prove  unfavorable  to 
him. 

The  court  did  not  err  in  its  rulings,  and  the  judgment  is 
affirmed. 


HENBT  SCHMIDT,  Appellant,  v.  MAX  VOGT,  PHIL- 
IPENA  CHAPMAN,  and  J.  B.  CBO^SEN,  Respond- 
ents. 

School  Land — Purchaser's  Right  to  Sever  Timber  before  Completikg 
Payments. — The  purchaser  of  a  tract  of  school  land,  having  paid  one 
third  part  of  the  purchase-money,  and  received  a  certificate  of  purchase 
under  section  JO,  p.  632,  of  the  Code,  afterwards  cut  and  piled  up  a 
quantity  of  cord-wood  on  the  land,  and  then  assigned  his  certificate  of 
purchase;  the  assignee  did  not  thereby  become  entitled  to  the  wood  by 
virtue  of  the  assignment  of  the  certificate.  The  wood  so  cut  became 
personal  property  when  severed  from  the  realty,  and  belonged  to  the 
purchaser  of  the  land  who  cut  and  piled  it  up;  and  it  did  not  remain  the 
property  of  the  state  until  the  land  was  fully  paid  for. 

Appeal  from  Wasco  County. 

This  is  an  action  of  trover,  brought  by  the  appellant  for 
the  alleged  conversion  of  one  hundred  and  twenty-five  and 
one  half  cords  of  woods,  valued  at  six  hundred  and  ninety 
dollars  and  twenty-five  cents.  On  the  eighth  of  June,  1877, 
B.  F.  Foley  made  application  to  the  local  agent  of  the  board 
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of  school  land  commissioners  to  purchase  eighty  acres  of 
school  land  in  section  16,  T.  2  S.,  B.  12  E.,  the  price  of 
which  was  one  hundred  dollars.  He  made  the  first  pay- 
ment on  it,  and  gave  two  notes,  amounting  to  sixfcy-six 
dollars  and  sixty-six  cents,  for  the  balance  of  the  purchase 
money,  and  went  into  possession  of  the  land.  After  the 
purchase,  he  cut  the  wood  in  controversy  upon  it,  and  piled 
it  up.  On  the  eighteenth  of  April,  1878,  Vogt  and  Chap- 
man commenced  an  acti(A)  against  Foley,  and  on  the  follow- 
ing day  attached  the  wood,  and  held  it  until  judgment  was 
rendered  in  the  action,  on  the  seventeenth  of  June,  1878, 
against  Foley.  On  the  seventeenth  of  July,  an  execution 
was  issued  on  the  judgment,  and  placed  in  the  hands  of  the 
sheriff,  who  had  previously  attached  the  wood.  This  writ 
was  returned  on  the  seventeenth  of  September,  and  on  the 
same  day,  an  alias  execution  was  issued,  which  was  filed 
with  the  clerk  on  the  fifteenth  of  October,  1878,  without 
any  return  of  the  sheriff's  doings. 

On  the  twenty-second  of  April,  1878,  four  days  after  the 
wood  was  attached,  Foley  transferred  his  right  to  the  land 
on  which  it  was  cut  and  piled,  to  one  Charles  A.  Schuster, 
who  paid  the  balance  of  the  purchase-money,  sixty-six 
dollars  and  sixty-six  cents  and  interest,  on  the  twentieth  of 
May,  to  the  local  agent  of  the  board  of  school  land  commis- 
sioners, and  on  the  twenty-seventh  of  May,  1878,  obtained 
a  deed  for  the  land.  On  the  thirteenth  of  August  follow- 
ing, Schuster  sold  and  conveyed  the  land  and  all  his  right 
and  title  to  the  wood  in  controversy  to  Henry  Schmidt,  the 
appellant,  in  consideration  of  one  hundred  dollars.  The 
wood  was  then  still  upon  the  land.  Thereafter,  by  agree- 
ment between  Foley  and  Chapman  and  Yogt,  the  wood  was 
delivered  to  the  latter. 

c7.  E.  Atwaier,  for  appellant. 
W,  Lair  Hill,  for  respondents. 

By  the  Court,  Kellt,  C.  J. : 

The  position  taken  by  the  appellant  is  that  Foley  had  no 
right  to  cat  the  wood  in  controversy  on  the  land  which  he 
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purchased  from  the  board  of  school  land  commissioners 
until  he  had  fully  paid  for  it,  and  that,  having  done  so,  and 
severed  it  from  the  realty,  it  was  and  still  remained  the 
I)roperty  of  the  state.  That  when  Schuster  bought  the  land 
from  the  state  he  acquired  its  right  and  title  to  the  wood 
also,  and  that  when  Schuster  sold  and  conveyed  the  land 
to  appellant  he  became  the  owner  of  the  wood  as  well 
as  the  land  itself.  We  do  not  consider  this  position  to  be 
correct,  but  conceding  for  the  present  that  it  is,  and  that 
Foley  was  not  the  owner  of  the  wood  when  v  cut  and  piled 
up,  it  does  not  follow  that  when  the  state  conveyed  the  land 
to  Schuster  it  transferred  to  him  the  wood  that  was  upon 
the  land. 

In  the  case  of  JVincher  v.  Shreivabuty,  2  Scam.  3  111.  283,  it 
appears  that  the  plaintiff  went  upon  a  tract  of  land  belong- 
ing to  the  United  States  and  made  a  quantity  of  rails  from 
timber  trees  on  the  land.  The  rails  were  lying  in  piles  on 
the  land  when  the  defendant  entered  and  purchased  it  from 
the  United  States.  He  then  forbade  the  plaintiff  from  tak- 
ing the  rails  off  his  land,  and  hauled  them  away  and  con- 
verted them  to  his  own  use  without  the  consent  of  the 
plaintiff.  In  an  action  to  recover  the  value  of  the  rails, 
Ohief  Justice  Wilson,  delivering  the  opinion  of  the  court, 
said :  '*At  the  time  the  trespass  was  committed  by  the  plaint- 
iff, the  land,  and  consequently  the  timber  growing  on  it,  of 
which  the  rails  were  made,  belonged  to  the  government. 
The  cutting  of  the  timber  was,  therefore,  an  injury  and 
a  trespass  against  the  government,  and  it  had  a  legal  reme- 
dy. Therefore  the  defendant  had  neither  a  right  of  prop- 
erty nor  a  right  of  action  at  the  time  of  the  plaintiff's  tres- 
pass in  making  the  rails.  To  what,  then,  did  he  acquire  title 
by  a  subsequent  purchase  of  the  land  ?  Certainly  not  to  a 
right  of  action  for  a  previous  trespass;  nor  to  the  timber 
which  had  previously  been  severed  from  the  laud  and  con- 
verted into  rails,  farming  utensils,  or  anything  else.  A  cer- 
tificate* of  purchase  or  patent  vests  in  the  patentee  a  title 
to  the  land,  and,  generally,  all  that  is  growing  on  or  is,  in 
contemplation  of  law,  attached  to  the  land,  as  bouses, 
fences,  growing  timber,  etc.,  and,  it  is  said,  fallen  timber, 
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passes  with  the  land.  But  that  which  has  been  severed 
from  the  land,  and  by  the  art  and  labor  of  man  converted 
into  personal  property,  such  as  implements  of  husbandry, 
barrels,  farnitnre,  or  even  rails,  when  not  pat  into  a  fence, 

*  *  *  *  do  not  pass  with  it,  any  more  than  the  grain, 
grass,  or  fruit  which  has  grown  upon  it  and  been  gathered 
from  it.  The  government  being  the  owner  of  the  land  at  the 
time  of  the  trespass  by  cutting  timber,'  it  might  recover  in 
trespass  for  the  injury  done  to  the  land,  or  by  action  of  tro- 
ver to  recover  the  value  of  the  rails,  which  would  certainly 
be  a  ban  to  the  defendant's  recovery  for  the  same  trespass, 

*  *  *  *  The  vendor  and  vendee  of  the  land  can  not 
both  have  a  remedy  for  the  same  trespass."  The  same  prin- 
ciple was  afterwards  enunciated  by  that  court  in  a  similar 
case.    (Broton  v.  Throckmorton,  11  111.  529.) 

Applying  ta  the  case  under  consideration  the  principle 
declared  by  the  supreme  court  of  Illinois,  which  we  hold  to 
be  a  correct  exposition  of  the  law,  it  follows  as  a  necessary 
result  that  no  title  to  the  wood  passed  to  Schuster  when  the 
state  made  him  a  deed  for  the  land;  and  consequently  he 
could  give  none  to  the  appellants;  and  it  is  well  settled  that 
in  an  action  of  trover  the  plaintiff  must  establish  property 
in  himself  at  the  time  of  conversion,  in  order  to  recover. 
(Shelcbm  v.  Soper,  14  Johns.  353.)  We  hold,  however,  as  a 
matter  of  law,  that  the  wood  for  the  conversion  of  which 
this  action  was  brought,  did  not  belong  to  the  state,  but 
that  Foley  was  the  owner  of  it  after  it  became  personal 
property  by  severance  from  the  realty.  He  had  purchased 
the  land,  paid  one  third  of  the  purchase  money,  and  given 
his  notes  for  the  balance;  and  was  in  the  lawful  possession 
of  it.  He  could  not,  therefore,  on  any  principle  of  law,  be 
considered  a  trespasser  when  he  cut  the  wood  upon  it,  nor 
be  held  responsible  for  the  value  of  it.  The  legislative  as- 
sembly, when  it  authorized  a  sale  of  the  school  lands  be- 
longing to  the  state,  imposed  no  condition  upon  the  pur- 
chaser as  to  the  manner  in  which  he  should  use  the  land. 
Whether  it  is  good  policy  or  not  to  permit  him  to  cut  down 
and  dispose  of  growing  timber,  before  he  has  fully  paid  the 
purchase  money,  is  a  matter  for  legislative  consideration, 
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with  which  the  courts  have  nothing  to  do.  It  is  for  them 
to  say  that  any  restrictions  should  be  imposed  upon  him  in 
the  enjoyment  of  the  land,  or  the  use  he  shall  make  of  it. 
.  It  is  true  that  a  pre-emption  settler  on  the  public  lands, 
before  purchasing  the  same,  is  not  allowed  to  cut  down  and 
dispose  of  growing  timber,  other  than  such  as  may  be  neces- 
sary for  his  own  use  in  the  ordinary  course  of  husbandry. 
But  that  is  because  the  land  belongs  to  the  United  States, 
and  the  settler  has,  at  most,  but  a  license  from  the  govern- 
ment to  occupy  it,  and  the  right  to  purchase  the  same  within 
a  specified  time,  at  the  minimum  price.  He  is  not,  there- 
fore, permitted  to  lessen  the  value  of  the  land  which  is  not 
his  own. 

It  follows,  from  the  view  we  take  of  the  law,  that  the  ap- 
pellant never  had  any  interest  or  property  in  the  wood  in 
controversy,  and  that  he  is  not  entitled  to  recover  in  this 
action.  It  is  not  necessary,  therefore,  to  examine  or  coii- 
sider  the  other  points  raised  in  the  argument  by  counsel. 

The  judgment  of  the  circuit  court  is  a£Srmed  with  costs. 
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du  4J4         JOHN  J.  GEBRISH  et  al.,  Appellants,  v.  A.  HIN- 

MAN  ET  AL„  Eespondents. 

Devise— Sfbaks  from  Timb  of  Testator's  Death. — The  general  rule  is^ 
that  a  devise,  in  designating  the  objects  of  the  testator's  bounty,  speaks 
from  the  time  of  his  death,  unless  a  contrary  intent  can  be  inferred  from 
some  particular  language  of  the  will,  or  from  such  extrinsic  facta  as  may 
be  entitled  to  consideration  in  construing  its  provisions. 

Will — Construction. — The  will  of  G.  provided  as  follows:  "I  devise  all 
that  may  remain  of  my  real  and  personal  property,  to  each  of  my  living 
children,  and  the  children  of  my  deceased  daughters,  alike."  Held,  That 
the  latter  being  mentioned  in  their  representative  capacity,  thus  evincing 
the  purpose  of  the  testator  to  give  them  the  shares  their  mothers  would 
have  taken  if  they  had  survived  him,  the  property  should  be  divided  per 
stirpes  and  not  per  capita. 

Appeal  from  Tamhill  County. 

This  is  a  suit  for  partition  of  real  property  among  the 
children  and  grandchildren  of  James  Gerrish,  under  his 
will.     The  clause  in  the  will,  under  which  the  parties  all 
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claim^  is  as  follows,  to  wit:  ''I  give  and  bequeath  to  my 
beloved  wife,  Mary  Ann,  all  the  rest  and  residue  of  my  real 
and  personal  property  for  her  life-time.  At  her  decease  I 
do  devise  and  bequeath  all  that  may  remain  of  my  real  and 
personal  property  to  each  of  my  living  children  and  the 
children  of  my  deceased  daughters  alike,  to  be  divided  as 
a  majority  of  them  shall  say,  by  sale  or  otherwise." 

When  this  will  was  signed  the  testator  had  three  children 
— two  sons  and  a  daughter,  living — and  two  daughters  dead, 
who  had  left  children.  At  the  time  of  the  death  of  the 
testator  he  had  two  sons  living,  and  the  children  of  three 
daughters,  deceased;  and  such  were  the  objects  of  his 
bounty  at  the  time  of  the  decease  of  Mary  Ann,  the  tenant 
for  life. 

James  McCain^  W,  D,  Fenton,  and  Northup  dk  GKlbet't,  for 
appellants. 

ShaUuck  &  KUlin,  and  T.  H.  Tongue^  for  respondent. 

By  the  Court,  Prim,  J. : 

The  parties  to  this  suit  all  claim  under  the  will  of  James 
Gerrish,  and  the  clause  under  which  they  claim  is  as  follows : 
"I  give  and  bequeath  to  my  beloved  wife,  Mary  Ann,  all 
the  rest  and  residue  of  my  real  and  personal  property  for 
her  life-time.  At  her  decease  I  do  devise  and  bequeath  all 
that  may  remain  of  my  real  and  personal  property  to  each 
of  my  .living  children  and  the  children  of  my  deceased 
daughters  alike,  to  be  divided  as  a  majority  of  them  shall 
8ay,  by  sale  or  otherwise." 

Upon  the  construction  of  this  clause,  two  questions  are 
presented  for  consideration :  1.  At  what  time  does  the  will 
speak  as  to  the  objects  of  the  testator's  bounty,  at  the 
time  of  his  death  or  at  the  date  of  the  will  ?  2.  How  do 
the  objects  of  his  bounty  take,  pei'  capita  or  pe>'  stirpes? 

On  the  first  proposition,  it  is  claimed  by  the  appellants 
that  the  will,  in  designating  the  objects  of  the  testator's 
bounty,  speaks  from  the  time  of  his  death  and  was  from  the 
date  of  the  will.  This  proposition  is  correct,  and  is  well 
established  by  the  authorities.     The  general  rule  appears 
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to  be  that  "  a  devise  to  a  class  of  persons  takes  effect  in 
favor  of  those  who  constitute  the  class  at  the  death  of  the 
testator,  unless  a  coutrayry  intent  can  be  inferred  from  some 
particular  language  of  the  will  or  from  such  extrinsic  facts 
as  may  be  entitled  to  consideration  in  construing  its  pro- 
visions." {Campbell  v.  Baivdon,  18  N.  T.  412;  1  Eedfield 
on  Wills,  pp.  7,  8,  9,  210;  Jarman  on  Wills,  pp.  286,  287; 
Walker  v.  WiUiamson,  25  Ga.  540;  21  Conn.  550.)  And  m 
this  case  there  is  no  language  in  the  will  nor  extrinsic  facts 
from  which  a  contrary  intent  can  be  inferred.  Then  we 
hold  that  at  the  time  of  the  death  of  the  testator,  all  of  his 
children  and  the  children  of  his  deceased  daughters  took  a 
vested  interest  in  his  estate,  subject  to  the  life  estate  of  his 
said  wife,  Mary  Ann.  (Henry  WaiTeii  v.  Mary  M.  Hembretf 
ante,  118.) 

The  next  question  to  be  considered  is  whether  the  objects 
of  the  testator's  bounty  are  to  takeper  capita  or  per  stirpes.  In 
this  matter  the  intention  of  the  testator  must  control,  and 
that  must  be  ascertained  by  looking  into  the  language  em- 
ployed by  the  testator  in  designating  the  objects  of  his 
bounty.  The  objects  of  his  bounty  are  designated  as  his 
living  children  and  the  ''children  of  deceased  daughters." 
The  number  and  names  of  the  latter  are  not  mention  in  the 
will,  but  are  merely  referred  to  as  a  class  in  their  repre- 
sentative capacity,  thus  evincing  the  purpose  of  the  testator 
to  give  them  the  shares  their  mothers  would  have  taken  if 
they  had  survived  him.  Such  is  the  construction  given  gen- 
erally by  the  courts  upon  will  containing  similar  provisions. 
(Lyon  V.  Acker,  33  Conn.  222;  Bisk's  Appeal,  52  Pa.  St.  269; 
FisseFs  Appeal,  27  Id.  55;  3  Jones  N.  0.  Eq.  205.) 

Entertaining  the  views  herein  expressed,  we  have  reached 
the  conclusion  that  it  was  the  intention  of  the  testator  that 
his  property  should  be  divided  among  his  descendants 
named  per  stirpes  and  not  per  capita. 

Therefore  it  is  ordered  that  the  decree  of  the  court  below 
be  so  modified  as  to  divide  the  land  into  five  equal  portions. 
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ROSA  N.  GERRISH  et  al.,  Respondents,  v.  JOHN  J. 

GERRISH  et  al.,  Appellants. 

Construction — Will — Adoption  of  Pso visions  by  Reference  to  An- 
other Will, — Where  the  will  of  a  testatrix  otherwise  properly  executed 
refers  to  the  will  of  her  late  husband,  and  so  describes  it  as  to  leave  no 
doubts  of  its  identity,  and  adopts  the  provisions  therein  contained; 
Held,  that  it  becomes  a  part  of  such  will,  and  should  be  considered  in 
construing  its  provisions. 

Idkm. — It  appears  that  the  provisions  of  the  will  of  G.  are  referred  to,^ 
adopted,  and  made  a  part  of  the  will  of  the  testatrix.  Held,  that  the 
children  and  grandchildren  of  the  testatrix  having  been  named  in  the  will 
of  G.,  are  "named  and  provided  for"  in  the  will  of  the  testatrix  within 
the  meaning  of  the  statute. 

Idem — Authoritt  for  Interpreting — Statutes  of  other  States. — When 
the  statute  of  another  state  is  adopted  in  this  state,  we  must  look  prin- 
cipally to  the  decisions  of  that  state  to  ascertain  its  proper  judicial  con- 
litmction. 

Wills — Naming  Children  in— Object  of  Statute. — The  object  of  the 
statute  is  not  to  compel  parents  to  mak^  actual  beneficial  provisions  for 
their  children  and  their  descendants,  but  to  prevent  the  consequences  of 
forgetfulness  or  oversight,  and  to  produce  an  intestacy  only  when  the 
child,  or  the  descendant  of  such  child,  is  unknown  or  forgotten,  and  thus 
unintentionally  omitted. 

.  Appeal  from  Tamhill  County. 

This  suit  is  a  suit  to  quiet  title.  The  respondents  claim 
as  devisees  of  Mary  Ann  Gerrish,  and  the  appellants  claim 
as  her  heirs  at  law.  The  appellants  claim,  that  as  to  them 
the  will  of  Mary  Ann  is  void,  because  they,  being  the  chil- 
dren and  grandchildren,  representing  deceased  children, 
are  neither  named  nor  provided  for  in  the  will  of  Mary 
Ann.  Mary  Ann  made  no  mention  of  or  provision  for  the 
appellants,  except  that  her  will  contained  the  following  pro- 
vision: ''I  direct  that  whatever  may  remain  at  my  death 
of  the  personal  property  bequeathed  to  me  by  my  late  hus- 
band, James  Gerrish,  for  my  life,  shall  at  my  death  be  dis- 
tributed in  accordance  with  the  provisions  made  in  the  last 
will  of  my  said  husband  concerning  the  same."  The  will 
of  James  Gerrish,  refeiTed  to,  provided  as  follows:  "I 
give  and  bequeath  to  my  beloved  wife  Mary  Ann  all  the  rest 
and  residue  of  my  personal  property  for  her  life-time;  at 
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her  decease  I  do  devise  and  bequeath  all  that  may  remain 
of  my  real  and  personal  property  to  each  of  my  living  chil- 
dren and  the  children  of  my  deceased  daughters  alike,  to  be 
divided  as  a  majority  of  them  shall  say,  by  sale  or  other- 


wise." 


The  controversy  is  concerning  the  construction  of  Mary 
Ann's  will.  If  it  be  held  that  the  heirs  generally  are  named 
or  provided  for,  then  the  appellants  take  nothing;  other- 
wise, Mary  Ann  as  to  them  died  intestate  and  they  have  a 
valid  and  subsisting  estate  and  interest  in  the  lands  in  con- 
troversy. 

Shattuch  dt  Killin,  Thos.  Tongue^  B.  IViUiams,  and  Fei\ton 
dc  McCain,  for  appellants. 

Northup  &  Gilbert,  for  respondents. 

By  the  Court,  Pbim,  J. : 

This  is  a  suit  in  equity  to  quiet  title  to  a  certain  parcel 
of  land  lately  owned  by  Mary  Ann  Gerrish,  deceased.  The 
respondents  claim  as  the  devisees  of  said  Mary  Ann,  and 
the  appellants  claim  as  her  heirs  at  law.  The  appellants  are 
the  children  and  grandchildren  of  the  deceased,  and  they 
claim  that  said  will  is  void  because  they  are  neither  named 
nor  provided  for  therein;  and  that  is  the  question  to  be  de- 
cided on  this  appeal.  The  statute,  page  788,  section  10, 
provides  that  '4f  any  person  make  his  last  will  and  die, 
leaving  a  child  or  children,  in  case  of  their  death,  not  named 
or  provided  for  in  such  will,  although  born  after  the  making 
of  such  will  or  the  death  of  the  testator,  every  such  testator, 
so  far  as  shall  regard  such  child  or  children,  or  their  de- 
scendants, not  named  or  provided  for,  shall  be  deemed  to 
die  intestate."     *    *    ^t    *     It  is  admitted  that  the  will 

« 

itself  makes  no  direct  reference  to  the  other  children  of  the 
testatrix,  but  it  is  claimed  that  it  refers  to  her  husband's 
will,  and  adopts  the  provisions  made  in  that  for  all  of  her 
children  and  descendants. 

The  clause  in  the  will  which  refers  to  her  husband's  will 
is  as  follows:  "I  direct  that  whatever  may  remain  at  my 
death  of  the  personal  property  bequeathed  to  me  by  my 
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late  husband,  James  Gerrisk,  for  my  life,  shall  at  my  death 
be  distributed  in  accordance  with  the  provisions  made  in 
the  last  will  of  my  said  husband  conceruiDg  the  same.'* 
This  is  the  only  clause  in  the  will  which  refers  in  any 
manner  to  the  appellants.  The  portion  of  the  husband's 
will,  to  which  the  above  clause  in  the  will  of  the  testa- 
trix refers,  is  as  follows:  **  I  give  and  bequeath  to  my  be- 
loved wife,  Mary  Ann,  all  the  rest  and  residue  of  my  real 
and  personal  property  for  her  life-time;  at  her  decease  I 
do  devise  and  bequeath  all  that  may  remain  of  my  real 
and  personal  property  to  each  of  my  living  children  and 
the  children  of  my  deceased  daughter  alike,  to  be  divided 
as  a  majority  of  them  shall  say,  by  sale  or  otherwise."  This 
portion  of  the  will  of  James  Gerrish  is  clearly  referred  to  in 
the  will  of  the  testatrix,  and  the  provisions  thereof  adopted 
as  a  portion  of  her  will.  In  Touneh  v.  Hall  (4  Com.  140),  it 
was  held  that  '*  where  a  will,  otherwise  properly  executed, 
refers  to  another  paper  ^already  written,  and  so  describes  it 
as  to  leave  no  doubt  of  its  identity,  such  paper,  it  seems, 
makes  part  of  the  will,  although  the  paper  be  not  subscribed 
or  even  attached." 

In  this  case  there  can  be  no  question  as  to  the  identity  of 
the  instrument  referred  to.  The  husband  of  the  testatrix 
had  been  dead  and  his  will  admitted  to  probate  several 
years  before  her  will  was  written.  In  fact,  she  was  then  en- 
joying under  the  provisions  of  his  will  a  life  estate  in  sev- 
eral farms  and  a  large  amount  of  personal  property.  Then, 
considering  the  language  of  the  will  of  James  Gerrish,  thus 
adopted  and  made  a  part  of  the  will  of  the  testatrix,  we 
think  there  was  a  sufficient  naming  of  the  appellants  to  bring 
the  case  within  the  provisions  of  the  statute. 

Our  statute  is  an  exact  copy  of  the  Missouri  statute,  and 
the  courts  of  that  state  having  been  called  upon  frequently 
to  construe  it,  we  must  look  principally  to  the  decisions  of 
that  state  to  ascertain  its  proper  judicial  construction.  In 
that  state  it  is  held  that  the  statute  does  not  require  that  an 
actual  provision  shall  be  made  for  the  children,  nor  that  the 
children  shall  be  designated  by  name;  that  its  object  is  not 
to  compel  parents  to  make  testamentary  provision  for  chil- 
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dren,  bnt  to  prevent  the  consequences  of  forgetfulness  or 
oversight.  In  Hockei^smUh  v.  Sluaher  (26  Mo.  237),  Judge 
Richardson  says:  ^^It  may  now  be  considered  as  settled 
that  the  object  of  this  provision  is  to  produce  an  intestacy 
only  when  the  child  or  the  decendants  of  such  child  is  un- 
known or  forgotten,  and  thus  unintentionally  omitted,  and 
the  presumption  that  the  omission  is  unintentional,  may  be 
rebutted  when  the  tenor  of  the  will,  or  any  part  of  it,  indi- 
cates that  the  child  or  grandchild  was  not  forgotten.*'  In 
that  case  a  bequest  had  been  made  to  a  son-in-law,  without 
naming  his  relation,  and  on  the  application  of  the  daughter 
for  a  child^s  share,  it  was  held  that  the  bequest  must  have 
been  given  to  her  husband  because  he  was  such,  and  the 
daughter,  though  not  named  or  provided  for,  could  not  ha?e 
been  forgotten.  In  Ouitar  v.  Gordon  (17  Mo.  408),  the  tes- 
tator named  his  daughter,  who  was  then  dead,  but  did  not 
name  her  children,  and  that  was  held  a  sufficient  provision 
for  his  grandchildren,  as  they  were  represented  by  their  . 
mother,  who  was  in  his  mind,  though  dead.  To  the  same 
effect  is  Block  et  al.  v.  Block  etah^  3  Ohio,  495;  Beck  y.  ildi, 
25  Mo.  70;  McCouttney  d  al.  v.  Mathea,  47  Id.  533. 
The  decree  of  the  court  below  is  affirmed. 


SAMUEL  D.  GAUNT,  Appellant,  v.  J.  B.   PEEKINS, 

Bespondent. 

Justice's  Court— Default,  at  What  Hour  Taken. — Where  the  docket  of 
a  jastice  of  the  peace  shows  that  he  rendered  judgment  against  a  defend- 
ant for  want  of  an  answer,  without  giving  him  an  hour  after  the  time 
specified  in  the  summons,  in  which  to  mal^e  his  appearance,  such  judg- 
ment will  be  reversed  on  a  writ  of  review. 

Appeal  from  Yamhill  County. 

The  respondent  brought  an  action  in  a  jnstice^s  court 
against  the  appellant,  to  recover  a  balance  due  him  on  an 
account.  A  summons  was  issued  and  served  on  the  appel- 
lant, requiring  him  to  appear  "on  the  twenty-sixth  day  of 
March,  1879,  at  one  o'clock  in  the  afternoon  of  said  day," 
etc.     On  that  day  the  following  proceedings  were  had  be- 
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fore  the  justice,  as  appears  by  Lis  docket:  ^' March  26, 
A.  D.  1879,  one  o'clock  p.  M.  Cause  called.  The  plaintiff 
appeared  in  person,  and  answered  the  call.  The  defendant 
after  being  called  three  times,  came  not,  but  wholly  makes 
default.  The  plaintiff,  therefoi-e,  demands  judgment  for 
the  sum  of  one  hundred  and  six  dollars  and  thirty-seven 
cents.  It  is  therefore  ordered  and  adjudged  by  the  court, 
in  default  of  the  appearance  of  defendant,  that  the  plaintiff 
do  have  and  recoyer  judgment  of  the  defendant  for  the  full 
sum  of  one  hundred  and  six  dollars  and  thirty-seven  cents," 
etc. 

The  appellant  obtained  a  writ  of  review,  and  assigned  the 
following  among  other  errors:  '^That  the  justice  did  not 
give  the  defendant  one  hour  in  which  to  appear,  as  allowed 
by  statute."  After  hearing  the  case,  the  circuit  court  dis- 
missed the  writ  and  affirmed  the  judgment  of  the  justice, 
whereupon  this  appeal  is  taken. 

IV,  D,  Feiiton  and  James  McCain^  for  appellant. 
E,  C.  Bradahaw,  for  respondent. 

By  the  Court,  Kellt,  C.  J. : 

The  statute  regulating  the  manner  of  proceeding  in  jus- 
tice's court  (sec.  124,  p.  479),  is  as  follows:  "  A  party  is 
entitled  to  one  hour,  in  which  to  make  his  appearance, 
after  the  time  specified  in  the  summons,  and  not  otherwise." 
*  *  *  It  appears  from  the  justice's  docket  that  at  one 
o'clock,  the  hour  that  the  defendant  was  summoned  to  ap- 
pear, he  made  default,  and  judgment  was  then  rendered  in 
favor  of  the  plaintiff  for  the  amount  demanded.  The  jus- 
tice should  have  waited  one  hour,  as  required  by  the  statute, 
before  he  entered  the  judgment.  Counsel  for  respondent 
claim  that  there  is  a  legal  presumption  that  the  justice 
properly  discharged  his  duty  in  this  respect.  Such  is  not 
the  case  where  the  contrary  affirmatively  appears. 

The  judgment  of  the  circuit  court,  as  well  as  the  judg- 
ment of  the  justice's  court,  is  reversed. 
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THE  CITY  OF  PORTLAND,  Eespondent,  v.  PEERT  G. 

BAKER,  Appellant. 

PLEADiiro — iNjrNcnoN — ^Irrepababls  Injury. — ^To  warrant  the  eonrt  in 
granting  an  injunction,  it  must  appear  from  the  facts  stated  in  the  com* 
plaint  that  the  plaintiff  will  suffer  irreparable  injury  unless  the  defend- 
ant be  enjoined;  and  the  allegation  in  the  complaint  that  the  plaintiff 
will  be  irreparably  injured  is  not  sufficient.  Facts  must  be  stated  from 
which  the  court  may  judge  of  the  injury  and  its  extent. 

Kmplotment  of  Chin E8E — Remedy  fob  Violation  of  Coktbact  Concebk- 
INO. — Where  the  statute  declares  that  the  employment  of  certain 
laborers  on  the  public  works  shall  render  null  and  void  a  contract  by  a 
contractor  with  a  municipal  corporation,  such  contract  is  forfeited  by  the 
contractor  on  the  doing  the  unlawful  act)  and  the  corporation  may  die* 
regard  the  contract  without  resorting  to  a  court  of  equity  to  annul  the 
contract. 

Appeal  from  Multnomah  County. 

On  the  twenty-ninth  day  of  May,  1879,  in  pursuance  of 
ordinance  No.  2427,  duly  passed  by  the  common  council, 
the  appellant  entered  into  a  contract  with  city  of  Portland, 
for  the  improvement  of  Tenth  street  in  front  of  and  abutting 
upon  block  Nos.  266  and  267  in  said  city.  The  improvement 
consists  of  grading,  laying  sidewalks  and  crosswalks.  The 
consideration,  as  named  in  said  contract,  is  merely  nominal. 

It  is  alleged,  that  previous  to  the  entering  into  the  con- 
tract, the  appellant,  for  the  purpose  of  avoiding  the  provi- 
sions of  the  law  upon  the  subject  of  the  employment  of 
Cliinese  upon  the  public  streets,  had  entered  into  a  private 
contract  with  the  owners  of  the  adjacent  property,  which 
would,  under  the  law,  be  chargeable  for  the  improvement 
made  under  said  contract,  and  that  the  real  consideration 
for  said  work  was  to  be  paid  to  said  appellant  by  such  owners 
without  the  intervention  of  the  city.  That  said  improve- 
ment is  a  public  work  to  be  done  under  the  supervision  of 
the  respondent,  The  City  of  Portland,  and  to  the  satisfac- 
tion of  its  o£Scers  and  agents.  That  by  the  provisions  of 
the  said  contract,  the  appellant  expressly  agreed  and 
promised  not  to  employ  any  Chinese  upon  said  work,  and 
said  contract  was  upon  that  condition.  That  afterward  be 
entered  upon  the  performance  of  the  said  contract,  and  is 
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now  engaged  in  the  same.  That  in  violation  of  the  law  and 
of  the  express  terms  of  said  contract,  he  is  performing,  and 
causing  to  be  performed,  the  labor  of  said  improvement, 
almost  wholly  by  Chinese  labor. 

That  by  reason  of  the  premises,  the  respondent  and  the 
citizens  thereof  have  been  and  are  greatly  damaged,  and, 
unless  restrained,  will  suffer  great  and  irreparable  injury, 
and  that  the  city  has  no  remedy  at  law,  wherefore  it  asks 
that  the  appellant  be  restrained  from  employing  Chinese  on 
said  work. 

The  appellant  demurred.  The  demurrer  was  overruled 
and  judgment  entered  as  prayed  for. 

Northnp  dk  Gilbert,  for  appellant: 

To  entitle  a  suitor  to  an  injunction,  he  must  suffer  irrep- 
arable injury  if  the  injunction  is  not  granted.  This  prin- 
ciple is  a  fundamental  one  in  equity,  and  we  only  quote 
from  many  authorities.  (High  on  Injunctions,  sees.  388, 
421,  428,  486,  519;  11  Am.  Dec.  506.)  The  mere  allegation 
in  the  pleadings  that  plaintiff  will  suffer  irreparable  injury 
if  injunction  not  granted,  is  not  sufficient.  Facts  must  be 
alleged  from  which  it  must  appear  that  such  injury  will 
arise.  (High  on  Injunctions,  sec .  35 ;  Branch  v.  Supervisors, 
18  Cal.  190;  Battie  v.  Stephens,  32  Ga.  25.)  Equity  will  not 
interfere  where  no  irreparable  injury  is  alleged  beyond  an 
averment  of  a  breach  of  contract.  (fV.  Union  Tel.  Co.  v. 
Phila.  li.  R.  Co.  9  Phil.  494.)  Equity  will  not  interfere 
where  the  injury  is  susceptible  of  pecuniary  compensation. 
{Barges  v.  KatUeman,  41  Mo.  480;  Mollis  dk  Co.  v.  Cen.  R. 
R.  Co.  16  N.  J.  Eq.  419;  Pasey  v.  WHgkt,  31  Penn.  396;  Hart 
V.  Marshall,  4  Minn.  294;  Cockey  v.  Can^oll,  4  Md.  Ch.  344.) 
Nor  will  an  injunction  be  granted  for  any  purpose  which 
can  be  attained  by  any  other  process.  {Ward  v.  KeUay,  14 
Abb.  Pr.  107;  Marks  v.  Wilson,  11  Id.  88.)  If  a  statutory 
remedy  exists  for  a  redress  of  the  wrong  complained  of, 
equity  will  not  interfere  by  injunction.  (High  on  Injunc- 
tions, sees.  31,  82,  and  697.)  Nor  will  equity  restrain  a 
party  from  the  violation  of  a  contract  where  the  parties 
have  fixed  the  damages  for  a  violation.     {Nessle  v.  Reese,  19 
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Abb.  Pr.  240;  McCafferty  v.  McCabe,  4  Id.  57.)  Nor  while 
the  right  to  an  injanctiou  is  doabtful.  Conrts  of  eqaity,  in 
granting  injunctions,  act  with  great  caution.  (High  on  In- 
junctions, sees.  523,  762;  Steamboat  Co.  ▼.  Livvtg^ion,  3 
Cow.  755;  Attorney  Oeneralr.  Vtica  Ins.  Co.  2  Johns.  Ch. 
390.) 

Apply  the  principles  above  stated  to  the  case  at  bar.  It 
is  alleged  that  the  plaintiff  will  suffer  irreparable  injury  if 
an  injunction  is  not  granted.  How,  is  not  stated;  nor  are 
facts  stated  from  which  an  injury  can  arise.  The  city  has 
done  its  duty  when  it  provides  properly  improved  streets, 
and  sees  that  the  claim  of  the  contractor  therefor  is  paid 
from  the  proper  fund.  It  can  make  no  difference  to  the 
city  what  class  of  labor  is  employed  in  the  work.  If  the 
contractor  employs  Chinese,  they  get  the  money  that  other- 
wise would  be  paid  to  other  classes  of  labor.  But  if  Chinese 
are  not  employed,  it  does  not  follow  that  citizens  of  Portland 
or  of  Oregon  tvill  or  must  be.  The  latest  importation  from 
the  remotest  corners  of  the  earth,  provided  he  be  not  a 
Chinaman,  may  be  employed.  The  only  qualifications  are 
muscle  and  the  will  to  use  it.  It  is  claimed,  however,  that 
an  open  violation  of  the  law  brings  lawful  authority  into 
disrespect.  This  may  be  so,  but  it  is  not  the  province  of 
equity  to  interfere.  The  only  ground  for  this  would  be, 
that  the  employment  complained  of  constitutes  a  nuisance, 
but  that  can  not  be  claimed  in  this  case.  Even  if  the 
citizens  of  Portland  are  injured  by  the  acts  alleged,  it  is  not 
the  province  of  the  city  itself  to  correct  them.  It  can  not 
maintain  a  suit  to  protect  them  in  their  rights  of  labor.  It 
has  no  such  trust  or  Quixotic  mission,  nor  is  it  its  duty  to 
bring  suits  to  enforce  state  laws.  Its  duty  and  authority 
alike  are  confined  to  its  own  ordinances;  it  derives  its  power 
entirely  from  its  charter.  (Charter  city  of  Portland;  Dillon 
on  Municipal  Corp.,  sees.  9a,  96,  and  10. 

But  a  remedy  exists  at  law.  The  statute  itself  provides 
one.  If  Chinese  labor  is  employed,  the  contract  becomes 
void;  if  void,  then  the  contractor  can  get  no  pay;  a  void 
contract  can  not  be  enforced.    It  was  the  intention  to  make 
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the  remedy  simple  by  stopping  payment.  But  it  is  urged 
that  as  the  consideration  in  this  case  is  a  nominal  one,  the 
contractor  and  th^  owners  of  the  adjacent  property  having, 
prior  to  the  letting  of  the  contract  by  the  city  to  defendant, 
made  a  contract  for  the  improvement  in  which  the  real 
consideration  was  to  be  paid,  the  penalty  is  small  and  the 
contractor  gets  his  pay,  and  thus  the  law  is  evaded.  Not 
so.  The  contract  with  the  property  owners  is  Toid  equally 
with  that  of  the  city.  If  the  property  owners  choose  to  pay 
when  they  can  not  be  compelled  to,  is  it  the  right  of  any  one 
to  prevent  them?  Besides,  the  city  does  not  allege  its 
ignorance  of  this  prior  contract  at  the  time  of  entering  into 
the  contract  with  defendant.  It  is  only  where  one  has 
exercised  due  caution  to  prevent  an  injury,  that  he  can  be 
relieved  by  injunction.  (High  on  Injunction,  sec.  707; 
Bu88  V.  Wilson,  22  Me.  207.) 

The  law  under  which  relief  is  sought  (Laws  of  1878,  p.  9) 
is  void.  It  is  in  conflict  with  the  constitution  and  treaties 
of  the  United  States.  All  treaties  are  the  supreme  law  of 
the  lands.  (Constitution  of  U.  S.  art.  6.)  The  treaty  with 
China  of  June  18,  1858,  and  the  additional  articles  thereto 
of  July  28,  1868,  provide:  ''That  the  two  high  contracting 
parties  recognize  the  inherent  and  inalienable  right  of  man 
to  change  his  home  and  allegiance;  and,  also,  the  mutual 
advantage  of  the  free  migration  and  emigration  of  their  citi- 
zens and  subjects,  respectively,  from  the  one  country  to  the 
other  for  the  purpose  of  curiosity,  of  trade,  or  as  perma- 
nent residents."  Article  YI.  declares:  ''That  Chinese  sub- 
jects visiting  or  residing  in  the  United  States  shall  enjoy 
tbe  same  privileges,  immunities,  and  exemptions  in  respect 
to  travel  or  residence,  as  may  be  then  enjoyed  by  the  citi- 
zens or  subjects  of  the  most  favored  nations.'*  (Pub.  Treat. 
U.  S.  148.)  Chinese  laborers  stand  on  the  same  footing 
with  those  of  Great  Britain.  No  distinction  can  be  made. 
(Baker  v.  Cily  of  Po^iland,  a  decision  of  the  U.  S.  circuit 
court  for  Oregon ;  see,  also,  the  decision  of  Justice  Field  in 
tUe  celebrated  "Queue  Ordinance  Case,'*  lately  rendered; 
Beporter,  August  13,  1879.) 
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J.  C,  Moreland,  City  AUoimey,  aud  A.  H,  Tanner^  for  re- 
spoDclent: 

Two  qaestioi)s  are  presented:  1.  Is  the  law  of  tbis  state, 
prohibitiDg  the  employmeut  Chinese  laborers  upon  streets 
and  pablic  works,  valid  ?  2.  Can  this  law  be  enforced  by 
injunction? 

The  first  question  is  one  of  interest,  and  the  answer  thereto 
involves  questions  of  great  magnitude.     To  defeat  this  law, 
appellant  relies  upon  the  treaty  of  the  United  States  with 
the  Chinese  empire.     In  the  discussion  of  this  question,  we 
admit  fully  the  authority  of  the  United  States  to  make 
treaties  with  foreign  nations.     But  whenever  the  treaty  in- 
fringes upon  the  rights  of  the  states  to  manage  their  domes- 
tic affairs  in  their  own  way,  then  the  treaty  becomes  null 
and  void.     Suppose  this  treaty  had  undertaken  to  grant 
Chinese  in  the  several  states  immunity  from  punishment  for 
crime  committed  in  those  states,  whom  could  it  bind  ?  Cer- 
tainly, no  one.     And  no  treaty  can  be  binding  which  in  any 
wise  infringes  upon  the  right  of  the  states  to  legislate  upon 
all  matters  upon  which  the  power  to  legislate  was  not  dele- 
gated to  the  general  government  by  the  constitution.     The 
treaty-making  power  can  not  rise  above  legislative  author- 
ity.    When  the  power  is  not  expressly  delegated,  or  does 
not  arise  by  necessary  implication,  it  remains  in  the  states. 
The  treaty  provides   that  "Chinese  subjects,  visiting  or 
residing  in  the  United  States,  shall  enjoy  the  same  privi- 
leges, immunities,  and  exemptions,  in  respect  to  travel  or 
residence,  as  may  be  then  enjoyed  by  the  citizens  or  sub- 
jects of  the  most  favored  nations.*'    These  qualifying  words, 
"in  respect  to  travel  or  residence,"  certainly  mean  some- 
thing.    If  they  imply  the  right  of  the  Chinese  to  come  here 
and  enjoy  all  the  rights  guaranteed  to  other  nations,  in  all 
particulars,  then  why  qualify  their  rights?    These  words 
"travel "and  "residence,"  are  well  defined.     There  is  no 
necessity  of  resorting  to  courts  to  interpret  them.     Their 
meaning  is  known  of  all  men.     Apply  to  this  language  the 
two  familiar  maxims,  both   of    which  are   well-sustained 
axioms  of  constructions,  viz.,   **  The  expression  of  one  thiug 
is  the  exclusion  of  another,"  and  "That  which  is  expressed, 
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puts  an  end  to  that  which  is  implied,"  and  the  discassion 
would  seem  to  be  at  an  end. 

There  is  another  rule  of  constmction,  which  should  be  ap- 
plied to  this  case:  When  the  court  is  at  liberty  to  adopt  one 
of  two  constructions  upon  a  law,  that  will  be  adopted  which 
favors  the  rights  of  our  citizens,  rather  than  that  which  is 
against  their  rights.  Again,  it  is  a  fundamental  rule  of  con- 
struction that  the  court  will,  if  possible,  give  such  a  con- 
struction as  will  give  the  statute  the  effect  intended  by  the 
legislature,  and  every  reasonable  doubt  will  be  solved  in 
favor  of  the  legality  of  the  legislative  action.  (Cooley  Const. 
Lim.  181.) 

There  is  au  authority  directly  against  the  legality  of  this 
law,  in  the  decision  by  his.  honor  Judge  Deady,  in  the' 
United  States  circuit  court,  last  summer.  In  that  case,  the 
learned  judge  holds  that  the  right  to  reside  in  a  foreign 
country  implies  the  right  to  labor  there  for  a  living,  and  that 
any  attempted  intrenchment  upon  that  right  is  beyond  the 
power  of  the  state  as  regards  Chinese. 

His  Honor  Judge  Bellinger,  in  passing  upon  this  case  in 
the  court  below,  reviews  somewhat  this  decision,  and  his 
reasoning  upon  the  case  is  so  apt  that  we  give  it : 

"The  case  of  Baker  v.  The  City  of  PoHland  is  in  point, 
but  I  can  not  admit  the  correctness  of  its  conclusion.  The 
fact  that  the  improvement  in  question  is  a  public  improve- 
ment has  not  been  questioned.  The  state  has  the  power 
and  it  is  its  duty  to  provide  means  of  facilitating  communica- 
tion between  distant  localities.  The  establishment  and 
maintenance  of  roads  is  therefore  one  of  the  high  exercises 
of  its  sovereign  power.  A  street  in  any  city  or  town,  com- 
mon to  all  people,  is  a  public  highway.  The  act  of  a  state 
legislature  authorizing  the  paving  and  grading  of  streets  in 
a  city,  and  the  assessment  of  the  expenses  of  the  same  upon 
the  owners  of  lots  fronting  on  such  street,  has  been  held  to 
be  a  proper  and  constitutional  exercise  of  the  taxing  power 
by  the  legislature.  (Angell  on  Highways,  sec.  181.)  The 
city,  in  opening  or  improving  streets,  exercises  a  merely 
delegated  authority  conferred  by  the  state.  The  right  to 
improve  streets,  and  the  manner  in  which  the  improvement 


362  City  op  Portland  v.  Baeeb.  [Sap.  Cfc 

V 

Argument  for  Beqpondent. 

shall  be  made,  are  matters  exclusively  within  the  r^ulation 
and  coDtrol  of  the  legislature — ^as  much  so  as  the  erection 
of  public  buildings  for  state  uses.  Those  who  perform 
labor  upon  such  improvements  are  in  an  employment  which 
the  state  has  authorized  and  provided  for,  and  which  is  paid 
for  out  of  a  fund  raised,  as  has  been  seen,  by  a  tax.  It 
follows  that  if  the  state  can  not  prohibit  the  employment  of 
any  class  of  persons  upon  street  improvements,  it  can  not 
make  such  prohibition  in  respect  to  any  employment  which 
it  authorizes.  If  the  legislature  should  enact  that  no 
Chinese  subject  should  be  employed  as  guards  at  the  pen- 
itentiary, or  as  janitors  about  various  offices  of  the  state,  or 
as  workmen  upon  the  unfinished  capitol  building,  the  act, 
under  the  authority  cited,  would  not  be  allowed  to  stand. 

''  The  decision  in  the  case  referred  to  is  upon  the  as- 
sumption that  the  right  secured  by  the  treaty  to  subjects  of 
China  to  reside  in  the  United  States  implies  the  right  to 
labor  here  for  a  living.  Conceding  this,  it  does  not  follow 
that  the  right  to  labor  imposes  upon  the  state  the  duty  of 
providing  employment.  If  this  right  to  labor  is  thus 
secured,  it  is  nothing  more  than  the  right  to  labor  for  those 
who  choose  to  employ  them.  Is  its  right  in  this  respect  less 
than  that  of  citizens  within  its  jurisdiction?  The  state  has 
undertaken  to  say  for  itself  that  it  will  not  employ  this 
class.  This  is  not  the  limitation  of  a  right,  but  the  exercise 
of  one.  The  construction  of  public  works  is  sometimes  re- 
sorted to  by  governments  as  a  matter  of  state  policy,  one  of 
the  objects  of  the  improvement  being  to  benefit  the  labor- 
ing classes  by  providing  an  opportunity  for  labor.  The 
propriety  of  the  adoption  of  this  policy  in  this  country  is 
sometimes  urged.  It  would  certainly  not  be  claimed  that 
the  advantages  which  such  a  policy  offers  to  labor  is  neces- 
sarily the  property  of  the  world,  and  that  the  government 
has  not  the  right  in  the  bestowal  of  its  favors  to  discrim- 
inate between  its  own  citizens  and  aliens. 

''  It  is  not  apparent  upon  what  reason  the  objection  to  the 
exclusion  of  Chinese  subjects  from  employment  on  public 
works  can  be  made  that  will  not  apply  to  every  branch  of 
the  public  service,  nor,  if  a  law  which  so  excludes  them  is 
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Yoid,  whj  a  law  which  prescribes  sach  qualifications  for 
office-holders  as  in  effect  excludes  them  from  office  should 
not  also  be  held  to  be  void.  It  is  clear  that  if  the  right  of 
residence  is  impaired  by  the  determination  of  the  state  not 
to  emploj  them,  the  resolution  of  a  manufacturing  corpora- 
tion not  to  emploj  them  will  have  the  same  effect.  In  either 
case,  as  the  argument  goes,  the  opportunity  to  earn  a  living, 
which  the  right  of  residence  is  made  to  imply,  is  abridged. 
*  *  ^  A  court  will  hesitate  in  construing  a  law  to 
imply  an  intention  on  the  part  of  the  law-maker  to  do  that 
which  is  unreasonable.  There  are  no  presumptions  that 
the  treaty-making  power  acted  without  inducement;  that  it 
granted  away  important  priyileges  without  any  compensat- 
ing advantages.  Unreasonable  concession  must  be  clearly 
expressed.  And  it  is  not  probable  in  this  case  that  it  was 
intended  by  the  treaty  power  to  concede  all  the  rights  which 
it  is  the  object  of  government  to  secure  to  its  citizens  for 
the  consideration  which  is  implied  in  the  extravagant  con- 
struction given  the  treaty.  ^  ^  *  Nor  is  it  probable 
that  the  treaty  intended  to  destroy  the  police  power  of  the 
states^*the  right  of  self-preservation  of  which  man  can  not 
be  divested  under  any  form  of  government  or  in  any  state 
of  society.  There  are  no  presumptions  in  favor  of  a  con- 
struction that  makes  the  treaty  so  unreasonable  and  far- 
reaching  in  its  results,  and  that  abolishes  in  favor  of  Chinese 
subjects  that  honorable  distinction  which  is  the  citizen's  just 
pride,  and  i7hich  it  is  obviously  the  policy  of  the  govern- 
ment to  maintain. 

''  In  the  case  of  Ho  Ah  Kow  v.  Sheriff  Nanan,  it  is  de- 
cided that  the  ordinance  which  provides  for  cutting  the 
hair  of  criminals  is  special  legislation,  for  the  reason  that 
upon  Ohinese  subjects  it  operates  as  a  cruel  and  unusual 
punishment;  that  though  general  in  its  terms,  it  operates 
upon  a  specific  class  with  exceptional  severity,  since  the 
possession  of  long  hair  is  a  religious  and  national  custom 
peculiar  to  that  class.  The  decision  is  one  of  unusual  in- 
terest. It  lays  down  the  doctrine  that  when  any  general 
law  bears  with  greater  severity  upon  one  class  than  upon 
others,  although  the  fact  may  be  due  to  the  customs,  peculiar 
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views,  or  religious  beliefs  of  that  class,  such  law  is  special 
legislation  and  void.  Stated  as  broadly  as  the  decision 
states  it,  the  polygamous  practices  of  the  Mormon  sect  will 
find  ample  guarantees  in  the  fourteenth  amendment,  and  a 
sect  religiously  believing  in  human  sacrifice  might  hope  to 
set  aside  any  state  statute  against  homicide. 

''But  the  argument  against  the  infliction  of  cruel  and  nn- 
usual  pnuishmeuthas  no  application  in  the  cases  under  con- 
sideratioD,  and  the  decision  upon  the  ordinance  case  can 
have  no  more  than  a  remote  bearing  in  their  decision. 
Courts  are  never  in  haste  to  declare  acts  of  the  law-making 
power  void,  and  for  that  reason,  in  cases  like  these,  if  the 
words  of  the  treaty  are  susceptible  of  two  meanings,  one 
favorable  to  the  law  of  the  state  and  the  other  hostile  to  it, 
the  former  will  be  allowed  to  prevail.  So  far  as  this  court 
is  concerned,  the  law  of  the  state  against  the  employment  of 
Chinese  subjects  upon  public  works  will  be  enforced." 

The  second  question  suggested,  we  think,  is  one  of  less 
difficulty.  If  the  law  be  valid,  then  the  only  possible  way 
it  can  be  enforced  is  by  injunction.  The  charter  takes  away 
the  right  to  govern  streets  and  highways  from  the  state, 
where  it  was  primarilj'  vested,  and  places  it  in  the  city.  It 
can  designate  the  kind  of  improvement,  and  the  time  and 
manner  of  putting  it  down.  It  pays  the  contractor  by  draw- 
ing warrants  upon  the  fund  for  the  improvement  of  the 
street,  and  that  fund  is  only  supplied  by  the  levy  of  an  as- 
sessment upon  the  owner  whose  property  is  improved.  Kow, 
if  that  owner  shall,  as  alleged  in  this  case,  make  a  private 
contract  to  improve  the  street,  then  it  is  taken  at  a  nominal 
rate  from  the  city.  No  money  is  required  to  be  collected; 
the  contractor  presents  no  bill  to  the  city;  the  work  has 
been  done  by  Chinese  labor;  the  law  of  the  state  and  the 
express  terms  of  his  contract  have  been  violated,  and  yet 
there  is  no  remedy  unless  by  injunction.  When  a  contract 
contains  covenants  to  do  certain  acts,  and  also  other  cove- 
nants to  abstain  from  doing  certain  other  acts,  the  breach 
of  the  negative  covenants  may  be  restrained  by  injunction, 
even  though  there  may  be  no  jurisdiction  to  compel  a  spe- 
cific performance  of  the  affirmative  covenants.    (3  Waits'  Ac^ 
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tions  and  Defenses,  sec.  6,  p.  693;  26  N.  J.  Eq.  40;  1  Holmes, 
253;  Hilliard  on  Inj.  621;  High  on  Inj.  sees.  17,  23,  24,  31^ 
695,  697,  714,  733,  734,  736,  913;  23  N.  J.  Eq.  161;  34  Ind. 
115;  44  Ind.  248;  5  Wall.  74;  39  Wis.  160.) 

In  the  present  case  the  defendant  was  not  only  bonnd  by 
the  provisions  of  the  state  law  not  to  employ  Chinese,  bnt 
he  was  bonnd  by  the  solemnity  of  his  contract.  The  city 
could  not  compel  him  to  go  on  and  employ  other  laborers, 
bnt  in  tlie  language  of  the  celebrated  Lord  Eldon,  ''it  could 
do  the  only  thing  in  its  power;  it  could  induce  him  indi- 
rectly to  do  one  thing  by  restraining  him  from  doing  an- 
other." 

The  enforcement  of  specific  covenants  are  matters  which 
are  properly  cognizable  in  courts  of  equity,  and  the  remedy 
by  injunction  to  prevent  the  violation  of  negative  agree- 
ments not  to  do  a  particular  thing,  is  closely  akin  to  the 
remedy  by  specific  performance  of  agreements  of  an  affirm- 
ative nature.     (High,  on  Inj.  sec.  913.) 

By  the  Court,  Boise,  J. : 

We  think  the  complaint  in  this  case  does  not  show  that 
the  plaintiff  has  or  is  likely  to  suffer  any  pecuniary  injury 
from  the  employment  of  Chinamen  by  the  defendant,  and 
that  the  complaint  does  not  therefore  make  a  case  which 
would  authorize  the  court  to  interfere  by  injunction.  It  is 
true  the  comphiint  alleges  ''  that  by  reason  of  the  premises 
(that  is,  the  employment  of  Chinamen),  the  plaintiff  and 
the  citizens  thereof  have  been  and  are  greatly  damaged, 
and  that  unless  defendant  is  restrained,  will  suffer  great  and 
irreparable  injury."  But  the  complaint  fails  to  allege  in 
what  manner  the  city  is  injured,  either  by  showing  that  the 
work  is  not  well  done,  or  making  any  allegation  of  any  fact 
from  which  the  court  can  conclude  that  any  injury  has  or 
will  result  from  such  employment,  and  facts  showing  the 
injury  must  be  alleged  to  warrant  the  court  in  restraining  a 
defendant  by  injunction,  which  is  the  exercise  by  the  court 
of  an  extraordinary  and  harsh  power,  which  can  not  and 
ought  not  to  be  invoked  or  exercised  except  in  cases  where 
a  plaintiff  is  in  danger  of  suffering  iixeparable  injury.     In 
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High  on  iDJnnctioD,  Bee.  35,  the  rule  is  stated  to  be  that 
"the  mere  allegation  of  irreparable  injury  will  not  suffice 
to  warrant  an  injunction;  but  the  facts  must  appear  on 
which  the  allegation  is  predicated,  in  order  that  the  court 
maj  be  satisfied  as  to  the  nature  of  the  injury/' 

The  contract  in  thiscasp,  between  the  city  and  the  defend- 
ant, was  simply  an  undertaking  on  the  part  of  the  defendant 
to  do  the  work  on  Tenth  street  for  a  nominal  consideration, 
with  the  understanding  that  he  should  be  paid  for  said  work 
by  the  owners  of  the  adjacent  property,  and  that  he  should 
not  employ  Chinamen  to  do  the  work.  The  city  had  no 
pecuniary  interest  in  the  matter  of  who  did  the  work,  except 
to  have  the  work  well  done.  On  this  subject  there  is  noth- 
ing alleged  in  the  complaint,  and  we  are  not  to  presume, 
from  the  employment  of  Chinamen,  that  pecuniary  injury 
would  result. 

If  the  act  of  the  legislature  referred  to  is  in  force,  then 
the  contracts  which  the  defendant  had,  both  with  the  city 
and  with  the  adjacent  owners,  became  void  when  he  violated 
the  law  by  employing  Chinamen,  for  it  provides  that  **  all 
contracts  which  any  person  or  corporation  may  have  for  the 
improvement  of  any  such  street  or  part  of  street,  or  public 
works  or  improvements  of  any  character,  shall  be  null  and 
void,  from  and  after  the  date  of  any  employment  of  any 
Chinese  laborers  thereon  by  the  contractor."  When  the 
fact  of  the  employment  became  known,  the  contract  was  for- 
feited to  the  city,  together  with  the  work  done  by  the 
Chinese.  From  the  time  of  such  violation,  the  contractor 
had  no  more  right  to  work  on  the  street  than  any  other  per- 
son, and  the  city  being  a  municipal  corporation,  with  full 
power  to  protect  its  streets,  had  no  need  of  aid  from  a  court 
of  equity. 

We  think,  therefore,  that  the  plaintiffs  have  not  shown  in 
the  complaint  a  sufficient  case  to  warrant  a  court  of  equity 
in  granting  an  injunction,  for  no  injury  is  shown  to  have 
resulted  or  to  be  likely  to  result  from  the  acts  of  the  de- 
fendant. He  has  violated  the  law,  his  contract  has  become 
null  and  void,  and  the  law  executes  that  penalty  by  depriv- 
ing the  defendant  of  all  benefits  under  the  contract. 
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The  view  we  take  of  this  case  renders  it  unnecessary  to 
decide  the  question,  whether  or  not  this  act  of  the  legislature 
is  in  conflict  with  the  treaty  with  China,  and  we  do  not  ex- 
press any  opinion  on  that  subject. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
plaintiff's  complaint  dismissed  with  costs,  but  without  pre- 
judice to  the  rights  of  plaintiff  to  commence  a  new  suit. 


DANIEL  SPKAGUE,  Appellant,  v.  F.  A.  FLETCHER 

ET  AL.,   BeSPONDENTS. 

Waivsr — Dkuavd  or  Payment— Promissobt  Notjc — F.,  who  was  an  ac- 
oommc(4fttion  indoraor,  indorsed  on  the  back  of  a  note  before  due,  these 
words:  "I  hereby  waive  notice  of  protest  for  non-payment."  Held^  not 
to  be  a  waiver  of  demand  qf  payment  from  the  maker  when  due.  Agree- 
ments of  this  character  are  to  be  constraed  strictly,  and  not  extended 
beyood  the  fair  import  of  the  terms. 

Appeal  from  Multnomah  County.  The  facts  are  stated 
in  the  opinion. 

Caples  (t  Mtdkey,  for  appellant : 

The  complaint  alleges  that  the  indorser  waived  demand 
and  protest  for  non-pajment  by  tfie  following  indorsement 
CD  the  back  of  the  note:  ''I  hereby  waive  notice  of  protest 
for  non-payment."  The  indorsement  on  the  note  is  an  "  ex- 
press waiver,'*  and  an  admission  that  the  note  has  been 
presented  or  need  not  be  presented.  (3  Denio,  16,  same 
case  as  below;  1  N.  T.  186;  Matthey  v.  Oalley,  i  Cal.  63; 
5  East,  230;  Chitty  on  Notes,  747;  19  Ind.  110;  Edwards 
ou  Bills,  594;  Story  on  Promissory  Notes,  347;  Wall  v. 
Bi-y,  1  Louis,  312;  Scotl  v.  OreeH,  lOBarr.  P.  103;  Biles  on 
Bills,  Sharswood's  ed.,  top  350,  note;  Story  on  Notes,  479, 
sec.  354.) 

The  question  here  presented  is  as  to  the  sufficiency  of 
the  pleading.  The  allegation  here  is  much  stronger  than 
in  the  California  case  above  cited;  there  the  allegation  was 
simply  that  Galley  &  David  '*  waived  notice  of  non-pay- 
ment," which  the  court  held  to  be  sufficient.  In  this  case 
the  complaint  alleges  that  Fletcher  **  waived  demand  and 
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notice  of  protest  for  non-payment;"  also  setting  forth  the 
waiyer  in  terms  as  indorsed  on  the  back  of  the  note.  The 
word  protest,  in  a  popular  sense,  and  as  nsed  among  business 
men,  includes  all  the  steps  necessary  to  charge  an  indorser, 
and  where  he  waives  notice  of  protest  he  waives  everything. 
{Coddivgion  v.  Dams  et  al.,  1  N.  T.  186.) 

E,  C  JBradshato  and  Wm.  Strong  dSons,  for  respondents: 

The  language  of  the  indorsement  is  clear  and  distinct: 
"  I  hereby  waive  notice  of  protest  for  non-payment."  This 
does  not  waive  the  necessity  of  a  demand.  It  is  questiona- 
ble whether  it  waives  a  notice  of  non-payment.  Demand 
and  notice  of  non-payment  are  two  distinct  things,  both  of 
which  are  necessary  to  charge  an  indorser.  (Story  on 
Promissory  Notes,  sees.  272,  366;  11  Wend.  629;  6  Mass. 
624;  4  Am.  Dec.  176;  Edwards  on  Bills,  696.) 

By  the  Court,  Prim,  J. : 

This  action  was  brought  against  Fletcher  as  an  accommo- 
dation indorser  on  a  promissory  note.  The  complaint  al- 
leges that  on  the  second  day  of  August,  1875,  one  Jane 
Armstrong  made  and  delivered  to  one  T.  Coyle  her  prom- 
issory note  for  four  hundred  and  eleven  dollars  and  eighty- 
seven  cents,  payable  with  interest  on  one  per  cent,  a  month 
in  ninety  days  after  date.  That  before  the  delivery  of  the 
note  to  Coyle,  Fletcher,  to  secure  the  note  and  as  an  ac- 
commodation to  Jane  Armstrong,  indorsed  the  note  on  the 
back  thereof.  That  afterwards,  and  before  the  note  became 
due,  Coyle  transferred  the  same  to  Bradley,  Marsh  &  Go. 
That  S.  L.  Marsh,  one  of  the  members  of  the  firm  of  Bradley, 
Marsh  &  Co.,  before  the  note  was  due,  transferred  the  same 
to  Levi  Anderson.  That  afterwards,  and  before  said  note 
became  due,  F.  A.  Fletcher  indorsed  on  the  back  his  waiver 
of  demand  and  protest,  as  follows: 

**  I  hereby  waive  notice  of  protest  for  non-payment. 
•'(Signed)  F.  A.  Fletcheb.'' 

And  that  by  reason  of  said  indorsement  of  said  note  by 
F.  A.  Fletcher  aforesaid,  and  his  said  waiver  of  notice  of 
non-payment,  he,  the  said  F.  A.  Fletcher,  became,  and  now 
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is,  liable  for  tbe  payment,  etc.  That  the  note  belongs  to 
the  plaintiff  and  is  wholly  unpaid. 

To  this  complaint,  defendant  Fletcher  interposed  a  de- 
murrer upon  the  ground  that  it  does  not  state  facts  sufiScient 
to  constitute  a  cause  of  action.  The  court  having  sustained 
the  demurrer,  judgment  was  rendered  against  the  plaintiff 
for  costs,  from  which  an  appeal  has  been  taken  to  this  court. 

The  objection  to  the  complaint  is:  That  the  respondent 
is  sued  as  an  indorser  without  any  allegation  of  demand  of 
payment  being  made  iipon  the  maker  when  the  note  became 
due;  nor  is  there  any  excuse  for  the  failure  of  such  demand 
shown .  On  the  other  hand,  it  is  claimed  that  demand  and 
notice  of  non-payment  were  specially  waived  by  an  indorse- 
ment on  the  note  before  due  in  these  words:  *' I  hereby 
waive  notice  of  protest  for  non-payment."  Signed  by  the 
indorser.  The  question  for  determination  is  whether  this 
operated  as  a  waiver  by  the  indorser  of  demand  of  payment, 
as  well  as  a  notice  of  such  non-payment.  We  think  it  did 
not  so  operate.  The  general  rule  is  that  agreements  of  this 
character  are  to  be  construed  strictly,  and  not  extended  be- 
yond the  fair  import  of  the  terms  thereof.  (Story  on  Prom- 
issory Notes,  sec.  272;  Beikshire  Bank  v.  Jones,  6 Mass.  524; 
19  Pick.  375;  Bachia  v.  Shepard,  11  Wend.  629.) 

In  this  case,  the  indorser  does  not  say  that  he  will  waive 
demand  of  payment,  but  that  he  will  ''waive  notice  of  pro- 
test for  non-payment."  Demand  and  notice  are  two  dis- 
tinct things,  both  of  which  are  necessary  to  charge  an  in- 
dorser, and  only  one  of  them  is  waived  by  the  indorser  in 
this  case.  But  it  is  claimed  by  appellant  that  the  indorse- 
ment operated  as  a  waiver  of  both,  and  the  following  decis- 
ions are  cited  to  sustain  the  proposition.  (Coddivgton  v.  Da- 
vis dal.,  3  Denio,  16;  Matlhey  v.  Oalley,  4  Cal.  63;  19  Ind. 
110.) 

In  Coddington  v.  Davis,  the  indorser  wrote  to  the  holder 
as  follows:  ''You  need  not  protest.  T.  B.  C.'s  note  due, 
etc.  Iwill  waive  the  necessity  of  protest."  This  was  held  suf- 
ficient to  dispense  with  a  presentment  and  notice  of  non-pay- 
ment, on  the  ground  that  the  word  "  protest,"  as  used  by  the 
indorser,  in  connection  with  the  promissory  note,  was  under- 
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stood  to  mean  tbe  taking  of  such  steps  as  were  required  bj 
law  to  charge  an  indorser;  that  is,  protest  was  understood 
io  include  both  demand  and  notice.  Although  in  a  tech- 
nical sense^  the  term  protest  means  only  a  formal  declara- 
tion drawn  up  and  signed  bj  the  notary,  yet  as  used  by 
commercial  men  it  includes  all  the  steps  necessary  to  charge 
an  indorser.  (BurrilFs  Law  Diet.  349;  2  Ohio,  N.  S.  345.) 
The  case  in  4  California  is  in  point,  but  not  a  single  case  is 
cited  in  the  opinion  to  sustain  it.  The  case  in  19  Indiana 
does  not  come  up  to  this  case.  There  the  agreement  was 
that  '^  protest  and  notice  of  protest  were  waiyed,"  and  were 
held  sufficient  to  include  waiver  of  demand. 

Thus  it  will  be  seen  that  none  of  the  cases  cited  sustain 
the  proposition  of  appellant  except  the  California  case, 
while  there  are  numerous  decisions  holding  the  contrary 
doctrine.  (C  Mass.  524;  Freeman  v.  O'BHen,  38  Iowa,  406; 
Scoit  V,  Green,  10  Penu.  St.  103.) 

The  judgment  of  the  court  below  is  affirmed,  and  ease 
remanded  to  the  court  below  for  further  proceedings. 

Judgment  affirmed. 


J.  B.  CROSSEN,  Appellant,  v.  R.  P.  EARHAET,  Secbe- 

TARY  OF  State,  Respondent. 

Mileage — Sheriff  Conveying  Prisoners. — A  sheriff  is  not  entitled  to 
mileage  in  addition  to  other  fees  prescribed  in  section  5  of  the  laws  of 
1874,  prescribing  the  fees  of  sheriffs  for  transporting  a  convict  to  the 
state  .penitentiary.  Said  section  5  prescribes  all  the  compensation  a 
sheriff  is  entitled  to  for  such  service. 

Appeal  from  Multnomah  Conntj. 

This  case  is  a  petition  for  a  writ  of  mandamus  to  require 
the  respondent,  as  secretary  of  state,  to  audit,  allow,  and  is- 
sue a  warrant  on  the  treasury  for  thirty  dollars,  which  ap- 
pellant claims  to  be  due  him  for  mileage  in  conveying  a 
prisoner,  conyicted  Otf  felony,  from  the  Dalles  to  the  peoi- 
tentiary  at  Salem,  the  appellant  being  sheriff  of  Wasco 
county,  and  charged  with  the  .duty  of  conveying  said  pris- 
oner as  aforesaid. 
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The  court  below  sustained  the  demurrer  and  gave  judg- 
ment, from  which  this  appeal  is  taken. 

Skaituck  dk  KUlin,  for  appellant: 

The  amount  here  involved  is  small,  but  the  question  ap- 
plies to  all  the  sheriffs  in  the  state,  and  to  every  .prisoner. 
This  mileage  is  claimed  under  the  express  provisions  of  law. 
Every  statute  of  this  state  since  1855  which  has  attempted 
to  regulate  in  a  general  way  the  fees  of  officers,  has  con- 
tained in  letter  or  substance  this  general  provision:  ''Every 
officer  or  person  whose  fees  are  prescribed  in  this  chap- 
ter, who  shall  be  required  to  travel  in  order  to  execute  or 
perform  any  public  duty,  in  addition  to  the  fees  herein- 
before prescribed  shall  be  entitled  to  mileage,  at  the  rate 
of  ten  cents  per  mile,  in  going  to  and  returning  from  the 
place  where  the  service  is  performed."  (Sec.  14,  p.  605  of 
the  Code;  sec.  18,  p.  483  of  laws  of  1855.) 

This  is  a  provision  of  law,  particular  or  special  in  its  char- 
acter, hut  general  in  its  operation.  Through  all  the  changes, 
amendments,  and  repeals  and  re-enactments  of  the  fee  bill, 
or  portions  of  it,  this  provision  has  stood  unrepealed  and 
untouched  until  1876  (Laws  of  1876,  p.  34),  when  it  was 
re-enacted  in  the  same  words,  with  a  proviso  that  it  should 
not  apply  to  assessors.  And  this  re-enactment  in  1876,  ex- 
cepting assessors  out  of  its  provisions,  makes  it  conclusive 
that  it  was  the  legislative  intent  to  allow  sheriffs  mileage  for 
the  service  in  question. 

The  act  of  1874  (p.  125,  sec.  5),  did  not  in  terms  repeal 
this  section  14,  nor  does  it  do  so  by  implication,  for  there 
is  no  repugnance,  either  in  letter  or  spirit,  between  section 
14  and  the  act  of  1874;  for  the  rule  is  that  a  general  statute 
without  negative  words  will  not  repeal  the  particular  pro- 
visions of  a  former  one,  unless  the  two  are  irreconcilably 
inconsistent.  (Sedg.  Stat,  and  Const.  Law,  123-128;  Smith 
Com.  879,  and  authorities  cited;  21  Penn.  St.  42, 43;  70  Id, 
346.)  The  act  of  1874  is  not  a  separate  and  independent 
act.  It  is  a  substitute,  and  nothing  more,  for  sections  2 
and  4,  etc.,  of  the  tit.  1,  chap.  20,  of  the  General  Laws, 
and  section  14  of  the  latter,  re-enacted  by  the  statute  of 
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1876  (p.  34),  applies  to  the  act  of  1874.  Otherwise  there  is 
no  law  whatever  allowing  a  sheriff  mileage  for  auj  serrice 
whatever,  an  oversight  of  which  we  cannot  presume  the 
legislature  guilty.  It  is  said  that  the  travel  in  thid  case  is  itself 
the  duty  or  service  performed,  and  that  per  diem  is  provided, 
and  no  mileage  can  be  allowed,  but  this  is  straining  the 
meaning  out  of  words.  •"Conveying  and  delivering  him" 
surely  imply  something  more  than  merely  traveling  with 
him.  It  is  a  further  duty  to  be  performed  outside  of  the 
sheriff's  business  office,  and  carrying  the  same  responsi- 
bilities and  liabilities  of  other  public  duties,  and  iu  addi- 
tion, the  necessity  of  travel. 

The  former  statutes,  in  providing  for  the  compensation  of 
sheriffs  for  conveying  and  delivering  a  convict  to  the  peni- 
tentiary, provided  in  the  same  paragraph  for  mileage,  while 
this  statute  of  1874  does  not  mention  mileage;  but  from 
this  circumstance  no  argument  can  be  drawn  against  the 
construction  we  claim.  For  the  former  statutes  all  allow 
mileage  for  the  sheriff  **and  such  convict."  If  mileage  for 
.the  convict  had  not  been  provided,  there  would  have  been 
no  necessity  of  mentioning  mileage  in  the  same  paragraph 
in  order  to  entitle  the  sheriff  to  claim  it,  because  section 
14  had  already  provided  for  it,  and  to  have  mentioned  mile- 
age in  the  act  of  1874,  or  in  any  provision  where  the  con- 
vict was  not  coupled  with  the  sheriff  in  drawing  mileage, 
would  have  been  simply  surplusage. 

Dolph,  Bwnaughf  Dolph  dk  Simon^  for  respondent: 

In  sustaining  the  demurrer,  the  court  below  gave  the  fol- 
lowing written  opinion : 

"Prior  to  1874,  the  fees  of  county  clerks  and  sheriffis 
were  provided  for  in  sections  two  and  four  of  chapter  twen- 
ty, of  the  Miscellaneous  Laws.  Section  four  provided, 
among  provisions  for  other  service,  that  the  sheriff  should 
have  '  for  conveying  a  convict  to  the  penitentiary  and  de- 
livering him  to  the  proper  officer  thereof,  four  dollars  per 
day,  besides  mileage  for  himself  and  such  convict,  besides 
the  necessary  expense  incurred  in  guarding  such  convict 
daring  such  conveyance,  to  be  paid  out  of  the  state  treas- 
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ury.'  The  compensation  here  provided  for  applied  to  the 
sheriff  of  Wasco  county.  In  the  same  chapter — chapter 
twenty,  Miscellaneous  Laws — it  was  provided  as  follows: 
'Every  officer  whose  fees  are  prescribed  in  this  chapter, 
who  shall  be  required  to  travel  in  order  to  execute  or  per- 
form any  public  duty,  in  addition  to  the  fees  hereinbefore 
prescribed,  shall  be  entitled  to  mileage  at  the  rate  of  ten 
cents  per  mile,  in  going  to  and  returning  from  the -place 
where  the  service  is  performed.'  (Sec.  14,  chap,  20,  Misc. 
Laws.)  The*  supreme  court  having  held  that  this  provi- 
sion only  applied  to  officers  whose  fees  were  provided  for 
in  that  part  of  the  chapter  which  preceded  this  section,  the 
legislature  of  1876  so  amended  it  as  to  make  it  applicable 
to  every  case  provided  for  iu  the  chapter,  excepting  only 
the  case  of  assessors.  This  amendment,  however,  does  not 
affect  the  question  presented  in  this  case. 

"  In  1874,  the  legislature  passed  an  act  entitled  ''An  act 
to  repeal  sections  two  and  four  of  an  act  approved  October 
23,  1872,  entitled,''  etc.  These  were  the  sections  which 
provided  for  the  fees  of  sheriffs  and  clerks.  The  first  sec- 
tion of  this  act  repeals  sections  two  and  four  of  chapter 
twenty,  Miscellaneous  Laws,  prescribing  the  clerks'  and 
sheriffs'  fees,  in  express  terms.  The  second  section  provides 
a  table  of  fees  for  county  clerks.  The  third,  fourth,  fifth, 
and  sixth  sections  of  the  act  prescribe  the  fees  of  sheriffs. 
Section  five  is  as  follows:  'The  sheriff  shall  receive  for 
conveying  a  convict  to  the  penitentiary,  and  delivering  him 
to  the  proper  officer  thereof,  three  dollars  per  day  for  each 
day  actually  engaged,  besides  necessary  traveling  expenses 
for  himself  and  such  convict,  and  the  necessary  expense  in- 
curred in  guarding  such  convict  during  such  conveyance,  to 
be  paid  out  of  the  state  treasury;  Provided,  That  where 
there  is  direct  communication,  either  •  by  railroad  or  by 
steamboat,  from  the  place  from  which  said  convict  is  to  be 
conveyed  to  the  penitentiary,  no  allowance  shall  be  made 
for  guards.'  This  provision  differs  from  that  contained  in 
section  four,  repealed  by  this  act,  in  this,  that  it  allows  the 
sheriff  three  dollars  per  day  instead  of  four  dollars,  for  con- 
veying convicts  to  the  penitentiary,  and  instead  of  mileage 
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for  the  sheriff  and  convict,  it  allows  him  necessary  traveling 
expenses.'* 

*' Counsel  for  the  petitioner  claims  that  the  effect  of  this 
act  of  1874,  so  far  as  it  relates  to  the  compensation  of 
sheriffs,  is  merely  to  amend  section  fonr,  of  chapter  twenty, 
of  the  Miscellaneous  Laws,  and  that  the  provision  for  mile- 
age for  all  officers  whose  fees  are  prescribed  in  that  chapter, 
and  who  are  required  to  travel,  therefore  applies  to  the  case 
of  sheriffs  when  they  convey  convicts  to  the  penitentiary. 
In  support  of  this  view,  it  is  argued  that  unless  this  act  be 
construed  to  be  amendatory,  and  a  part  of  chapter  twenty, 
of  the  Miscellaneous  Laws,  the  legislature  will  have  done  a 
'  wrong'  to  sheriffs,  since  the  provision  for  mileage  in  any 
case  only  applies  to  persons  whose  fees  are  prescribed  in 
that  chapter.  The  act  of  1874  js  by  its  terms  an  independ- 
ent act.  It  provides  a  complete  table  of  fees  for  sheriffs 
and  clerks.  It  does  not  purport  to  amend  any  part  of  chap- 
ter twenty,  referred  to.  It  expressly  repeals  ceptain  sec- 
tions in  that  chapter,  and  enacts  other  sections  in  lieu  of 
those  repealed.  The  new  enactment  does  not  correspond 
with  the  old  statute  in  the  number  of  the  sections,  or  in  their 
arrangement.  Thus,  the  services  and  fees  prescribed  for 
the  sheriffs  in  sections  three,  four,  and  five  of  the  new  act 
are  embraced  in  four,  five,  and  twelve  of  the  old  one,  and 
the  provision  in  relation  to  conveying  convicts  to  the  peni- 
tentiary, which  constitutes  the  whole  of  section  five  in  the 
new  act,  is  a  portion  of  section  four  in  the  old  one,  while 
section  five  in  the  latter  act  relates  to  the  fees  of  coroners, 
and  is  not  repealed.  A  new  rule  of  construction  will  have 
to  be  discovered  before  the  act  of  1874  can  be  held  to  be 
amendatory  of  the  old  law  in  the  particulars  claimed  in  the 
argument. 

'*  The  object  of  the  new  act,  as  appears  from  the  emer- 
gency clause  expressed  in  it,  was  to  reduce  the  fees  of  clerks 
and  sheriffs.  The  taking  away  of  the  sheriff's  mileage  is 
consistent  with  the  main  object  of  the  act.  If  the  legisla- 
ture carried  this  reduction  to  an  unreasonable  extent,  the 
judges  are  not  for  that  reason  to  reject  the  act.  'For,'  as 
Blackstone  expresses  it,  '  that  were  to  set  the  judicial  power 
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aboye  that  of  the  legislature,  which  would  be  subversive  of 
all  goverument.*  I  do  not,  however,  place  the  decision  of 
this  question  upon  the  ground  that  the  new  act  is  not 
amendatory  of  the  old  one.  I  assume  for  the  purposes  of 
this  case  that  it  is  so  amendatory,  and  that  the  sheriffs  are 
entitled  to  mileage  where  they  are  required  to  travel  in  order 
to  perform  any  service  required  of  them  in  section  3  of  the 
act  of  1874. 

''  Assuming,  therefore,  that  a  sheriff  is  entitled  to  mile- 
age, whenevet  he  is  required  to  travel  in  order  to  perform, 
any  public  daty,  the  question  still  remains,  is  the  travel 
which  he  performs  in  conveying  convicts  to  the  peniten- 
tiary, travel  performed  in  order  to  enable  him  to  execute  a 
duty  required  of  him,  or  is  it  in  itself  the  duty  required  ? 
When  a  sheriff  serves  a  subpena  or  summons  he  is  entitled 
to  receive  twenty-five  cents  for  the  service.  He  may  be  re- 
quired to  travel  fifty  or  more  miles  to  perform  the  daty.  In 
snch  case  the  daty  is  one  thing,  the  travel  another.  The 
compensation  is  for  the  performance  of  the  duty,  of  which 
the  travel  is  no  part.  The  conveyance  of  prisoners  to  the 
penitentiary  necessarily  includes  travel.  To  '  convey  *  a 
prisoner  to  the  penitentiary  is  in  every  case  to  travel  to  the 
penitentiary  and  transport  or  carry  the  prisoner  there. 
The  travel  is  a  necessary  and  prindpal  part  of  the  service 
of  conveying,  for  which  the  statate  allows  three  dollars  per 
day.  If  the  statute,  instead  of  providing  that  the  sheriff 
shall  receive  three  dollars  for  every  day  he  is  actually  en- 
gaged in  conyeying  convicts  to  the  penitentiary,  had  pro- 
vided that  he  shall  receive  ten  cents  per  mile  for  the  service 
of  so  conveying  convicts,  the  argument  now  made  would 
have  applied  with  no  less  force  than  it  now  does.  Whether 
the  compensation  for  the  service  performed  be  measured  by 
the  time  consumed  in  the  act  of  conveying  or  by  the  dis- 
tance traveled,  the  construction  of  the  statute  must  be  the 
same. 

'^  To  say  that  a  sheriff  is  entitled  to  three  dollars  per  day 
and  expenses  of  travel  and  guards  for  conveying  convicts, 
and  to  ten  cents  per  mile  for  all  travel  performed  '  in  order ' 
to  convey,  would  be  a  solecism  in  words  and  in  legislation. 


376  Cbossen  V,  Eabhabt.  [Sop.  Ct 

Argament  for  Bespondent. 

There  is  no  other  service  aside  from  that  of  traTeliug  in  the 
act  of  conveying  prisoners,  to  which  the  per  diem  provided 
for  can  apply.  It  is  not  intended  to  compensate  him  for 
consenting  to  be  sheriff,  for  enjoying  the  honors  or  bearing 
the  responsibilities  of  official  existence.  These  do  not  come 
within  the  language  of  the  provision  which  describes  the 
service.  The  effect  of  the  constraction  contended  for  would 
be  to  make  the  compensation  of  sheriffs  for  this  semce 
greater  under  the  act  of  1874  than  it  was  under  the  old  law, 
and  yet  the  intention  of  the  legislature  was,  as  it  appears 
in  the  act,  to  reduce  the  compensation  of  sheriffs  and  clerks. 
The  provision  allowing  the  sheriff  three  dollars  per  day  for 
the  time  actually  employed  in  conveying  convicts  to  the 
penitentiary,  besides  necessary  traveling  expenses  for  him- 
self and  such  convict  and  the  expense  of  guarding  such 
convict,  includes  all  the  compensation  which  he  can  receive 
in  consequence  of  such  service.'* 

With  the  lucid  statement  of  facts  and  conclusive  argu- 
ment contained  in  the  forgoing  opinion,  we  might  well  rest 
the  case,  but  we  will  briefly  state  the  reasons  why  we  think 
the  petitioner  not  entitled  to  mileage  as  claimed  by  him. 

Section  14,  of  title  1,  of  chapter  20,  of  the  Miscellaneous 
Laws  of  Oregon,  as  amended  by  the  act  approved  October 
20,  1876,  provides  only*"  for  mileage  in  addition  to  the  fees 
prescribed  by  chapter  20.  The  amepded  section  is  as  follows : 

**  Section  14.  Every  officer  or  person  whose  fees  are  pre- 
scribed in  this  chapter,  who  shall  be  required  to  travel  in 
order  to  execute  or  perform  any  public  duty,  in  addition  to 
the  fees  prescribed  in  this  chapter,  shall  be  entitled  to  mile- 
age at  the  rate  of  ten  cents  per  mile  in  going  to  and  return- 
ing from  the  place  where  the  service  is  performed,  except 
assessors,  who  shall  not  be  entitled  to  mileage." 

While  the  act  of  1874  does  not  professedly  and  in  express 
terms  repeal  the  provisions  of  chapter  20  of  th^  Miscellane- 
ous Laws,  in  regard  to  sheriffs'  fees,  yet  being  a  new  and 
independent  act,  repugnant  to  the  previously  existing  law  on 
the  same  subject,  the  former  statute  was  thereby  necessarily 
superseded  and  in  effect  repealed.  (5  Or.  152;  Id.  243; 
Id.  275.)    Wherefore,  the  fees  of  sheriffs  were  not  "pre- 
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scribed  in  tbis  chapter"  20,  but  were  p 
of  1874,  at  the  time  when  section  14,  ( 
20,  was  amended  b;  the  act  of  October: 
are  therefore  not  entitled  to  the  mileag 
mile"  allowed  by  the  aot  of  1876,  to 
were  then  prescribed  in  said  chapter  20 
Laws. 

"  A  snbseqaeot  statate  revising  the  i 
of  a  former  one,  and  evidently  iuteudei 
it,  althongh  it  contains  no  express  word: 
on  principles  of  law,  as  well  aa  on  i 
sense,  operate  to  repeal  the  former." 
Const.  Con.,  sec.  786;  7  Mass.  li 
"When  some  parts  of  a  revised  statnte 
revising  act,  the  parts  omitted  are  not 
vived  by  construction,  but  are  to  be  com 
(Smith's  Stat,  and  Gonat.  Con.,  sec.  ' 
1  Pick.  43.)  There  are  three  points 
the  constrnction  of  all  remedial  statute 
mischief,  and  the  remedy.  *  »  *  A 
of  the  judges  so  to  construe  the  aot  as  t 
chief  and  advance  the  remedy.     (1  Bl.  < 

The  mischief  intended  to  be  remediec 
ber  29,  1874,  is  expressed  in  the  emerj 
act  to  be  that  "  the  present  fees  of  cle 
manifestly  too  high,  and  are  therefore  an 
upon  the  taxpayers."  It  would  be  a 
construction,  indeed,  if  the  judges  shou 
the  above  canon,  and  "  so  construe  th< 
the  remedy  and  advance  the  mischit 
sheriffs  ten  cents  per  mile  under  the  ai 
to  its  letter,  beside  the  fees  and  travelii 
by  the  act  of  1874,  tbos  increasing 
above  what  they  were  entitled  to  receive ' 
of  chapter  20  of  the  Miscellaneous  Law 
tare  declared  to  be  "  manifestly  too  hig 

And,  further,  the  point  made  by  his 
the  court  below,  in  his  opinion  in  this  c 
vexing"  of  a  prisoner  to  the  penitentiary  is  within  itself  the 
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very  **  duty  to  be  performed,"  under  the  provisions  of  either 
see.  4,  of  chap.  20,  Misc.  Laws,  or  of  sec.  5  of  the  act  of 
October  29,  1874,  which  duty  necessarily  includes  the  act 
of  traveling  in  order  to  "convey,"  is  so  unanswerably 
sound,  and  conclusive  of  the  question  at  issue,  that  any 
attempt  on  our  part  to  elaborate  his  argument  in  that  behalf 
would  detract  from  its  conciseness  without  adding  to  its 
force. 

By  the  Court,  Boise,  J. : 

In  this  case  we  are  called  on  to  construe  'section  5  of  the 
act  of  the  legislature  approved  October  29,  1874,  providing 
for  the  fees  of  clerks  and  sheriffs.  Said  section  is  as  fol« 
lows:  "The  sheriff  shall  receive  for  conveying  a  convict  to 
the  penitentiary  and  delivering  him  to  the  proper  officer 
thereof,  three  dollars  per  day  for  each  day  actually  engaged, 
besides  necessary  traveling  expenses  for  himself  and  such 
convict,  and  the  necessary  expenses  incurred  in  guarding 
such  convict  during  such  conveyance."  This  section  is  a 
substitute  for  a  former  section  of  the  general  laws.  See 
Statutes,  603,  which  provides  that  the  sheriff  shall  be  al- 
lowed "for  conveying  a  convict  to  the  penitentiary  and  de- 
livering him  to  the  proper  officer  thereof,  four  dollars  per 
day,  besides  mileage  for  himself  and  such  convict,  besides 
the  necessary  expense  incurred  in  guarding  such '  convict 
during  such  conveyance." 

In  the  section  last  above  quoted,  mileage  was  expressly 
given  to  the  sheriff  for  himself  and  convict;  in  the  latter, 
this  provision  is  left  out,  and  in  lieu  thereof  the  sheriff  is 
given  his  necessary  traveling  expenses  for  himself  and  suck 
convict.  It  is  claimed  that  in  addition  to  the  allowances  in 
this  section,  the  sheriff  is  also  entitled  to  charge  mileage, 
under  section  14  of  chapter  20  of  the  general  laws,  see  p. 
605.  This  section  provides  that  "every  officer  whose  fees 
are  prescribed  in  this  chapter,  who  shall  be  required  to 
travel  in  order  to  perform  any  public  duty,  in  addition  to 
the  fees  hereinbefore  prescribed,  shall  be  entitled  to  mile- 
age, at  the  rate  of  ten  cents  per  mile,  in  going  to  and  re- 
turning from  the  place  where  the  service  is  performed." 
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A  question  is  made  that  the  sheriff  is  not  one  of  the  offi- 
cers whose  fees  are  prescribed  in  the  chapter  referred  to. 
Bnt  suppose  it  be  granted  that  he  is  such  a  person,  did 
he  have  to  travel  to  a  place  where  this  duty  was  to  be  per- 
formed ?  The  duty  to  be  performed  was  to  convey  a  con- 
vict to  the  penitentiary.  The  place  where  the  conveyance 
(which  was  the  duty  to  be  performed)  commenced,  was  at 
the  county  jail  where  the  convict  was  confined,  and  extended 
to  the  penitentiary.  The  conveyance  was  the  transportation 
of  the  prisoner  over  the  journey,  and  the  responsibility  and 
guarding  of  the  prisoner  commenced  at  the  jail  and  con- 
tinued along  the  whole  journey,  as  much  as  the  responsi- 
bility in  the  transportation  of  freight  commenced  at  the 
place  where  the  common  carrier  receives  it  of  the  consignor, 
and  continues  to  the  place  of  delivery  to  the  consignee. 
The  travel  was  included  in  the  conveyance.  If  the  sheriff 
is  required  to  summon  a  juror,  his  duty  is  the  service  which 
must  be  performed  where  the  juror  is,  and  if  he  does  not 
find  him,  the  duty  cannot  be  performed  in  whole  or  in 
part.  • 

But  if  he  is  required  to  transport  property  from  Salem  to 
Portland,  and  he  takes  the  property  at  Salem,  the  service 
begins  to  be  performed  when  he  takes  the  proj)erty,  and 
continues  until  he  has  finished  the  transportation;  the  duty 
to  be  performed  necessarily  extends  over  a  certain  definite 
space,  and  travel  is  a  part  of  the  duty,  as  much  as  reading  a 
sammons  is  part  of  the  service.  If  any  travel  could  be 
charged  in  this  case  for  going  to  the  place  of  performance, 
it  would  be  for  going  to  the  county  jail  to  find  the  prisoner, 
for  there  is  where  the  duty  to  be  performed  must  commence. 
We  think  it  was  the  intention  of  the  legislature  to  fix  in  this 
section  5  all  the  compensation  which  a  sheriff  should  be 
entitled  to  for  this  service. 

The  judgment  of  the  circuit  court  will  be  affirmed. 
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STEPHEN  G.  SPEAR,  Appellant,  v.  J.  W.  CpOK  and 

V,  COOK,  Respondents. 

Right  of  Way  to  Flow  Water — Grant  Construed.— Where  S.  granted 
to  C.  all  the  water  in  a  certain  creek,  and  the  right  to  convey  such 
water  over  the  land  of  S.  to  the  land  of  C,  and  granted  to  C.  the  right 
"to  enter  upon  lot  one  (land  of  S.),  and  build,  maintain,  repair,  and 
keep  up  and  in  operation,  all  claims,  ditches,  pipes,  aqueducts,  or  flumes 
necessary  and  proper  for  the  conveyance  of  said  water  to  the  premises  of 
said  C.,"Buch  conveyance  gives  to  C.  the  right  to  construct  several 
canals  or  courses  for  the  water  over  said  premises  of  S. 

Idem. — By  such  conveyance,  the  grantee  has  the  right  to  convey  all  the 
water,  and  at  different  times  and  places. 

Idem.  —Such  grantee  may  first  construct  a  ditch  and  take  part  of  the  water, 
and  afterwards  construct  another  ditch  to  convey  the  balance,  or  enlarge 
the  first  ditch. 

Idem. — Such  grantee  may  also  change  his  ditch  when  located,  if  such  change 
is  necessary  to  enable  him  to  convey  the  water  in  a  convenient  and  rea- 
sonable manner. 

Idem — Right  to  Float  Wood. — Such  grantee  may  also  float  wood  through 
his  ditch,  provided  he  does  not  thereby  injure  the  grantor. 

Appeal  from  Clatsop  County. 

This  is  an  action  for  damages  brought  by  appellant  against 
respondents  for  an  alleged  trespass  claimed  to  Lave  been 
committe(l  by  them,  in  entering  upon,  and  building  a  flame 
across,  certain  lands  of  appellant,  and  in  floating  wood 
through  the  flame,  and  thereby  causing  water  to  overflow, 
and  portions  of  said  wood  to  be  cast  upon  the  lands  of  the 
appellant. 

Bespondents  deny  that  they  were  guilty  of  a  trespass  in 
doing  any  act  alleged  in  the  complaint,  but  justify  their  acts 
and  doings  in  the  premises  under  a  claim  of  right  by  virtue 
of  the  grant  contained  in  a  certain  deed,  executed  by  ap- 
pelLmt  to  one  of  them,  by  which  deed  the  appellant  granted 
to  the  respondent,  James  W.  Cook,  certain  lots  numbered 
2  and  3,  and  also  the  water  of  the  east  fork  of  Spear's  creek 
and  the  right  and  privilege  to  divert  said  water  from  its 
channel,  and  to  convey  it  upon,  over,  and  i^cross  said  lots  2 
and  3,  and  also  to  enter  upon  lot  1,  the  premises  in  ques- 
tion, and  build,  and  maintain,  and  repair,  and  keep  in 
operation  all  dams,  ditches,  pipes,  aqueducts,  or  flumes. 
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necessary  and  proper  for  convejing  said  water  to  said 
premises  so  conveyed  to  J.  W.  Cook,  one  half  of  which 
grant  has  since  passed  to  the  respondent,  Y.  Cook. 

The  appellant,  replying  to  the  matter  thus  set  np,  alleges 
that  the  deed  in  qaestiou  does  not  specify  the  place  or  line 
npon  which  the  flame  should  be  constructed,  and  that  soon 
after  the  execution  of  the  deed,  J.  W.  Cook,  with  the  ap- 
pellant's acquiescence,  entered  the  premises  of  appellant 
and  located  and  constructed  a  flume  under  the  grant  and 
used  the  same  to  convey  the  water  of  the  east  fork  of  Spear's 
creek,  until  1877,  when  the  respondents  constructed  on  a 
different  route  the  flume  complained  of,  and  that  the  new 
flume  is  not  necessary  or  proper  for  the  conveyance  of  the 
water  in  question  to  the  respondent's  premises. 

The  testimony  offered  on  the  trial  tended  to  show  that 
the  route  of  said  new  flume  varies  from  the  route  of  the  old 
flume  in  its  passage  through  appellant's  land,  at  distances 
varying  from  six  to  seventy  feet,  as  shown  on  said  plat  or 
diagram;  that  the  old  flume  was  generally  constructed  on 
the  ground  or  on  low  trestles  not  exceeding  five  feet  in 
height  at  any  place,  and  was  six  inches  square  and  made 
of  boards,  leaving  an  inside  measurement  of  four  inches 
square,  and  covered ;  was  on  a  good  grade,  and  conveyed 
the  water  of  said  east  fork  of  Spear's  creek  across  appellant's 
land  to  the  lands  of  respondents  freely  and  rapidly;  that 
its  capacity  was  sufficient  to  convey  the  water  during  the 
dry  season  of  the  year,  but  during  the  heavy  storms  of 
winter  was  insufficient,  and  Sometimes  during  the  summer, 
owing  to  certain  angles  in  its  construction,  was  liable  to  be- 
come partially  obstructed  by  frog  spittle  and  sediment,  and 
required  clearing  every  few  days;  that  it  was  practicable  to 
construct  on  the  site,  or  location  and  grade,  of  this  flume, 
a  larger  one,  of  capacity  sufficient  to  carry  all  the  water  of 
said  east  fork  of  Spear's  creek;  that  the  defendants  and 
their  employes  made  a  common  pathway  of  this  old  flume 
in  1873  and  1876,  and  by  means  thereof  had  put  it  out  of 
grade  and  caused  it  to  leak,  and  interfere  with  the  free 
passage  of  the  water  therein.  That  this  flume  nevertheless 
was  used  with  the  common  acquiescence  of  both  parties,  for 
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the  conveyance  of  water  for  three  seasons,  and  the  location 
thereof  was  acquiesced  in  and  assented  to  by  plaintiff. 
That  in  the  latter  part  of  the  year  1876,  the  defendants  in- 
timated a  purpose  to  construct  another  flume  for  the  con- 
veyance of  said  water  over  plaintiff's  said  land,  but  were 
forbidden  by  plaintiff,  and  fully  informed  that  such  a 
structure  in  any  other  place  than  upon  the  route  of  the  old 
flume  was  against  plaintiff's  will.  That  defendants,  never- 
theless, in  January  1877,  against  plaintiffs  protest,  pro- 
ceeded  to  construct  a  second  flume  across  plaintiff's  land  on 
a  route  varying  from  the  route  of  the  old  flume  from  six  to 
seventy  feet,  and  the  same  was  constructed  on  high  trestles, 
and  in  some  places  nailed  to  plaintiffs  trees;  was  eight  to 
ten  times  the  capacity  of  the  first  flume,  and  had  along  its 
sides,  upon  the  trestles  aforesaid,  plank  walks,  upon  which 
people  could  pass  and  repass.  That  said  flume  was  there- 
upon used  by  defendants  for  the  purpose,  not  only  of  con- 
veying water,  but  also  of  floating  wood  from  lands  owned 
by  the  defendants  above  plaintiffs  premises,  to  defendants' 
cannery,  upon  the  premises  sold  to  J.  W.  Cook  by  plaintiff 
in  1873.  That  said  flume  was  still  insufficient  to  carry  all 
the  water  of  the  east  fork  of  Spear's  creek  in  time  of  flood. 
That  during  the  winter  and  the  months  of  March  and  April, 
defendants  used  said  flume  for  floating  cord  wood  every 
year  after  its  construction  until  the  commencement  of  this 
suit;  and  the  same  became  often  obstructed,  and  the  water 
ovei*flowed  therefrom  on  to  plaintiffs  improved  lands, 
washed  his  lands,  caused  slides,  obstructed  his  pathway  and 
roads,  destroyed  his  trees,  injured  his  garden  crops  and 
strawbeny  beds,  which  he  had  on  his  land  below  said  flume. 
That  said  flume  itself,  irrespective  of  the  water  which  is- 
sued from  it,  was  an  obstruction  to  plaintiffs  enjoyment  of 
his  land  far  greater  than  the  flume  which  had  been  con- 
structed in  1873,  on  the  first  route,  and  rendered  the  de- 
fendants' easement  more  onerous  to  plaintiff,  and  that  he 
was  damaged  thereby  in  a  considerable  sum.  That  to  all 
these  proceedings  of  defendants  in  constructing  and  operat- 
ing said  flume  built  in  1877,  plaintiff  has  continually  ob- 
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jected  and  protested.  That  the  old  first  flume,  constructed 
in  1873,  still  remains  upon  the  plaintiff's  premises. 

The  defendants,  to  establish  the  issues  on  their  part,  in- 
troduced in  evidence  plaintiff's  deed  of  August  12,  1873,  to 
J.  W.  Cook,  and  also  introduced  evidence  tending  to  show 
that  the  flume  constructed  in  1873  was  insufficient  to  con- 
vey the  water  of  said  creek  to  defendants'  premises.  That 
tlie  same  was  too  small  in  size,  and  was  located  along  a  very 
abrupt  mountain  side,  and  following  around  the  points  of 
the  hills  contained  several  sharp  angles,  which  frequently 
filled  with  mud  and  sediment,  and  obstructed  the  flow  of 
the  water  until  cleaned  out.  That  the  line  of  the  old  flume 
was  very  crooked,  and  the  flume  insufficient  in  size,  and  be- 
cause of  its  location,  to  convey  the  water  at  all  seasons  of 
the  year.  That  the  new  flume  is  more  nearly  on  a  straight 
line,  affords  an  easier  flow  to  the  water,  and  is  also  insuffi- 
cient in  size  to  convey  all  the  water  granted  by  plaintiff's 
said  deed.  That  at  the  time  when  the  new  flume  was  con- 
structed,  the  old  flume  had  become  rotten  by  decay  in  sev* 
eral  places,  so  as  to  need  rebuilding.  That  no  damage 
was  done  to  the  trees,  grass,  or  land  of  the  plain tifi  in  con- 
structing the  new  flume,  and  that  no  damage  has  since 
accrued  to  plaintiff  in  any  particular  therefrom.  That  the 
new  flume  is  substantially  upon  the  line  of  the  old  flume 
for  the  greater  portion  of  its  route,  and/  the  furthest  depart- 
ure therefrom  is  only  about  thirty  feet  at  one  point,  and 
twelve  to  fifteen  feet  at  another  point. 

That  defendants  had  employed  a  force  of  men  to  tend 
their  flume  while  floating  wood  therein,  and  the  obstruction 
thereof,  and  the  overflow  therefrom,  was  accidental  and 
temporary,  and  that  plaintiff  had  not  been  injured  in  any 
respect  thereby.  That  the  water  of  which  plaintiff  com- 
plained, and  which  he  alleged  had  injured  his  crops  and 
improved  land  and  fruit  trees,  arose  from  natural  springs, 
and  did  not  proceed  from  the  flume.  The  jury  also,  under 
the  direction  of  the  court,  and  in  charge  of  the  sheriff, 
viewed  the  premises,  and  thereupon  the  cause  was  sub- 
mitted to  the  jury;  the  court,  of  its  own  motion,  delivering 
to  them  a  general  charge  in  words  following : 
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1.  By  the  deed  in  quesfcion  the  defendant  had  the  right 
to  construct^  over  and  across  plaintiff's  hind,  all  ditches, 
flames,  and  aquedncts  necessary  to  convey  the  water  of  the 
east  fork  of  Spear's  creek  to  his  fishery.  The  deed  does 
not  define  or  limit  the  place  in  which  the  pipe  is  to  be  laid, 
nor  the  size  and  character  of  the  flame,  ditches,  etc.,  ex- 
cept as  the  latter  is  defined  by  the  stipulation  that  the 
ditches,  flumes,  etc.,  are  to  be  of  such  size  and  character 
as  is  necessary  to  the  conveyance  of  the  water  of  the  creek 
in  question. 

2.  Under  this  deed,  after  Cook  had  once  constructed  his 
ditch  or  flume,  and  thus  selected  the  place  where  be  would 
exercise  the  easement  granted,  such  easement  could  not  be 
exercised  in  any  other  place.  If  he  once  exercised  the  right 
granted  in  a  fixed  and  definite  course,  with  the  full  acqui- 
escence and  consent  of  Spear,  he  can  not  change  the  course 
of  his  ditch,  or  the  manner  in  which  his  right  is  to  be  exer- 
cised, at  his  will.    , 

3.  That  this  rule  must  be  understood  with  the  reasonable 
qualification  that  Cook,  the  grantee,  is  not  necessarily  con- 
fined to  the  precise  location  in  all  its  parts  which  he  has 
selected.  It  is  enough  if  the  location  is  substantially  the 
same.  If  it  followed  substantially  the  same  route,  the  fact 
that  it  deviates  in  places  from  the  old  line  will  not  neces- 
sarily preclude  the  defendant  from  exercising  his  right  upon 
the  new  line. 

4.  The  rule  which  I  have  stated  is  the  general  rule.  To 
this  rule  there  is  this  exception,  if  the  grantee  of  a  right 
of  way  for  flumes,  ditches,  etc.,  to  convey  or  lead  water, 
locates  and  constructs  his  flumes  and  ditches,  and  it  turns 
out,  from  experiment  made,  that  the  flumes  or  ditches  as 
located,  will  not,  through  mistake  in  the  grade  or  location, 
answer  the  purpose,  that  it  will  not  conduct  the  wat^r  to 
the  intended  place,  then,  in  that  case,  the  grantee  may 
change  the  location  and  direction  of  his  ditch  or  flume  alto- 
gether. He  is  not  allowed  to  do  this  as  a  matter  of  his  own 
convenience,  but  is  allowed  to  do  it  if  it  is  a  matter  of 
necessity.  If  in  this  case,  through  mistake  or  bad  engineer- 
ing, Cook's  ditch  was  so  constructed  that   it -would  not 
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answer  the  purpose  which  the  right  secured  in  the  deed  was 
iutended  to  effect,  tlien,  in  that  case,  he  has  the  right  to 
construct  a  new  ditch  on  a  different  grade,  and  in  another 
location,  keeping  as  close  to  the  old  location  as  the  require- 
ments of  his  ditch  will  permit. 

5.  The  same  rule  applies  so  far  as  the  size  of  the  ditch 
complained  of  is  concerned.  The  size  of  Cook's  ditch  is 
defined  in  the  deed.  It  is  to  be  large  enough  to  convey 
certain  water.  He  would  have  no  right  arbitrarily  to  enter 
upon  plaintiff's  land  and  construct  new  flumes  without 
limit,  because  the  old  ones  were  not  large  enough  to  convey 
all  the  water  provided  for  in  the  deed.  And  yet,  if  through 
mistake  he  so  constructed  his  first  ditch  that  upon  experi- 
ment it  was  found  not  to  be  large  enough  to  answer  the 
purpose,  he  will  not  be  precluded  from  constructing  a  new 
flume  or  ditch  of  sufficient  capcusity, 

6.  You  will  therefore  determine  whether  the  new  ditch 
substantially  follows  the  course  of  the  old  one.  If  you  find 
that  it  does  not,  you  will  determine  whether  the  changes 
made  in  the  location  are  necessary  to  avoid  defects  in  the 
old  ditch,  which  prevented  the  old  ditch  from  answering 
the  purpose  for  which  it  was  intended, 

7.  If  you  find  that  the  new  ditch  does  not  substantially 
follow  the  line  of  the  first  location,  and  that  the  change  was 
not  necessary,  then  you  will  determine  how  much  the  plaint- 
iff is  damaged  by  the  new  location. 

8.  If  you  find  either  that  the  new  location  substantially 
follows  the  old  one,  or  that  it  is  necessary  that  it  should 
deviate  on  account  of  the  bad  location  of  the  old  ditch, 
then  plaintiff  is  not  entitled  to  recover,  although  the  new 
ditch  is  larger  than  the  old  one,  unless  the  new  ditch  has 
been  so  constructed  as  to  unnecessarily  damage  plaintiffs 
land,  or  the  size  of  the  ditch  is  greater  than  is  necessary  to 
convey  the  water  of  Spear's  creek,  and  such  increased  size 
has  the  effect  to  damage  plaintiff. 

9.  If  you  find  that  plaintiff  is  entitled  to  recover,  then 
you  must  find  for  him  in  such  damages  as  he  has  actually 
sustained.  The  actual  injury  to  his  land,  to  his  orchards, 
or  timber,  or  pastures,  or  garden,  etc.     You  are  not  to  find 
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speculative  damages — that  is  to  say,  what  the  value  of  trees 
killed,  or  of  a  garden  destroyed,  if  such  there  has  been, 
would  be  proper  to  be  considered ;  yet  the  expected  profits 
from  the  sale  of  the  products  of  the  orchard  or  garden  can 
not  be  considered  by  jou;  such  damages  are  too  remote  and 
uncertain  to  afford  a  safe  guide  in  estimating  injuries  of 
the  kiud  alleged  in  this  case. 

The  appellant  requested  the  court  to  give  the  following 
instructions : 

"1.  If  the  jury  believe  from  the  evidence  that  the  de- 
fendants, immediately  after  the  execution  of  the  deed  by 
Spear  to  J.  W,  Cook  (described  in  the  pleadings),  pro- 
ceeded, with  the  acquiescence  of  Spear,  to  locate  and  con- 
struct a  flume  for  ihe  purpose  of  conveying  the  water  of  the 
east  fork  of  Spear'H  creek  across  plaintiff's  premises,  and  that 
such  location  was  used  and  the  water  so  conveyed  for  three 
years,  and  that  the  grade  of  that  flume  was  sufficient  to  pass 
the  water,  then  Cook  had  no  right  to  change  the  location 
without  Spear's  consent,  and  the  change  of  location  in  1877, 
if  against  the  will  of  Spear,  was  unlawful,  and  the  plaintiff 
is  entitled  to  recover." 

When  the  court  gave,  but  added  thereto  an  oral  qualifi- 
cation referring  to  instructions  already  given,  and  in  sub- 
stance saying  to  the  jury,  that  if  by  experiment  the  old 
flume,  by  reason  of  its  location  or  form  of  construction,  was 
found  to  be  defective,  and  that  a  larger  and  different  struc- 
ture and  a  more  direct  route  were  necessary  to  convey  all 
the  water  of  the  east  fork  of  Spear's  creek,  then  the  new 
flume  was  lawful. 

"2.  If  the  jury  believe  from  the  evidence  that  the  old 
flume  failed  to  carry  the  water  required,  by  reason  of  its 
form  and  size,  and  not  by  reason  of  its  mistaken  grade,  and 
that  the  new  location  in  1877  was  taken  and  the  new  flume 
built,  mainly  because  of  its  being  a  route  more  convenient 
for  Cook  and  cheaper  than  the  old  route,  they  should  find 
for  the  plain  tift\" 

Which  the  court  refused. 

"  3.  If  the  jury  believe  from  the  evidence  that  the  right 
of  way  for  conveying  the  water^  though  granted  by  the  deed 
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in  general  terms,  withoat  fixed  and  defined  limits,  was  im- 
mediately exercised  by  Cook  on  a  ronte  selected  by  him 
and  assented  to  by  Spear,  and  that  sach  route  was  used  for 
three  years,  from  1873  to  1877,  with  like  assent,  then  the 
jury  should  hold  and  find  that  such  selection  and  use  oper- 
ated as  an  assignment  of  Cook's  right,  and  must  be  deemed 
to  be  the  route  intended  to  be  conveyed  by  the  deed,  and 
the  same  in  legal  ejSect  as  if  it  had  been  fully  described  in 
the  deed,  and  any  change  of  route  by  Cook  without  Spear's 
consent,  is  unlawful,  and  entitled  Spear  to  a  verdict  for 
such  damages  as  he  has  sustained  and  proven." 

And  the  court  refused  to  give  said  instructions  simply  as 
asked,  but  gave  the  same  with  a  modification  or  qualifica- 
tion referring  to  instructions  contained  in  the  general 
charge,  and  in  the  instructions  before  given,  and  in  effect 
said  verbally  to  the  jury  that  if  the  old  flume,  by  reaaon  of 
its  shape,  angles,  and  mode. of  construction  ivnd  location,  did 
not  prove  sufficient  to  carry  the  water  of  the  creek,  and  a 
new  route  and  a  new  flume  were  necessary  for  that  purpose, 
then  the  defendants  had  tbe  right  to  make  the  change. 

"  4.  Th@  question  to  be  determined  in  this  case  is  not  the 
right  to  make  a  larger  or  differently  shaped  flume  than  was 
built  in  1873,  but  the  right  to  change  the  location  and 
route.  Cook  had  by  his  deed  a  right  to  convey  the  water 
of  the  east  fork  of  Spear's  creek  across  plaintiff's  land,  and 
having  selected  his  route  or  location,  he  might  there  build 
a  flume  sufficient  for  that  purpose;  but  if  he  selected  a 
route  and  used  it  for  three  years  with  the  acquiescence  of 
Spear,  he  had  no  right  to  change  it  to  another  and  different 
location,  nor  had  he  any  right  to  make  use  of  his  easement 
more  onerous  to  Spear  than  it  was  or  would  be  on  the  line 
of  the  first  location." 

The  court  refused  to  give  said  instructions  simply  as 
asked,  but  gave  it  with  a  qualification  or  modification,  re- 
ferring to  former  instructions  given,  and  in  effect  said  to  the 
jury  that  if  the  old  location  was  a  bad  one  and  the  water 
would  not  pass  freely  by  that  route,  and '  the  old  flume  was 
found  to  be  insufficient  for  the  purposes  of  the  grant,  then 
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the  defendants  had  the  right  to  make  a  different  stracture, 
and  in  a  place  more  suitable  for  the  object  intended. 

"The  grant  by  Spear  to  Cook  was  simply  a  grant  of  a 
right  of  way,  and  the  right  to  construct  a  passage  to  convey 
water,  and  any  use  of  the  easement  for  transportation  of  wood 
was  in  excess  of  the  grant,  and  any  change  of  route  or  of 
the  form  of  the  flume,  not  necessary  for  the  mere  convey- 
ance of  water,  was  unlawful,  and  subjected  Cook  to  the 
action  for  damages." 

And  the  court  refused  to  so  instruct  the  jury,  but  gave 
such  instructions  with  the  additions  in  effect  as  follows: 
''  That  Cook  had  a  right  to  construct  a  flume  that  would 
cany  all  the  water  of  the  creek,  and  if  the  water  conveyed 
was  sufficient  to  carry  wood,  then  Cook  had  the  right  to  nse 
his  flume  and  the  water  therein  to  convey  wood,  provided 
he  did  not  thereby  injure  plaintiff. 

Shattuck  &  Killing  and  0.  F.  Bell,  for  appellant: 

The  riglit  of  way  for  conveying  the  water,  granted  in  gen- 
eral terms,  without  a  specific  location  in  the  deed,  became 
fixed  and  defined,  when  Cook  exercised  the  right  by  select- 
ing a  route  and  building  the  flume  thereon  in  1873,  with 
Spear's  assent,  and  using  it  for  three  years  with  like  assent; 
and  that  such  selection  and  use  operated  as  an  assignment 
of  Cook's  right,  and  must  be  deemed  to  be  the  route  in- 
tended by  the  parties  to  be  conveyed  by  the  deed,  and  the 
same  in  legal  effect  as  if  it  had  been  fully  described  in  the 
deed,  and  any  change  from  that  route  without  Spear's  con- 
sent is  unlawful,  and  entitles  Spear  to  a  recovery  for  such 
damages  as  he  proved,  which  is  the  purport  of  instruction 
3,  asked  by  plaintiff.     (2  Allen,  128.) 

A  right  of  way,  whether  for  travel  or  conveying  water, 
granted  without  any  designation  of  the  place  in  the  deed, 
becomes  located  by  usage,  and  being  so  located  it  can  not 
afterwards  be  changed  by  the  grantee.  (Same  case,  and  12 
Johns.  221;  3  Mas.  272;  11  Gray,  426,  427;  Angel  on 
Watercourses,  557,  558;  71  N.  T.  196;  Wash,  on  Easem. 
225;  1  Pick.  486.)  The  only  exception  to  this  general  rule 
is  when  the  first  location  is  upon  an  insufficient  or  mistaken 
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grade,  so  that  no  benefit  accrues  to  tlie  gr 
ou  Easem.,  65,  subd.  20;  4  Vt.  II.  199;  49  ] 

Dolpky  Bronaugh,  Dolpk  &  Simon,  for  res| 

If  the  grantbad  beeu  of  tlie  rigbt  to  oonsti 
or  "  an  aqueduct"  necessary  and  proper  to 
of  said  creek,  and  one  sucb  conduit  bad  bee 
experience  was  found  to  be  too  small,  and  t 
a  grade,  and  to  contain  so  many  sbarp  angl< 
it  incapable  of  containing  and  conveying  ti 
creek,  i-espondents  would  even  in  that  casi 
rigbt  to  alter  tbe  size,  grade,  sbape,  and 
flume,  so  as  to  enable  them  to  receive  and  ei 
granted  to  them,  particularly  if  they  adhere 
to  tlie  route  of  the  old  flume,  and  made  only 
in  size  and  grade  as  were  essential  to  tbe 
And  yet  tbe  rights  of  respondents  were,  by  t 
virtually  limited  to  tbe  same  extent,  under  i 
far  more  comprehensive  conveyance.  Gran) 
are  construed  as  having  reference  rather  to 
water  to  be  taken  and  used,  than  to  tbe  pur 
it  shall  or  may  be  applied;  and  in  these  ca8< 
tbe  rule  prevails  that  the  terms  of  the  conve 
construed  most  favorably  for  the  grantee.  (I 
533,  534;  Wash,  on  Easem.  349,  350;  Croj 
3  Comst.  255-60;  Olmsted  v.  Loomia,  9  N.  T. 
V.  SUficaii,  6  Lansing,  408;  Van  lieitsellaer  v 
1  Hun.  (N.  T.)  507;  Borslt.  Empie,  5  N.  T, 

If  tbe  respondents  bad  the  right,  under  th< 
to  enter  upon  the  premises  of  appellant  and 
tbe  new  flume,  as  a  necessary  and  proper 
water  of  the  creek,  they  can  not  be  converte 
ers  for  floating  wood  down  tbeir  own  flun 
appellant  was  thereby  damaged.  The  reme 
special  action  on  the  case.  Beside  which, 
introduce  this  new  feature  into  tbe  case  by  i 
clear  departure  from  the  cause  of  action  atal 
plaint,  and  that  portion  of  tbe  reply  should  tnereiore  nave 
been  stricken  out  as  irrelevant.     (11  How.  Pr.  36;  4  Wend. 
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643;  2  Cai.  320;  3  Johns.  367;  5  Dner,  660;  13  How.  Pr. 
97;  46  Vt.  29;  1  Hill  on  Torts,  106, 107;  Adams  v.  Riva-s,  11 
Barb.  390;  Allen  v.  Cro/oot,  5  Wend.  606;  Six  Cat'peider%^ 
CasCt  1  Sm.  Lead.  Cas.  216;  Van  Bruetl  v.  Schenck,  13  Johns. 
414;  Humieivell  v.  Hobart,  42  Me.  565;  Divglyy.  Buffum, 
57  Maine  379.) 

By  the  Court,  Boise^  J. : 

The  defendants  justify  the  trespass  complained  of  under 
a  grant  from  the  plaintiff  of  an  easement  or  right  to  use  the 
premises  which  are  the  subject  of  the  alleged  trespass,  for 
the  purpose  of  conveying  the  water  over  the  same.  It  ap- 
pears from  the  allegations  of  the  answer,  that  the  plaintiff, 
in  August,  1873,  conveyed  to  J.  W.  Cuok,  defendant  (and 
grantor  of  Y.  Cook),  a  parcel  of  land  in  lots  2  and  3  in  sec- 
tion 5;  and  further,  a  grant  of  the  water  of  the  east  fork  of 
Spear  creek,  and  the  right  and  privilege  to  divert  said  water 
from  its  natural  channel,  and  convey  it  upon  and  across  said 
lots  2  and  3,  conveyed  to  said  Cook;  and  &lso  to  enter  upon 
lot  1  in  section  6  (plaintiff's),  and  build,  maintain,  and  re- 
pair, and  keep  up  and  in  operation,  all  dams,  ditches,  pipes, 
aqueducts,  or  flumes  necessary  and  proper  for  the  convey- 
ance of  said  water  to  the  premises  of  said  Cook.  The  rights 
of  the  parties  in  this  case  must  depend  on  the  construction 
of  this  instrument. 

1.  The  defendnat,  by  this  instrument,  became  the  owner 
of  all  the  water  of  the  east  fork  of  Spear  creek. 

2.  The  deed  gives  them  the  right  to  convey  the  same  over 
said  lot  1  to  lots  2  and  3,  but  is  silent  as  to  the  location  of 
the  part  or  parts  of  said  lots  to  which  the  water  may  be  con- 
veyed. 

The  grant  is  that  the  defendants  may  enter  on  lot  1  and 
construct  and  maintain  all  dams,  ditches,  pipes,  aqueducts, 
or  flumes  necessary  and  proper  for  such  conveyance.  This 
grant  is  very  broad,  and  gives  the  defendants  the  right  to 
take  the  water  over  said  lot  1  in  several  channels  or  courses, 
if  such  should  be  necessary,  in  order  that  they  may  use  it 
for  several  distinct  purposes  on  said  lots  2  and  3;  that  is, 
defendants  may  use  it  to  supply  a  cannery  on  one  portion 
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of  said  lots,  and  inin  one  or  more  mills  on  other  portions. 
Such  is  the  natural  and  obvious  meaning  of  the  language 
used,  and  the  instrument  is  to  be  construed  strictly  to  wards 
the  grantor  and  to  effectuate  the  object  of  the  grant.  (3 
Pars,  on  Oont.  633,  634.)  The  deed  grants  the  water  to  de- 
fendants to  be  used  on  lots  2  and  3,  and  as  the  use  to  which 
the  water  is  to  be  applied  is  not  named,  the  presumption  is 
that  it  can  be  used  for  any  purpose  the  defendants  may  de- 
sire, and  at  such  time  in  the  future  as  may  suit  their  con- 
venience. 

The  defendants  purchased  and  owned  all  the  water  of 
Spear  creek,  and  the  right  to  convey  it  over  lot  1  in  one 
or  more  channels.  Suppose  in  1873  defendants  wished  to 
divert  a  part  of  this  water  to  their  cannery,  and  constructed 
a  flume  for  that  purpose,  which  was  sufficient  to  convey  only 
a  part  of  said  water,  the  whole  not  being  needed  for  that 
establishment,  they  did  not  thereby  lose  their  right  to 
take  the  balance  of  said  water  when  they  should  need  it, 
either  for  their  cannery  or  for  any  other  purpose.  The 
purchase  was  of  all  the  water  and  the  right  to  convey  it 
over  said  lot,  and  the  defendants  can  not  be  supposed  to  have 
located  their  easement  on  said  lot  1  until  they  have  estab- 
lished channels  sufficient  to  convey  the  water.  If  the  de- 
fendants had  constructed  one  or  more  passages  for  the  water, 
which  were  sufficient  for  the  purpose  of  conveying  it,  and 
had  established  the  location  of  its  entire  use,  then  they 
might  be  deemed  to  have  located  their  easement  on  this  lot, 
and  fixed  its  limits.  But  whether  or  not  they  had  done  this, 
it  being  a  matter  in  parol,  would  be  a  question  of  fact  to  be 
established  by  evidence.  Such  being,  as  we  think,  the 
proper  construction  of  this  conveyance,  we  will  consider  the 
questions  presented  by  the  bill  of  exceptions,  being  objec- 
tions taken  to  portions  of  the  instruction  given  by  the 
court  to  the  jury  in  the  trial  of  this  case  in  the  circuit 
court. 

It  is  claimed  that  the  court  erred  in  instructing  the  jury 
that  Cook,  in  constructing  his  new  flume,  was  ''not  neces- 
sarily confined  to  the  precise  location  of  the  old  flume  in  all 
its  parts."    It  is  enough,  says  the  court,  ''  if  the  location  is 
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sabstantiallj  the  same.  If  it  followed  substantially  the 
same  route,  the  fact  that  it  deviates  in  places  from  the  old 
line  will  not  necessarily  preclude  the  defendant  from  exer- 
cising his  right  upon  the  new  line."  '  We  think  this  instruc- 
tion was  proper,  for  it  might  be  necessary  to  deviate  in  or- 
der to  avoid  defects  which  so  far  impaired  the  easement  as 
to  render  it  valueless;  and  the  question  whether  it  did  sub- 
stantially follow  the  old  line  was  a  matter  for  the  jury,  and 
a  necessary  deviation  by  the  defendant  would  not  be  a  vio- 
lation of  his  easement,  provided  he  had  already  located  and 
used  a  definite  line. 

The  next  error  claimed  is  to  the  following  instruction: 
''If,  through  mistake,  he  (Cook)  so  constructed  his  first 
ditch  that  upon  experiment  it  was  found  not  to  be  lai^e 
enough  to  answer  the  purpose,  he  will  not  be  precluded 
from  constructing  a  new  flume  or  ditch  of  sufficient  ca- 
pacity." We  think  this  construction  is  correct,  for  the  rea- 
sons stated  above,  because  Cook  owned  all  the  water,  and 
had  a  right  to  a  ditch  of  sufficient  capacity  to  bring  it; 
otherwise,  his  grant  would  be  in  part  defeated. 

What  we  have  said  in  reference  to  the  plaintiff's  objec- 
tions to  instructions  numbers  three  and  five  is  sufficient  to 
dispose  of  the  objections  to  instructions  six  and  eight,  w^hich 
involve  the  same  questions.  The  foregoing  are  objections 
made  by  the  plaintiff  to  the  general  charge  of  the  court. 

The  court  then  gave  certain  instructions  asked  for  the 
respondents,  which  appear  in  the  foregoing  statement  of 
the  case,  to  all  of  which  instructions  the  plaintiff  excepted. 
We  think  all  these  instructions  correct,  and  they  are  in  accord- 
ance with  the  views  heretofore  expressed,  which  we  have 
already  said  in  construing  the  conveyance  by  which  respond- 
ents claim,  and  it  will  not  be  necessary  to  repeat  these  views 
here,  or  further  consider  the  questions  presented  by  these 
instructions. 

The  plaintiff  then  asked  certain  instructions,  which  were 
given  with  certain  modifications,  which  modifications  were 
excepted  to.  These  instructions  and  modifications  are  also 
set  out  in  the  foregoing  statement  of  the  case.  These  instruc- 
tions, except  the  last,  number  five,  raise  no  questions  differing 


Jan.  1880.]  Spear  v.  Cook.  393 


Opinion  of  the  Gonrt — Boise,  J. 


materially  from  those  already  discussed,  and  need  no  farther 
notice.  Instruction  number  five  is  as  follows:  ''The  grant 
by  Spear  to  Cook  was  simply  a  grant  of  a  right  of  way  and 
the  right  to  construct  a  passage  to  convey  water,  and  any 
use  of  the  easement  for  the  transportation  of  wood,  was  in 
excess  of  the  grant;  and  any  change  of  route,  or  of  the  form 
of  the  flume,  not  necessary  for  the  mere  conveyance  of  water, 
was  unlawful,  and  subjected  Cook  to  the  action  for  damages." 

The  court  refused  to  so  instruct  the  jury,  and  gave  such  in- 
structions with  the  addition  in  effect  as  follows:  That  Cook 
had  a  right  to  construct  a  flume  that  would  carry  all  the 
water  of  the  creek,  and  if  the  water  conveyed  was  sufficient 
to  carry  wood,  then  Cook  had  the  right  to  use  his  flume  and 
water  therein  to  convey  wood,  provided  he  did  not  thereby 
injure  the  plaintiff. 

All  the  questions  presented  by  the  several  propositions 
contained  in  this  instruction,  except  the  right  of  the  re- 
spondent to  float  wood  in  their  flume,  have  been  sufficiently 
noticed  in  what  we  have  already  said  in  defining  the  rights 
of  the  respondents  under  the  conveyance  by  which  they 
justify.  The  court  simply  said  to  the  jury  that  the  respond- 
ents had  aright  to  float  wood  in  the  water  conveyed,  if  they 
did  not  thereby  injure  the  plaintiff. 

The  object  of  the  instruction  asked  was  to  have  the  court 
say  to  the  jury  that  the  floating  of  the  wood  was  unlawful,  and 
that  the  doing  of  this  unlawful  act  was  a  trespass,  and  would 
entitle  plaintiff  to  nominal  damages  without  the  proof  of  any 
actual  injury.  We  think  the  flume  and  the  water  was  the 
property  of  the  respondents,  and  that  they  might  use  them 
in  any  manner  they  pleased,  if  they  did  not  thereby  injure 
the  plaintiff,  and  were  only  responsible  to  the  plaintiff  for 
actual  damages  caused  to  plaintiff  by  such  use,  and  the 
question  of  actual  damages  caused  by  floating  the  wood, 
wfta  properly  left  to  the  jury. 

We  think  there  were  no  substantial  errors  in  the  in- 
structions of  the  circuit  court,  and  the  judgment  will  be 
affirmed. 
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THE  STATE  OF  OREGON,    Eespondent,  v.  THOMAS 

DUCKER,  Appellant. 

Larcesv — MoHEY  Paid  by  Mistake. — One  who  receives  money  from  another 
to  which  he  knows  he  is  not  entitled,  and  which  he  knows  has  been  paid 
to  him  by  mistake,  and  conceals  such  overpayment,  appropriating  the 
money  to  his  own  nse,  with  intent  to  defraud  the  owner  thereof,  is 
guilty  of  larceny. 

Bill  of  Exckptions— When  Silent,  What  PREauMPnoxs  Abise. — Where 
a  bill  of  exceptions  is  silent  as  to  whether  certain  instructions  were 
given  which  are  necessary  to  sustain  the  judgment,  it  must  be  presumed 
that  they  were  given,  and  especially  where  it  appears  that  other  in- 
structions  were  given  which  are  not  specifically  set  out  therein.' 

Appeal  from  Clatsop  Conuty. 

The  appellant  was  indicted  for  the  crime  of  larceny,  >fas 
tried,  convicted,  and  sentenced  to  three  years  imprisonment. 
The  facts  constituting  the  alleged  larceny  are  briefly  these: 
The  appellant  asked  one  Theodore  Bracker  to  change  a 
ten-dollar  gold  piece  for  him.  Bracker  did  so;  but  by  mis- 
take, instead  of  giving  the  appellant  a  ten-dollar  roll  of 
silver  pieces,  gave  him  a  roll  consisting  of  ten  twenty-dollar 
gold  pieces,  or  two  hundred  dollars  in  gold,  instead  of  ten 
dollars  in  silver.  This  money  the  appellant  converted  to 
his  own  use,  and  refused  to  make  any  restitution  or  give  his 
note  therefor,  although  at  the  time  of  discovering  the  mis- 
take he  had  reason  to  know  that  it  belonged  to  Bracker. 

Ball  &  Gregory,  for  appellant. 

J.  F.  Caplea,  District  Attorney,  ami  M,  F.  Mulkey,  for  the 
state. 

By  the  Court,  Pbtm,  J. : 

The  indictment  charges  the  appellant  with  the  larceny  of 
ten  twenty-dollar  gold  pieces.  At  the  trial,  the  court  among 
other  things  charged  the  jury  that  ''if  the  prosecuting  wit- 
ness delivered  to  the  defendant  ten  twenty-dollar  gold  pieces 
under  the  belief  that  he  was  giving  him  that  number  of 
silver  pieces,  and  the  defendant  so  took  them  sharing  the 
mistake,  and  if,  upon  discovering  the  mistake,  the  defendant 
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knew  or  had  the  means  of  knowing  who  the  owner  of  the 
goT(3  pieces  was,  but  he  thereupon,  nevertheless,  converted 
them  to  his  own  use,  it  was  larceny/'  This  instruction  is 
objected  to  on  behalf  of  the  appellant  and  assigned  as 
error. 

This  objection,  we  think,  is  not  well  taken,  as  the  instruc- 
tion contains  a  correct  statement  of  the  case  upon  the  point 
developed  by  the  evidence  in  this  case.  The  money  in  ex- 
cess of  that  which  the  appellant  was  entitled  to  receive,  was 
taken  without  the  owner's  consent,  and  that  which  was  thus 
taken  was  appropriated  to  the  appellant's  use  with  an  intent 
to  cheatjind  fraudulently  to  deprive  the  owner  thereof. 

These  two  elements,  being  both  present  in  this  case,  are 
sufficient  to  constitute  the  crime  of  larceny,  for  it  will  not 
do  to  say  that  the  owner  parted  with  his  money  voluntarily, 
and,  therefore,  there  could  not  have  been  any  unlawful  tak- 
ing. While  it  may  be  said  that  it  was  the  physical  act  of 
the  owner  in  handing  that  which  was  his  to  another,  yet 
there  was  lacking  his  intellectual  and  intelligent  assent  to 
the  transfer,  upon  which  the  consent  necessarily  depended. 
And  so  in  the  case  **  where  money  or  property  is  obtained 
from  the  owner  by  another  upon  some  false  pretense,  for  a 
temporary  use  only,  with  the  intent  to  feloniously  Appro- 
priate it  permanently,  the  taking  thereof,  though  with  thS"^« 
owner's  consent,  is  larceny.'*  {Wolf stein  v.  T lie  People,  13  \ 
N.  T.  Supm.  (N.  8.)  121;  The  People  v.  McGairen,  17  Wend. 
460;  The  People  v.  Cmll,  1  Denio,  120.)  | 

It  is  further  claimed  by  counsel  for  the  appellant  that  the 
court  was  asked  to  charge,  on  appellant's  behalf,  as  follows: 

1.  That  unless  the  jury  believed  from  the  evidence  that 
defendant  intended  to  convert  the  money  so  received  by  mis- 
take as  soon  as  he  discovered  this  mistake,  the  subsequent 
conversion  was  not  larceny. 

2.  That  if  at  any  time  after  defendant  discovered  the  mis- 
take, and  before  conversion  defendant  honestly  intended  to 
return  the  money  to  Bracker  (if  Bracker  was  the  person  he 
received  it  of),  then  any  subsequent  conversion  would  not 
constitute  larceny. 

3.  That  the  animus  furamU  must  have  existed  as  soon  as 
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defendaut  discovered  tLe  mistake,  Id  order  to  constitate 
larceny. 

It  is  claimed  that  these  instructions  "were  refused,  and 
that  the  court  erred  in  so  refusing.  The  bill  of  exceptions 
being  silent  upon  this  matter ,  it  must  be  presumed  that  they 
were  given.  The  bill  of  exceptions  says  the  instructions 
first  complained  of  and  heretofore  referred  to  in  this  opin- 
ion, among  others,  were  given  without  specifying  what  they 
were. 

There  being  no  substantial  error  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 


THE  STATE  OF  OBEGON,  ex  rel.  J.  F.  Caples,  Dis- 
trict Attorney  op  the  Fourth  Judicial  District  op  said 
State,  Respondent,  v.  THE  HIBERNIAN  SAVINGS 
AND  LOAN  ASSOCIATION,  Appellant. 

COXSTITUTIONAL    PROVISION    CONSTRUED — BaNKS    MAY    BE   INCORPORATED.— 

Section  1,  article  11,  of  the  cuustitution  of  Oregon  does  not  prohibit  the 
establishment  or  incorporation  of  banks,  excepting  only  banks  and  mon- 
eyed institutions  with  the  privile^i^e  of  making,  issuing,  and  putting  in 
circulation  bills,  checks,  certificates,  promissory  notes,  etc.,  to  circulate 
M  money. 

Appeal  from  Maltnomah  Coanty. 

This  is  an  action  brought  by  the  district  attorney  of  the 
fourtli  judicial  district  to  test  the  validity  of  the  appellant's 
corporate  existence  under  the  constitution  of  the  state.  The 
coraphiiiit  is  as  follows: 

Now  comes  the  above-named  plaintiff,  on  leave  hereto- 
fore, for  that  purpose,  granted  by  this  honorable  court,  and 
for  cause  of  complaint  against  said  defendant  alleges:  That 
defendaut  is  a  corporation  duly  incorporated  under  and 
by  virtue  of  the  general  incorporation  laws  of  the  state  of 
Oregon,  on  the  fifteenth  day  of  November,  1879,  having  its 
principal  office  and  place  of  business  in*  the  city  of  Port- 
laud,  in  Multnomah  county  and  state  aforesaid;  that  said 
corporation  was  incorporated  and  organ^ed  for  the  object 
and  purpose  of  receiving  deposits,  making  loans,  and  carry- 
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iDg  on  a  banking  business  at  Portlaod,  Oregon.  That  since 
the  incorporation  of  said  defendant,  said  defendant,  in  said 
city  of  Portland  and  state  aforesaid,  Las  received  deposits, 
made  loans,  and  transacted  a  banking  business,  and  by  so 
doing  has  exercised  franchises  and  privileges  not  conferred 
upon  it  by  law,  and  not  permitted  by  the  constitution  of 
said  state  of  Oregon. 

Wherefore  plaintiff  prays  judgment  that  the  said  defend- 
ant be  excluded  from  all  corporate  rights  and  privileges  and 
franchises,  etc. 

The  appellant,  answering,  alleges  that  it  is  now  receiving 
deposits,  making  loans,  and  exercising  such  rights,  fran- 
chises, and  privileges,  as  are  conferred  upon  it  by  law,  by 
virtue  of  its  articles  of  incorporation,  a  copy  of  which  is 
hereto  attached,  and  that  it  has  exercised  no  other  rights^ 
privileges,  or  franchises. 

Articles  of  Incorporation  of  the  Hibernun  Savings  and 

Loan  Association. 

Know  all  men  by  these  presents  that  we,  whose  names 
are  hereto  signed,  desiring  to  incorporate  ourselves  into  a 
private  incorporation  for  the  purposes  and  objects  herein- 
after mentioned,  under  the  laws  of  the  state  of  Oregon,  and 
in  pursuance  thereof,  do  hereby  declare,  publish,  and  agree 
to  the  following  articles  of  incorporation : 

Article  1.  The  name  by  which  this  corporation  shall  be 
known  is  the  Hibernian  Savings  and  Loan  Association. 

Art.  2.  The  enterprise,  business,  and  pursuits  of  this  cor- 
poration, and  in  which  it  shall  engage,  is  to  provide  a  safe 
and  profitable  place  of  deposit  where  persons  dealing  with 
the  corporation  may  deposit  their  money,  to  be  retained, 
loaned  out,  invested,  and  returned,  together  with  such  in- 
terest as  the  corporation  may  choose  or  agree  to  pay  for  the 
use  thereof,  and  in  the  manner  and  according  to  the  custom 
of  other  savings  and  loan  institutions,  and  to  this  end  this 
corporation  shall  have  power  to  make  such  rules,  regula- 
tions, stipulations,  and  agreements  with  its  depositors  and 
persons  dealing  with  the  corporation  in  its  corporate  capa- 
city as  may  be  convenient  or  desirable,  and  not  in  conflict 
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with  the  laws  of  the  state  of  Oregon.  The  corporation 
shall  have  full  power  to  loan  money  on  such  security  as  may 
be  approved  by  a  board  of  directors,  to  be  elected  or  ap- 
pointed by  the  stockholders  of  the  corporation,  and  do  any 
and  all  things  necessary  or  convenient  to  secure  depositors 
such  profits  and  increase  upon  their  deposits  as  may  be 
legitimate  and  proper  for  the  corporation  to  pay,  and  in 
carrying  out  the  true  objects  and  interests  of  these  articles 
of  incorporation,  and  for  the  successful  accomplishment  of 
the  purposes  of  the  corporation.  This  corporation  shall 
have  power  and  authority  to  purchase,  lease,  rent,  and  hold 
such  real  estate  as  may  be  necessary  or  convenient  in  the 
transaction  of  its  said  business.  The  corporation  shall 
never  have  the  power,  privilege,  or  authority  to  make,  issue, 
or  put  into  circulation  any  bill,  check,  certificate,  promis- 
sory note,  or  other  paper,  or  the  paper  of  any  bank,  company, 
or  person  to  circulate  as  money. 

Art.  8.  The  principal  office  and  place  of  business  of  this 
corporation  shall  be  at  Portland,  in  the  county  of  Mult- 
nomah, and  state  of  Oregon. 

Art.  4.  The  amount  of  the  capital  stock  of  this  corpora- 
tion shall  be  one  hundred  thousand  dollars. 

Art.  5.  The  amount  of  each  share  of  such  capital  stock 
shall  be  one  hundred  dollars. 

Art.  6.  The  duration  of  this  corporation  shall  be  perpetual. 

The  following  facts  were  agreed  upon  by  the  parties: 

1.  That  defendant  is  a  private  incorporation,  duly  in- 
corporated under  and  by  virtue  of  the  general  laws  of  the 
state  of  Oregon,  on  the  fifteenth  day  of  November,  1879, 
having  its  principal  office  and  place  of  business  at  Portland, 
Multnomah  county,  state  of  Oregon. 

2.  That  **  Exhibit  A  "  of  defendant's  answer  is  a  true  copy 
of  defendant's  articles  of  incorporation. 

3.  That  defendant  is  exercising  no  other  powers,  privi- 
leges, or  franchises  than  those  set  out  in  article  2  of  said 
articles  of  incorporation. 

4.  That  defendant  had  elected  a  board  of  directors,  and 
in  every  manner  complied  with  the  statute,  in  order  to  vest 
in  them  whatever  powers  they  may  legally  exercise. 
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5.  That  defendant  is  now  receiving  deposits  from  persons 
cboosing  to  deposit  their  money  with  defendant,  and  is 
paying  interest  to  said  depositors  on  said  deposits,  and  is 
loaning  sach  deposits  for  the  benefit  of  said  depositors 
and  of  the  corporation,  and  has  an  office  in  said  city  of 
Portland  for  the  transaction  of  said  business." 

Dolph,  Bronaugh,  Dolph  &  Simon,  and  Stott  &  Gearin,  for 
appellant. 

J.  F,  Caples,  District  Attorney ,  and  M.  F.  Muikey,  for  re- 
spondent. 

By  the  Court,  Kelly,  C.  J. : 

The  question  presented  for  our  consideration  involves  the 
construction  of  section  1,  article  2,  of  the  constitution, 
-which  is  as  follows:  ''The  legislative  assembly  shall  not 
Lave  the  power  to  establish  or  incorporate  any  bank,  or 
banking  company,  or  moneyed  institution  whatever;  nor 
shall  any  bank,  company,  or  institution  exist  in  the  state 
with  the  privilege  of  making,  issuing,  or  putting  into  circu- 
lation any  bill,  check,  certificate,  promissory  note,  or  other 
paper,  or  the  paper  of  any  bank,  company,  or  person^  to 
circulate  as  money." 

It  is  claimed  by  the  respondent  that  the  first  clause  of 
this  section  prohibits  the  legislative  assembly  from  incor- 
porating or  from  authorizing  the  incorporation  of  any  bank 
or  moneyed  institution  whatever;  and  that  under  the  second 
clause,  all  banks,  companies,  and  institutions  are  forbidden 
to  exist  in  the  state,  with  the  privilege  of  making,  issuing, 
or  putting  in  circulation,  any  bill,  check,  certificate,  prom- 
issory note,  etc.,  to  circulate  as  money.  In  other  words,  it 
is  claimed  that  this  section  of  the  constitution  contains  two 
distinct  propositions,  independent  of  each  other.  That, 
we  hold,  is  not  the  proper  construction  to  be  placed  upon 
it,  nor  was  it  so  intended  by  the  convention  which  framed 
the  constitution.  As  a  matter  of  history,  it  is  well  known 
that  during  the  whole  time  of  the  territorial  government, 
the  currency  consisted  of  gold  and  silver  only;  and  that 
bank  notes  were  unknown,  and  never  circulated  among  the 
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people  as  money.  The  precious  metals  were  then  in  great 
abundance  here,  and  in  the  adjoining  state  of  California. 
They  were  the  production  of  our  own  coast,  and  the  great 
source  of  its  wealth,  and  very  naturally  the  people  of  Ore- 
gon preferred  that  kind  of  money  which  then  commanded 
the  attention  of  the  civilized  world.  They,  moreover,  as 
naturally  distrusted  paper  money,  with  which  they  were 
then  unacquainted,  and  to  which  they  were  unaccustomed. 
Many  of  the  members  of  the  constitutional  convention,  too, 
were  not  unfamiliar  with  banking  operations,  in  the  states 
where  they  lived  before  coming  to  Oregon.  They  had 
known  or  heard  of  repeated  failures  of  banks  to  redeem  the 
notes  which  they  had  put  in  circulation,  and  the  losses  and 
consequent  suffering  which  those  failures  had  caused  to  the 
communities  where  the  banks  existed.  And  it  was  to  pre- 
vent a  recurrence  of  these  remembered  evils  that  the  clause 
in  question  was  inserted  in  the  constitution.  The  conven- 
tion did  not  intend  to  exclude  banks  and  moneyed  institu- 
tions from  the  state,  but  to  prohibit  them  from  issuing 
bank  notes  to  circulate  as  money.  It  is  hardly  to  be  sup- 
posed that  the  members  of  that  body  did  not  know  that 
banks  of  deposit  and  discount,  and  banks  of  exchange,  were 
necessary  to  properly  transact  business  in  every  commer- 
cial state;  or  that  they  were  ignorant  of  the  benefits  which 
savings  banks,  properly  managed  and  conducted,  are  to 
every  civilized  community.  In  order  to  arrive  at  a  correct 
understanding  of  what  the  convention  intended  by  placing 
that  section  in  the  constitution,  we  have  examined  its  jour- 
nal and  proceedings,  and  they  only  tend  to  confirm  the 
opinions  before  expressed. 

As  originally  reported  by  the  committee  on  corporations 
and  internal  improvements,  the  first  section  of  article  11 
reads  as  follows: 

''Sec.  1.  The  general  assembly  shall  not  have  the  power 
to  establish  or  incorporate  any  bank  or  banking  company 
or  moneyed  institution  whatever,  with  the  privilege  of 
making,  issuing,  or  putting  in  circulation  any  bill,  check, 
ticket,  certificate,  promissory  note,  or  other  paper,  or  the 
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paper  of  auy  bank,  company,  or  persou,  to  circulate  as 
money.'* 

In  the  debate  whicb  took  place  upon  this  section,  it  was 
supposed  that  as  it  was  reported  by  the  committee  on  cor- 
porations and  internal  improvements,  the  section  wonld  not 
prohibit  corporations  organized  in  other  states  from  coming 
to  Oregon  and  establishing  branch  offices  and  putting  paper 
money  in  circulation.  To  prevent  this,  Mr.  Williams 
offered  the  following  amendment:  Insert  in  sec.  1,  second 
line,  after  *' tohatevc}','^  "nor  shall  any  bank,  company,  or 
institution  exist  in  this  state,"  which  amendment  was 
adopted.  Excepting  striking  out  the  word  genei^al  and  in- 
serting the  word  legislative^  this  was  the  only  amendment 
made  to  the  committee's  report.  And  all  that  was  intended 
by  the  convention  in  adopting  the  amendment  was  to  place 
corporations  from  other  states  under  the  same  restrictions 
as  those  incorporated  in  this  state.  All  alike  were  to  be 
prohibited  from  making,  issuing,  or  putting  bank  notes  in 
circulation  as  money. 

Excepting  that  the  amendments  adopted  by  the  convention 
are  not  italicized,  the  engrossed  copy  of  article  1,  sec.  11,  is 
as  follows : 

"Section  1.  The  legislative  assembly  shall  not  have  the 
power  to  establish  or  incoiporate  any  bank  or  banking  com- 
pany or  moneyed  institution  whatever,  nor  shall  any  bank^ 
company^  or  institution  exist  in  the  state  with  the  privilege  of 
making,  issuing,  or  putting  in  circulation  any  bill,  check, 
certificate,  promissory  note,  or  other  paper,  of  any  bank, 
company,  or  person  to  circulate  as  money." 

The  section,  as  engrossed,  is  without  any  punctuation 
whatever.  We  are,  therefore,  well  satisfied  that  the  con- 
vention did  not  intend  to  separate  that  part  of  the  section 
which  preceded  the  amendment  from  the  context  which 
followed  the  amendment.  It  follows  from  this  that  the 
semicolon,  placed  immediately  after  the  word  *' whatever'' 
in  the  printed  constitution,  was  a  clerical  mistake,  and  that 
it  was  not  entitled  to  have  the  force  and  effect  claimed  for 
it  by  the  respondent. 

Another  thing  we  must  take  into  consideration  in  the  con- 
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straction  of  this  section.  If  it  be  construed  as  contended 
for  by  the  respondents,  then  it  presents  this  singular 
anomaly,  that  banking  privileges  have  been  extended  to  the 
citizens  of  other  states  and  the  subjects  of  foreign  nations, 
which  have  been  denied  to  our  own  people.  They  are  per- 
mitted to  establish  banking  corporations  in  Oregon,  having 
all  the  rights  and  privileges  usually  exercised  by  banks, 
excepting  only  those  of  making  and  issuing  bank  bills  and 
notes  to  circulate  as  money.  If  conceded  to  them,  why 
should  these  privileges  be  withheld  from  citizens  of  this 
state  ?  Soch,  we  again  say,  was  not  the  intention  of  the 
framers  of  the  constitution. 

The  judgment  of  the  court  below  is  reversed,  and  judg- 
ment will  be  entered  in  favor  of  the  appellant  on  the  state- 
ment of  facts  agreed  upon  by  the  parties. 


JOHN  W.  JACKSON,  Appellant,  v.  LAURA  JACKSON, 

Besponbent. 

Custody  of  Minor  Child,  under  Decree  of  Divorce. — In  a  suit  to  dis- 
solve the  marriage  contract  by  a  husband  against  his  wife,  where  the 
court  granted  a  divorce  on  account  of  the  adultery  of  the  wife,  and  also 
decreed  that  the  custody  of  an  only  child  of  the  parties,  a  boy  between 
three  and  four  years  of  age,  should  be  given  to  its  maternal  grandfather, 
with  whom  the  divorced  wife  resided,  Jveld,  that  this  was  erroneoas, 
and  that  the  father  of  the  child,  having  the  means  to  provide  for  its 
maintenance  and  support,  and  being  otherwise  a  proper  person  to  care 
for  it,  and  being  the  party  not  in  fault  in  the  divorce  suit,  was  entitled 
to  the  care  and  Ksustody  of  the  child  in  preference  to  its  grandfather. 

Appeal  from  Clackamas  County. 

This  is  a  suit  by  the  appellant  to  obtain  a  divorce  from 
his  wife  on  account  of  adultery  committed  by  her,  and  for 
the  custody  of  Gilbert  Roy  Jackson,  the  minor  son  of  tbe 
parties,  four  years  of  age.  The  circuit  court  granted  the 
divorce,  but  awarded  the  care  and  custody  of  the  child  to 
Harrison  Ogle,  its  maternal  grandfather,  with  whom  the 
respondent  was  living  before  and  since  the  trial.  From 
this  part  of  the  decree  the  appeal  is  taken. 
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Septimus  Hadat^  for  appellant. 
Johnson  &  McCown,  for  respondent. 

By  the  Court,  Kelly,  C.  J. : 

By  the  common  law,  a  father  has  the  paramount  right  to 
the  care  and  custody  of  his  minor  children,  unless  it  be 
shown  that  he  is  a  man  of  grossly  immoral  principles  or 
habits,  or  that  he  has  not  the  ability  to  provide  for  them,' 
or  that  they  have  been  ill-used  by  him.  {People  ex  rel. 
Ifickeraon,  19  Wend.  16;  People  ex  rel.  Olmsteady.  Olmstead, 
27  Barb.  9.)  The  statutes  of  this  state  somewhat  modify  the 
doctrines  of  the  common  law,  and  whenever  a  marriage  is 
declared  to  be  dissolved,  the  court  has  power  to  decree  as 
follows:  ''For  the  future  care  aud  custody  of  the  minor 
children  of  the  marriage  as  it  may  deem  just  and  proper, 
having  due  regard  to  the  age  aud  sex  of  such  childreu,  and 
unless  manifestly  improper,  giving  the  preference  to  the 
party  not  in  fault.     (Civ.  Code,  sec.  497,  subd.  1,  p.  211.) 

It  becomes  necessary,  therefore,  to  examine  the  evidence 
in  the  case  in  order  to  ascertain  the  character,  standing,  and 
fitness  of  the  parties,  and  their  ability  respectively  to  pro- 
vide for  the  future  maintenance  and  education  of  the  child. 
It  appears  by  the  testimony  of  many  respectable  witnesses, 
who  have  known  the  appellant  nearly  all  his  life,  that  he 
has  ever  maintained  the  character  of  an  honest,  industrious, 
and  sober  man,  and  was  a  kind  husband  and  father  to  his 
wife  and  child  while  they  lived  with  him:  It  further  ap- 
pears that  by  his  industry  and  economy  he  had  accumulated 
considerable  property  as  a  farmer  and  stock  raiser,  valued 
at  four  thousand  or  five  thousand  dollars,  and  that  he  is 
quite  able  and  willing  to  support  and  educate  his  child. 

On  the  other  side,  it  appears  from  the  evidence  on  file  in 
the  case,  that  the  respondent,  without  any  cause,  deserted 
her  husband  in  Grant  county  under  the  pretense  of  going 
to  her  parents'  residence  in  Clackamas  county.  That  in- 
stead of  going  there,  she  went  off  with  her  paramour  to 
British  Columbia,  and  lived  with  him,  passing  as  his  wife 
und^r  an  assumed  name.     That  she  was  afterwards  a  wit- 
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ness  in  ber  own  behalf  on  the  proceedings  to  obtain  a  di- 
vorce, when  she  denied  under  oath  that  she  was  guilty  of 
any  act  of  adultery,  which  we  are  constrained  to  say  was 
far  from  the  truth,  if  many  other  respectable  witnesses  are 
to  be  believed.  It  further  appears  thai  the  respondent  is 
now  living  with  her  father,  and  that  she  has  no  property  of 
any  considerable  value,  with  which  she  can  support  herself 
and  her  child. 

The  statute  before  referred  to,  requires  the  court,  in  cases 
of  divorce,  to  give  the  care  and  custody  of  minor  children 
to  the  party  not  in  fault,  unless  otherwise  manifestly  im- 
proper. And  observing  this  rule  laid  down  to  govern  the 
courts,  we  think  the  child  in  this  case  should  be  placed 
under  its  father's  care.  It  is  now  within  a  few  days  of  four 
years  of  age.  Its  father  is  an  industrious,  sober,  and  com- 
petent person  to  take  charge  of  it,  and  has  the  means  to 
provide  for  its  education  and  welfare.  He  was  not  the 
party  in  fault'in  the  divorce  proceedings,  and  we  know  of 
no  manifest  impropriety  in  giving  the  care  and  custody  of 
the  child  to  him.  On  the  other  hand,  its  mother  has  not 
shown  that  she  possesses  a  good  moral  character,  so  far  as 
chastity  and  truth  are  concerned,  and  she  has  not  the  means 
to  provide  for  and  educate  the  child,  and  she  was  the  party 
in  fault  in  the  divorce  case.  It  is  true  the  decree  of  the 
court  was  not  to  give  the  care  and  custody  of  the  child  to 
the  respondent,  but  to  her  father.  This,  however,  is  vir- 
tually placing  it  under  her  control,  as  she  also  resides  with 
him.  As  between  the  father  and  grandfather  of  a  child, 
the  former  certainly  has  the  better  right  to  its  care  and 
custody,  unless  he  is  manifestly  an  improper  person  to  take 
charge  of  it,  which  does  not  appear  to  be  so  in  this  case. 

The  decree  of  the  circuit  court  is,  therefore,  reversed,  so 
far  as  the  same  relates  to  the  custody  of  the  child.  And  it 
is  ordered  that  the  appellant,  John  W.  Jackson,  shall  have 
the  care  and  custody  of  the  said  minor  child,  Gilbert  Boy 
Jackson,  until  the  further  order  of  the  circuit  court  for 
Clackamas  county. 
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B.   WILLIAMS,    Appellant,   v.   H.  ACKERMAN,    Ee-  ism 


SPONDENT. 

Pabol  Lease  fob  Mori(  than  One  Year.  — Where  A.  leases  of  W.  a  store 
under  a  verbal  lease  for  three  years,  and  enters  into  possession  and  pays 
rent,  such  tenancy  becomes  a  tenancy  from  year  to  year,  and  can  only  be 
determined  by  notice  from  one  party  to  the  other. 

Appeal  from  Multnomah  Goanty. 

The  respondent  (Ackerman)  occupied  the  north  half  of 
lot  number  two  in  block  number  one,  Portland,  under  a 
parol  lease  from  appellant  Williams,  for  the  term  of  three 
years.  The  original  lease  was  made  December  1, 1876,  with 
the  firm  of  Ackerman  &  Go.  Bespondent  was  the  successor 
of  the  said  firm,  occupying  the  premises  under  the  same  lease 
from  January  1,  1877.  A  written  lease  had  been  prepared 
and  presented  to  and  retained  by  the  lessees,  but  never  ex- 
ecuted, though  they  took  possession  by  virtue  thereof.  Be- 
spondent so  occupied  said  premises  until  February  6, 1878, 
with  the  consent  of  appellant,  and  paid  appellant  the  rent 
up  to  that  time.  On  that  day  respondent  abandoned  the 
premises  and  sent  the  key  to  appellant,  who  refused  to  re- 
ceive it,  and  it  remained  in  possession  of  respondent  until 
the  twenty-second  day  of  March,  1878,  when  appellant  pro- 
posed to  receive  the  premises  from  that  day,  and  the  re- 
spondent, without  remark,  delivered  the  key  to  appellant. 
The  monthly  rental  was  one  hundred  dollars.  No  notice, 
either  verbal  or  written,  had  been  given  by  either  party  to 
the  other.  The  action  was  commenced  by  appellant  in  the 
county  court  for  the  rent  accruing  from  February  6  to 
March  22,  in  which  court  the  appellant  recovered  judgment 
for  the  sum  of  one  hundred  and  fifty-eight  dollars  and 
thirty-three  cents. 

The  respondent  appealed  from  this  judgment  to  the  circuit 
court.  The  latter  court,  the  judge  having  heard  the  case 
upon  a  written  stipulation  and  without  the  intervention  of  a 
jury,  found  for  respondent.  From  that  decision  this  appeal 
is  taken. 
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Claude  Thayer ^  for  appellant. 

Whalley  dk  Fechheimei\  H,  Ach^  and  James  Gleason^  for  re- 
spondent. 

By  the  Court,  Boise,  J. : 

From  this  statement  of  facts  it  appears  that  Ackerman  k 
Co.  entered  the  premises  in  question  under  a  parol  agree- 
ment to  lease  the  same  for  three  years,  and  being  so  in  pos- 
session delivered  the  possession  to  the  defendant,  who  be- 
came their  successor  under  the  same  right.  We  think  that 
under  the  authority  of  GanelY.  Clark,  this  became  a  tenancy 
from  year  to  year,  and  could  only  be  determined  by  notice 
by  one  party  to  the  other.  The  rule  is  fully  stated  in  that 
case,  and  we  feel  constrained  to  adhere  to  it  as  settling  an 
important  principle  concerning  such  tenures,  and  we  are  not 
at  liberty  to  change  this  rule  at  this  time,  unless  we  should 
find  very  cogent  reasons  for  so  doing,  and  we  think  no  such 
reasons  exist.  We  therefore  refer  to  the  opinion  of  Judge 
Shattnck,  in  that  case,  for  a  full  statement  of  the  reasons  on 
which  the  rule  was  established.     (5  Or.  64.) 

The  judgment  of  the  circuit  court  will  be  reversed  and 
judgment  given  for  the  plaintiff  on  this  agreed  statement 
of  facts. 


J.  F.  HENDEIX,  Respondent,  v.  HENRIETTA  B. 
GORE,  JAMES  GORE,  and  PHILIP  GRIGGSBT, 

Appellants. 

A  MoRTGAGK  TO  SECURE  FuTURB  ADVANCES  IS  Valid. — A  note  and  mort- 
gage given  for  a  greater  sum  than  is  due  by  the  mortgagor,  to  secnre  both 
a  present  indebtedness  and  futnre  adt'ances,  is  valid  to  secnre  the  amonnt 
due  at  its  date  as  well  as  future  advances  actually  made  in  porsnanoe  of 
a  parol  agreement  entered  into  when  it  was  given,  although  the  mort- 
gage does  not  set  forth  the  real  character  of  the  transaction. 

Idem — Pleading,  What  Allegation  of  Payment  Sufficient. — Wbcre  a 
defendant,  in  his  answer,  in  a  suit  to  foreclose  a  mortgage,  allied  that 
he  had  fully  paid  it,  he  was  entitled  to  prove  on  the  trial  that  the  plaint- 
tiff  received  money  at  different  times,  to  be  appliecT  as  payment  on  the 
mortgage,  although  he  had  not  pleaded  such  payments  as  a  counter- 
claim. 


Jan.  1880.]  Henbrix  v.  Gore.  407 


Opinion  of  the  Court — Kelly,  G.  J. 


Idim — Payments  on  Mortgage  need  not  be  Pleaded  on  Foreclosure. — 
A  payment  of  money  made  on  account  of  a  mortgage,  is  not  a  cause  of 
suit,  which  must  be  pleaded  by  the  defendant  as  a  counter-claim  to  enti- 
tle him  to  prove  such  payment  in  a  suit  to  foreclose  the  mortgage. 

Appeal  from  Linn  County.  The  facts  are  stated  in  the 
opinion. 

Humphrey  &  Hewitt^  Bonham  (k  Ramsej/y  for  appellants. 

£.  N.  Tandy f  John  BaiineU^  B,  S.  Slrahan,  for  respond- 
ent. 

By  the  Court,  Kelly,  C.  J. : 

In  the  early  part  of  1871,  the  appellants,  who  are  husband 
and  wife,  erected  a  building  for  a  hotel  on  two  lots  owned 
by  the  appellant,  Henrietta  B.  Gore.  In  building  and  fur- 
nishing it  they  contracted  debts  with  different  persons, 
which  they  were  unable  to  pay.  Among  these  was  one  to 
Driggs  and  Carter,  for  two  hundred  and  sixty-one  dollars, 
for  lumber  and  material  used  in  the  construction  of  the 
house,  and  another  to  oue  Farrier,  for  about  one  hundred 
dollars,  for  furniture  put  into  it.  Needing  more  money  to 
furnish  it,  the  appellants  borrowed  three  hundred  dollars 
from  the  respondent  about  June  27,  1871,  and  on  that  day 
gave  their  promissory  note  to  him  for  one  thousand  dollars, 
payable  one  year  after  date,  and  to  secure  its  payment,  on 
the  same  day  executed  a  mortgage  on  the  lots  and  house 
belonging  to  the  wife.  It  is  admitted  by  the  respondent, 
that  at  the  time  appellants  gave  the  note,  they  did  not 
owe  him  a  greater  amount  than  three  hundred  and  ninety- 
seven  dollars  and  ninety-five  cents,  including  the  money 
loaned  by  him.  But  he  alleges  that  the  note  and  mortgage 
were  given  to  secure  not  only  this  debt,  but  also  other  sums 
of  money  then  owing  by  the  appellants,  and  which  the  re- 
spondent then  assumed  to  pay,  particularly  the,  amounts 
which  they  owed  to  Driggs  and  Carter,  and  to  Farrier. 
Bespondeut  farther  alleges  that  at  the  time  the  note  was 
given,  it  was  the  nnderstandiug  of  the  parties  that  whenever 
the  amount  then  due  to  respondent  and  all  future  advances, 
and  interest  thereon  at  the  rate  of  one  per  cent,  a  month, 
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should  be  fully  paid,  then  the  note  was  to  be  delivered  to 
appellants,  and  the  mortgage  was  to  be  satisfied. 

On  the  other  hand,  it  is  contended  by  the  appellants  that 
the  note  and  mortgage  were  given  to  secure  the  payment  of 
the  three  hundred  dollars  then  loaned  by  the  respondent, 
and  for  the  further  purpose  of  keeping  off  their  creditors 
until  such  time  as  they  could  pay  them.  We  think  the  evi- 
dence tends  more  strongly  to  support  the  position  con- 
tended for  by  the  respondent.  The  fact  that  after  two  pay- 
ments, amounting  to  two  hundred  and  ninety  dollars,  had 
been  made  on  the  note,  it  was  agreed  by  the  parties  that 
the  rents  due  by  Hendrix  and  Baker,  on  the  lease  executed 
on  the  twenty-sixth  of  January,  1876,  for  two  years,  were 
to  be  applied  to  the  payment  of  the  note  and  mortgage,  as 
testified  to  by  B.  F.  Baker,  a  disinterested  witness,  shows 
that  the  amount  was  for  more  than  three  hundred  dollars. 
Moreover,  it  will  not  be  presumed  by  the  court  that  the 
note  and  mortgage  were  given  for  the  unlawful  purpose  of 
delaying  creditors  of  the  appellants  in  collecting  their  de- 
mands. We  think,  therefore,  that  the  weight  of  testimony 
substantially  establishes  the  fact  that  the  note  and  mort- 
gage were  given  by  the  appellants,  not  only  to  secure  the 
payment  of  the  demands  then  owing  to  the  respondent,  but 
also  to  secure  future  advances  to  be  made  by  him  to  pay  off 
certain  debts  then  due  by  them  to  other  creditors. 

But  the  appellants  contend  that  inasmuch  as  there  is  no 
reference  in  the  mortgage  to  any  future  advances,  to  be 
made  by  the  respondent,  no  payments  made  by  him  to  such 
creditors  can  be  tacked  to  or  included  in  such  mortgage, 
and  in  support  of  this  position,  we  are  referred  to  the  cases 
of  Divver  v.  McLaughlin  (2  Wend.  696),  and  Walker  v. 
SnedUcer  (1  Hoffman  Ch.  144),  The  vice-chancellor,  com- 
menting on  these  decisions,  in  the  case  of  Craig  v.  Tap- 
pan  (2  Sandf.  Ch.  596),  says  of  the  case  in  2  Wend.  69is, 
'Uhat  the  absence  of  a  statement  in  the  mortgage  that  it 
was  also  to  secure  future  ad  vances,  was  commented  upon  by 
the  chief  justice  with  many  other  circumstances,  but  he 
does  not  say  that  this  omission  is  of  itself  essential;  and 
there  were  other  abundant  evidences  of  fraud  in  that  case 
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Tipon  which  to  base  the  decision."  In  the  case  cited  from 
1  Hoff.  Ch.  144,  the  assistant  vice-chancellor  says:  ''Bat 
the  better  opinion,  if  not  the  decided  Ia\r,  is,  that  the 
mortgage  must  express  the  object.  It  is  certain  that  it  can 
not  be  rendered  available  for  future  liabilities  by  a  subse- 
quent parol  agreement."  It  will  be  perceived  that  he  was 
referring  to  a  parol  agreement  for  future  advances,  made 
after,  and  not  at  the  same  time  with  the  mortgage,  as  in  the 
case  now  under  consideration.  After  the  decisions  which 
have  been  referred  to  by  the  appellants'  counsel  were  made, 
the  authorities  were  all  reviewed  by  the  vice-chancellor  in 
the  case  of  Craig  v.  Thppav,  2  Sandf.  Ch.  85,  where  he 
held  ''  that  a  mortgage  intended  to  secure  future  advances, 
need  not  express  that  object  in  the  mortgage  itself,  but 
when  it  is  not  stated  the  mortgage  will  be  liable  to  suspi- 
cion, and  the  holder  put  upon  stricter  proof  of  the  payment 
of  the  consideration ;  but  its  omission  will  not  render  the 
security  invalid."  The  same  principle  was  afterwards  de- 
clared by  the  supreme  court  of  Illinois,  in  Collins  v.  CarliaUy. 
13  111.  254,  and  still  later  by  the  supreme  court  of  Califor- 
nia in  Tully  v.  Harhe,  35  Oal.  302. 

The  true  principle  to  be  deduced  from  all  these  cases 
seems  to  be,  that  where  a  mortgage  is  given  in  good  faith 
to  secure  a  present  indebtedness  and  future  advances, 
whether  the  object  be  expressed  in  the  mortgage  or  not,  it 
is  valid  to  the  extent  of  the  lien  therein  expressly  created. 
It  is  always  better,  however,  that  the  mortgage  should  be 
drawn  so  as  to  show  the  true  object  and  purpose  of  the 
transaction,  for  suspicion  is  engendered  by  misrepresenta- 
tion, but  disarmed  by  a  statement  of  the  truth.  {Shiiiras 
V.  Caig^  7  Cranch,  34.)  The  appellants  must  therefore  be 
held  liable  on  the  note  and  mortgage,  for  the  amount  which 
they  actually  owed  to  the  respondent  when  the  mortgage 
was  given,  and  also  for  the  amount  paid  by  him  to  Driggs 
and  Carter;  and  such  other  small  sums  as  he  agreed  to  and 
actually  did  pay  for  the  appellants,  together  with  interest 
thereon  since  the  time  of  payment.  The  rate  of  interest 
which  was  to  be  paid  on  these  several  sums  is  a  matter  of 
dispute  between  the  parties,  and  as  it  is  not  specified  in  the 
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note  or  mortgage,  only  tbe  legal  rate  of  interest  will  be  al- 
lowed. 

The  respondent  claims  a  credit  for  one  hundred  and  twelve 
dollars  and  eighty*two  cents,  being  a  debt  due  bj  appellants 
to  Wm.  Farrier,  which  respondent  assumed  to  pay.  It 
appears  that  the  promise  to  pay  was  not  in  writing,  and  an 
agreement  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  unless  in  writing,  is  void.  It  would,  moreover,  be 
unjust  to  allow  him  credit  for  an  amount  which  he  promised 
to  pay,  but  which  promise  he  failed  to  fulfill,  and  that,  too, 
while  James  Gore  is  still  liable  for  the  same  debt.  This 
claim  will  be  disallowed,  except  the  small  sums  paid  thereon 
by  the  respondent.  So,  also,  the  claim  of  seventy-five  dollars, 
balance  due  on  the  wagon  and  harness,  will  be  disallowed, 
because  it  does  not  appear  that  it  was  a  debt  secured  by  the 
mortgage.  The  appellants  in  their  answer  deny  that  there 
is  anything  due  on  the  mortgage,  and  allege  that  it  has  been 
fully  paid.  They  now  claim,  that  in  addition  to  the  two 
payments  of  two  hundred  and  forty  dollars  and  fifty  dollars, 
admitted  by  the  respondent,  they  should  also  be  allowed  a 
credit  for  the  rents  due  on  a  certain  lease  of  the  mortgaged 
premises  to  Hendrix  and  Baker,  made  on  the  twenty-sixth 
day  of  January,  1876.  It  appears  from  the  evidence  of  B. 
F.  Baker,  one  of  the  lessees,  that  it  was  the  agreement  and 
understanding  of  the  parties  to  the  lease  that  the  rents,  as 
they  became  due,  at  the  end  of  each  month,  were  to  be 
applied  to  the  payment  and  discharge  of  the  mortgage  debt, 
and  that  he  paid  his  share  of  the  rent  to  the  respondent 
accordingly.  But  it  is  objected  by  the  respondent  that  tlie 
amount  due  for  rent  on  the  lease  should  not  be  considered 
or  allowed,  because  it  is  not  between  the  same  parties,  and 
there  is  no  counter  claim  pleaded  in  either  answer.  We 
think  the  appellants  are  entitled  to  a  credit  for  the  rents 
paid  by  Hendrix  and  Baker,  the  lessees  to  the  respondent, 
and  which  he  received  according  to  the  understanding  and 
agreement  of  the  parties  to  the  lease,  to  be  applied  as  pay- 
ments on  the  mortgage  debt.  That  it  was  agreed  that  the 
rents  should  be  so  applied,  is  clearly  proven  by  R.  F.  Baker, 
and  is  not  denied  by  the  respondent.     And  the  objection 
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that  these  monthly  rents  so  received  by  the  respondent 
from  the  lessees  should  not  be  allowed  as  credits  in  favor 
of  the  appellants  because  they  have  not  been  pleaded  as  a 
counter  claim,  is  untenable.  A  payment  made  on  a  note  or 
other  evidence  of  indebtedness  is  not  a  cause  of  action  or 
of  suit  which  may  be  pleaded  as  a  counter  claim.  It  is 
rather  the  extinguishment  of  a  cause  of  action  or  suit  by 
the  adverse  party,  to  the  extent  of  the  payment  so  made; 
and  evidence  of  such  payment  may  be  offered  on  the  trial 
under  the  general  allegation,  that  the  demand  of  such 
adverse  party  has  been  paid.  We  therefore  hold  that  the 
appellants  are  entitled  to  a  credit  for  the  rents  of  the 
mortgaged  premises  under  the  lease  of  the  twenty -sixth  of 
January,  1876,  'Mess  the  cost  of  the  improvements  made 
thereon  which  were  a  permanent  part  of  the  house,  and 
actually  necessary  for  the  convenience,  profit,  and  protection 
of  the  premises,"  i^  specified  in  the  lease.  The  rents  re- 
ceived by  the  respondent  from  the  twenty-first  of  February, 
1876,  to  the  twenty-first  of  February,  1878,  amounted  to  six 
hundred  dollars,  from  which  should  be  deducted  two  hundred 
and  twenty-nine  dollars  and  fifty-six  cents  for  permanent 
improvements  on  the  mortgaged  premises;  one  hundred 
and  eleven  dollars  and  fifty  cents  for  insurance  paid  by  the 
lessees,  and  thirty-three  dollars  for  rent  paid  to  appellant, 
James  Gore;  in  all,  three  hundred  and  seventy-four  dollars 
and  sixteen  cents,  leaving  two  hundred  and  twenty-five 
dollars  and  hinty-four  cents,  and  interest  thereon  to  be  ap- 
plied in  part  payment  of  the  mortgage. 

A  statement  of  the  accounts  between  the  parties  in  ac- 
cordance with  the  views  herein  expressed,  is  annexed  to 
this  opinion,  by  which  it  appears  that  there  is  now  due  upon 
the  mortgage  the  sum  of  four  hundred  and  eighty-nine  dol- 
lars and  twenty-four  cents,  and  a  decree  will  be  entered 
accordingly  for  that  sum. 

[The  statement  of  accounts  referred  to  in  the  opinion  is 
not  necessary  to  an  understanding  of  the  points  decided. 
It  is  therefore  omitted. — Eeporter.] 
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GEORGE  ALLEN,  Appellant,  v.  EDWARD  HIRSCH, 

State  Treasurer,  Respondent. 

Constitutional  Act — Wagon  Road  Act  not  Local  or  Special. — The 
acts  entitled  **  An  Act  to  provide  for  the  construction  of  a  road  in  Grant 
and  Baker  counties,  to  be  known  as  the  Eastern  Oregon  and  Winnemncea 
Road,"  approved  October  19,  1872,  and  "An  Act  to  provi^le  for  the  con- 
struction of  a  wagon  road  up  the  south  bank  of  the  Columbia  river  from 
near  the  mouth  of  Sandy,  in  Multnomah  county,  to  the  Dalles  in  Wasco 
county,"  approved  October  23,  1872,  are  not  in  conflict  with  article  4, 
sec.  23,  subd.  7,  of  the  constitution,  which  declares  that  "the  legisla- 
tive assembly  shall  not  pass  special  or  local  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say,  *  *  *  for  laying,  opening,  and  working 
on  highways,  and  for  the  election  or  appointment  of  supervisors."  The 
said  acts  of  the  legislative  assembly  are  public  laws,  and  not  special  or 
local  laws,  within  the  meaning  of  that  clause  in  the  constitution. 

Appeal  from  Marion  County. 

The  case  is  mandamus  to  compel  the  payment  of  certain 
warrants  drawn  by  the  secretary  of  state  upon  the  state 
treasury.  The  appellant  filed  in  the  circuit  court  his  peti- 
tion for  a  writ  of  mandamus,  in  which  he  referred  to  the  acts 
of  the  legislative  assembly  of  October  23,  1872,  and  Octo- 
ber 21,  1876,  providing  for  the  issuing  of  warrants  on  ac- 
count of  the  road  commonly  known  as  ''The  Dalles  and 
Sandy  Wagon  Road,  and  to  the  act  of  October  19,  1872, 
providing  for  issuing  warrants  on  account  of  the  "Eastern 
Oregon  and  Winnemncea  Road;"  and  recites  so  much  of 
each  of  said  acts  as  relates  to  the  appropriation  of  moneys  to 
meet  the  warrants,  the  funds  out  of  which  such  warrants 
should  be  payable,  and  the  proceedings  necessary  to  author- 
ize the  secretary  of  state  to  draw  the  warrants.  The  peti- 
tion then  states  particularly  and  at  length  such  facts  as  show 
that  on  the  twenty-fourth  day  of  May,  1875,  a  warrant  was 
drawn  in  accordance  with  the  provisions  of  said  act  of  Oc- 
tober 23,  1872,  by  the  secretary  of  state,  for  one  thousand 
dollars,  payable  to  the  order  of  the  chairman  of  the  board 
of  commissioners  created  by  said  last  named  act,  out  of  the 
funds  applicable  thereto  under  said  act;  that  on  said  twenty- 
fourth  day  of  May,  1875,  said  warrant  was  presented  to  the 
state  treasurer  for  payment^  but  was  not  paid  for  want  of 
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funds  in  the  hands  of  the  treasurer  applicable  thereto;  that 
since  that  time,  and  prior  to  the  twenty-seventh  day  of  Au- 
gust, 1879,  the  said  warrant  had  been  indorsed  by  the  said 
chairman  of  the  board  of  commissioners,  and  the  petitioner 
had  become  the  holder  thereof;  that  before  said  twenty- 
seventh  day  of  August,  1879,  sufficient  moneys  belonging  to 
said  funds  had  been  received  into  the  state  treasury  to  pay 
said  warrant;  and  that  on  that  day  the  petitioner  presented 
said  warrant  to  the  defendant,  who  then  was  and  still  is 
state  treasurer,  and  demanded  payment  thereof,  but  pay- 
ment was  refused.     This  is  the  first  count  of  the  petition. 

The  petition  then  proceeds,  with  the  same  particularity, 
to  set  forth  the  drawing  of  a  warrant  by  {the  secretary  of 
state,  on  the  thirteenth  day  of  September,  1877,  in  accord- 
ance with  said  act  of  October  21,  1876,  for  one  thousand 
dollars;  the  presentation  of  that  warrant  to  the  state  treasu- 
rer on  the  day  it  was  drawn;  its  non-payment  for  want  of 
applicable  funds;  the  subsequent  transfer  of  the  warrant  to 
the  petitioner;  the  receipt  into  the  treasury  of  funds  suffi- 
cient to  pay  it;  the  presentation  and  demand  of  payment  on 
the  twenty-seventh  day  of  August,  1879;  and  the  refusal  of 
defendant,  as  treasurer,  to  pay  it. 

In  the  same  manner  the  petition  states  the  drawing  of  a 
warrant,  by  the  secretary  of  state,  on  the  fifteenth  day  of 
May,  1873,  upon  the  treasury,  in  accordance  with  the  said 
act  of  October  19, 1872,  for  one  thousand  nine  hundred  and 
ninety-six  dollars;  its  presentation  to  the  treasurer  on  the 
day  it  was  drawn,  and  its  non-payment  for  want  of  applica- 
ble funds;  its  subsequent  transfer  to  the  petitioner;  that 
there  was  on  the  thirty-first  day  of  October,  1879,  sufficient 
funds  in  the  treasury  applicable  to  its  payment;  and  that 
on  that  day  it  was  presented  by  petitioner  to  the  defendant 
as  treasurer,  and  payment  was  demanded  and  refused. 

Upouvthese  allegations  the  petitioner  prayed  writ  of  man- 
damu|i  to  compel  the  defendant,  as  treasurer,  to  pay  said 
several  warrants,  and  the  accrued  interest  thereon.  The 
alternative  writ  was  issued,  commanding  the  defendant  to 
pay  the  warrants,  or  show  cause  why  he  had  not  done  so. 
On  the  return  day,  the  defendant  demurred  to  the  petition, 
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on  the  ground  of  insufficiency;  and  the  circuit  judge,  with- 
out argument,  and  upon  the  understanding  that  the  case 
was  to  go  to  the  supreme  court  to  test  the  constitutionality 
of  the  several  acts  of  the  legislative  assembly,  under  which 
the  warrants  were  drawn,  made  a  pro  forma  decision  sus- 
taining the  demurrer  and  dismissing  the  cause  at  petition- 
er's cost.     The  petitioner  appeals  to  this  court. 

TF.  Lair  Hill,  for  appellant : 

Subdivision  7  of  section  23  of  article  4  of  the  consti- 
tution of  the  state  provides  as  follows:  ''The  legislative 
assembly  shall  not  pass  special  or  local  laws  in  any  of 
the  following  enumerated  cases,  viz:  *  *  *  For 
laying,  openiug,  and  working  on  highways,  and  for  the 
election  or  appointment  of  supervisors."  It  is  contended 
that  the  several  acts  referred  to  in  the  petition  are  special 
or  local  laws,  and  by  reason  of  their  subject-matter  are  pro- 
hibited by  the  constitutional  provision  just  quoted;  and 
that  therefore  the  warrants  drawn  under  those  acts  are  void. 
On  the  surface  of  the  case  it  is  seen,  that  in  order  to  reach 
a  decision  as  to  the  right  of  the  petitioner  to  the  relief  de- 
manded, the  court  must  consider  and  pass  upon  the  ques- 
tions : 

1.  Are  the  acts  in  question  special  or  local  laws  within 
the  meaning  of  the  constitution? 

2.  If  these  acts  are  special  or  local  laws,  are  the  warrants 
drawn  in  pursuance  of  them  void  ? 

Are  the  acts  in  question  special  or  local  laws  within  the 
meaning  of  the  constitution  ?  This  is  primarily  a  question 
of  definitions.  It  must  first  be  ascertained  what  is  a  special 
or  local  law;  in  other  words,  what  are  the  definitions  of  the 
terms  special  and  local,  as  used  in  the  constitution;  and 
then  it  must  be  determined  by  examination  of  the  acts  in 
question,  whether  they  fall  within  either  of  these  definitions. 
It  will  hardly  be  contended  that  these  acts  fall  witlyn  the 
definition  of  local  laws,  as  there  can  hardly  be  any  difference 
of  opinion  among  lawyers  upon  that  subject.  If,  however, 
it  should  be  contended  on  the  part  of  the  respondent,  that 
they  are  local  laws,  the  error  of  that  position  will  be  per-  • 
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ceived  npon  a  moment's  consideration  of  the  matter.  A 
local  law  is  a  law  which  ajQTeots  only  the  inhabitants  of  a 
particular  district.  It  is  operative  generally  within  certain 
geographical  boundaries,  bnt  inoperative  outside  of  those 
boundaries.  It  is  general  in  character,  but  local  in  its  ap- 
plication. (1  Bl.  Com.  74;  Bouv.  Diet.,  in  ve^b.  ''Custom;" 
People  V.  Sitperviaoi's  of  Chantauqna,  43  N.  T.  10.)  Neither 
of  the  three  acts  under  which  these  warrants  were  drawn 
comes  within  this  definition.  In  People  v.  Supervisors^  just 
cited,  the  fact  that  the  money  to  be  raised  was  to  be  used 
in  paying  for  a  local  public  work,  was  held  not  to  make  the 
law  local,  and  that  is  the  only  feature  of  the  acts  now  under 
examination  which  even  suggests  the  idea  of  their  being 
local  laws. 

Are  these  acts  special  laws  within  the  meaning  of  the  con- 
stitution? The  answer  to  this  question  depends  on  the 
question.  What  is  a  special  law,  as  the  term  is  employed  in 
the  constitution  ?  And  unless,  by  the  constitution  itself, 
or  by  the  historical  circumstances  under  which  it  was 
adopted,  it  is  apparent  that  the  word  special,  as  applied  to 
a  law,  was  intended  by  the  framers  of  that  instrument  to 
have  a  meaning  different  from  its  technical  or  common  law 
meaning,  that  technical  or  common  law  definition  must  be 
taken  as  the  true  meaning  in  the  constitution.  This  is  a 
settled  canon  of  constitutional  interpretation.  (Gooley  on 
Const.  Lim.  69-61.)  Applying  this  rule  of  interpretation, 
what  is  meant  by  ''special  law"  in  the  constitution?  It 
had,  and  still  has,  a  well-known  common  law  meaning. 
When  applied  to  statutes,  the  word  special  is  a  technical 
word,  and  is  synonomous  with  "private,"  which  was  for- 
merly the  more  frequent  term.  A  special  or  private  stat- 
ute is  a  statute  which  affects  only  certain  specified  individu- 
als or  private  concerns.  It  is  the  opposite  of  a  public  or 
general  law,  which  applies  to  all  persons  who  may  happen 
to  be  so  situated  as  to  fall  within  the  general  purview  of 
operation.  (1  Bl.  Com.  85;  Bouv.  Diet.,  in  verb.  "Statute;" 
Calking  \.  Baldwin,  4  Wend.  668.)  Examine  the  acts  in 
question,  bearing  in  mind  this  common  law  definition  of  a 
special  law.     The  act  of  October  23,  1872,  condensed  into 
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a  few  words,  was  simply  this:  It  created  a  commission  to 
survey,  and  lay  out,  and  construct  a  public  road  from  the 
Sandy  river,  in  Multnomah  county,  to  Dalles  City,  in  Wasco 
county;  appropriated  for  the  construction  of  the  road,  fifty 
thousand  dollars  out  of  the  funds  arising  from  the  five  per 
centum  of  the  sales  of  public  lands,  and  out  of  the  funds 
arising  from  the  sale  of  swamp  and  overflowed  lands;  and 
prescribed  in  detail  the  duties  of  the  commissioners  in 
carrying  on  the  work.  That  is  the  act  under  which  the 
first  of  the  warrants  described  in  the  petition  was  drawn. 

The  act  of  October  21,  1876,  under  which  was  drawn  the 
second  of  the  warrants  described  in  the  petition,  is  merely 
an  act  changing,   in  some  respects,  the  plan  of  carrying 
forward  the  work  provided  for  by  the  former  act,  and  mak- 
ing a  further  appropriation  for  that  purpose.     The  act  of 
October  19,  1872,  under  which  was  drawn  the  third  of  the 
warrants  described  in  the  petition,  is  in  all  respects,  so  far 
as  concerns  the  question  of  whether  it  is  a  general  or  a  spe- 
cial law,  exactly  similar  to  that  of  October  23, 1872 .    Neither 
of  these  confers  any  rights  or  privileges  upon  particular  in- 
dividuals.    They  are  acts  for  a  public  purpose,  namely,  the 
making  of   certain  public  internal  improvements.     Their 
object  is  to  promote  and  facilitate  public  travel  and  trans- 
portation, and  their  method  is  that  which  is  necessarily 
adopted  in  the  execution  of  all  public  works,  that  is,  by  the 
employment  of  public  agents.     They  in  no  wise  differ  in 
this  respect  from  the  acts  creating  commissions  to  build  the 
state  house,  to  protect  the  rights  of  the  state  and  peo- 
ple in  the  canal  at  Oregon  City — to  perform  services  in  con- 
nection with  any  public  improvement.     Whatever  may  be 
the  title  conferred  on  the  agent  by  the  statute,  the  principle 
on  which  his  relations  to  the  public  are  to  be  determined  is 
always  the  same.     Such  laws,  it  is  plain,  do  not  answer  the 
common  law  description  of  special  or  private  statutes.    This 
proposition,  so  plain  to  reason,  is  equally  supported  by  au- 
thority.   {Calking  v.  Baldivin,  ubi  sup.)    An  almost  unlim- 
ited array  of  decisions  to  the  same  effect  might  be  cited^ 
and  none,  it  is  believed,  can  be  produced,  holding  the  con- 
trary. 
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These  acts  being  shown  to  be  neither  special  nor  local, 
as  those  terms  were  defined  by  the  common  law,  they  are 
not  such  laws  as  the  constitutional  provision  was  intended 
to  prohibit,  unless  it  appears  from  the  constitution  itself,  or 
from  its  historical  surroundings,  that  the  convention  by 
whom  the  constitution  was  framed,  were  induced  to  employ 
the  well-known  terms  of  law  in  a  sense  different  from  their 
well-known  legal  meaning.  No  other  deliberative  body  that 
ever  sat  in  Oregon  had  among  its  members  so  many  distin- 
guished lawyers,  as  had  that  convention.  In  its  roll  of 
membership  appear  the  names  of  no  less  than  seven  who 
have  been  supreme  judges,  including  all  the  judges  of  the 
supreme  court  at  this  time.  It  was  presided  over  by  one 
whose  reputation  as  a  jurist  is  coextensive  with  the  nation. 
Another  of  its  members  has  since  been  attorney-general  of 
the  United  States.  And  besides  these,  there  were  many 
lawyers  whose  achievements  at  the  bar  form  a  part  of  the 
public  history  of  the  country.  One  does  not  readily  con- 
clude that  a  convention  controlled  by  men  of  such  charac- 
ter, in  framing  an  instrument  which,  by  its  nature,  would 
be  expected  to  be  written  in  the  peculiar  language  of  the 
law,  which  was  to  be  interpreted  and  administered  by  the 
courts  of  law,  and  which  was  to  control  all  future  legislation 
of  the  state,  would  employ  the  technical  terms  peculiar  to 
their  art  and  profession,  in  a  sense  different  from  their  tech- 
nical and  legal  sense,  and  then  furnish  no  key  or  clue  by 
which  their  intended  sense  could  be  discovered.  But  highly 
improbable  as  such  a  conclusion  would  be,  it  must  be  adopted 
before  the  court  can  hold  these  acts  to  be  either  special  or 
local  within  the  meaning  of  the  constitution.  If  the  views 
above  expressed  are  correct,  they  dispose  of  the  case  by  es- 
tablishing the  validity  of  the  warrants  in  question. 

But  suppose  the  acts  under  which  the  warrants  were  drawn 
should  be  held  to  be  special  laws,  so  far  as  they  provide  for 
the  laying,  opening,  and  working  the  roads  therein  specified, 
does  it  follow  that  the  warrants  are  void  ?  I  submit  that  it 
does  not.  Under  these  acts  the  warrants  were  drawn  and 
went  into  circulation.  The  state,  by  its  agents,  received 
the  money  for  them  and  used  it  in  the  internal  improvements 
27 
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provided  for  in  the  acts.  Can  the  state  now,  after  having 
gotten  and  used  the  consideration  for  which  the  warrants 
were  issued,  repudiate  the  debt  and  protect  itself  in  so  doing 
by  pleading  that  the  law  made  by  itself  and  through  which 
it  was  enabled  to  obtain  the  money  and  carry  on  its  public 
works,  is  void?  Certainly  in  morals  it  is  estopped  to  do  so, 
and  it  ought  to  be  estopped  in  law.  It  seems  to  me  this 
case  is  analogous,  in  respect  of  the  point  now  under  consid- 
eration, to  that  of  one  arising  under  a  contract  which  is  void 
for  non-compliance  with  mere  statutory  requirements  in  its 
execution.  So  long  as  the  contract  remains  wholly  execu- 
tory, either  contracting  party  may  repudiate  it;  but  when 
one  has  performed  it  on  his  part,  the  other,  having  received 
the  benefit  of  it,  must  make  him  whole.  It  will  not  be  dis- 
puted that  if  one,  having  received  value  upon  a  void  con- 
tract, gives  his  note  or  bill  for  the  payment,  it  is  too  late 
for  him  to  question  in  a  court  the  validity  of  the  transaction. 
If  to  this  the  answer  be  made  that  the  principle  on  which 
the  argument  is  founded  applies  only  to  cases  of  contracts 
which  are  void  by  reason  of  some  defect  in  the  mode  of 
their  formation,  and  not  to  those  which  are  absolutely  un- 
lawful, I  reply  that  while  at  first  presentation  there  appears 
to  be  some  force  in  the  suggestion,  it  will  not  bear  the  test 
of  logical  scrutiny.  Under  the  constitution,  statutes  may  be 
passed  providing  for  laying,  opening,  and  working  highways, 
and  the  defect  alleged  against  the  acts  in  question  is  not 
that  they  are  upon  subjects  on  which  the  legislature  was 
prohibited  from  legislating,  but  that  the  legislature  did  not 
proceed  in  such  a  manner  as  to  make  the  acts  valid.  The 
defect  complained  of  is  a  defect  of  manner  or  mode  simply, 
and  the  consequence  contended  for  is  not  such  as  usually 
follows,  as  the  penalty  of  violated  law,  but  simply  that  the 
acts  are  invalid.  So  the  analogy  to  the  case  suggested,  a 
case  under  the  statute  of  frauds,  for  example,  is  perfect. 
And  by  following  this  analogy  the  administration  of  justice 
is  kept  in  the  line  of  natural  equity  and  good  conscience, 
while  by  disregarding  it,  natural  justice  is  trodden  down, 
the  state  becomes  a  repudiator  of  its  honestly-contracted 
obligations,  and  in  the  end  suffers  ten-fold  more  in  the  loss 
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of  its  credit  than  it  can  possibly  gain  from  the  ill-gotten  ex- 
emption from  its  debts. 

There  is  another  point  that  deserves  consideration  as 
bearing  on  the  question  of  the  validity  of  the  acts  authoriz- 
ing the  first  and  second  warrants  described  in  the  petition. 
These  acts  provide  that  the  warrants  shall  be  payable  out 
of  the  funds  arising  from  the  five  per  centum  of  the  net 
proceeds  of  sales  by  congress  of  public  lands  in  the  state, 
as  well  as  out  of  the  funds  arising  from  the  sale  of  swamp 
and  overflowed  lands.  In  the  constitution  (article  8,  sec. 
2),  provision  was  made  for  diverting  this  fund  to  the  fund 
for  public  education.  But  congress,  in  the  act  admitting 
the  stAte  into  the  Union,  submitted  six  propositions  to  the 
•'people  of  Oregon,"  each  of  which,  if  effectual,  would 
modify,  .extend,  or  limit  the  constitution  in  some  particular. 
One  of  these  propositions  was,  that  the  five  per  centum 
fund  above  referred  to  should  be  ''paid  to  the  said  state 
for  the  purpose  of  making  public  roads  and  internal  im- 
provements, as  the  legislature  shall  direct."  And  this 
proposition,  as  well  as  the  others,  was  by  the  same  act  of 
congress  made  to  depend  on  the  express  condition  that  the 
people  of  Oregon  should  "provide  by  ordinance,  irrevoca- 
ble without  the  consent  of  the  United  States,"  that  the  state 
should  never  interfere  with  the  primary  disposal  of  the  soil, 
etc.  The  people  of  Oregon,  by  their  legislature,  thereupon, 
formally  and  solemnly,  accepted  all  the  propositions  and 
passed  the  required  ordinance,  declaring  it  to  be  irrevoca- 
ble without  the  consent  of  the  CTnited  States.  That  was 
the  last  of  the  series  of  instruments,  of  which  the  constitu- 
tion was  the  first,  by  which  Oregon  reached  her  present 
position  in  the  Union;  and  I  humbly  submit  that  the  propo- 
sition above  cited  has  the  effect  so  far  to  modify  the  con- 
stitutional provision  upon  which  respondent  relies,  as  to 
except  from  its  operation  such  acts  as  apply  the  five  per 
centum  fund  to  the  building  of  public  roads.  The  proposi- 
tion is  not  only  that  the  fund  shall  be  used  in  accordance 
with  the  original  intention  of  congress  as  expressed  in  the 
act  of  1841,  but  that  it  shall  be  applied  to  that  object  in 
such  manner  "as  the  legislature  may  direct."    If  this  has 
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any  force  at  all,  it  repeals,  by  uDavoidable  implication,  the 
restrictions  npou  the  legislatiye  authority  to  pass  special 
laws  for  the  application  of  this  fund  to  the  construction  of 
public  roads. 

Thus  matters  stood  till  1871,  when  congress,  by  joint 
resolution,  gaTe  the  consent  of  the  United  States  for  this 
fund  to  be  transferred  to  the  school  fund;  but  in  the  same 
resolution  it  was  expressly  provided  that  nothing  therein 
contained  should  *'  influence  the  construction*'  of  the  act,  in 
which  the  six  propositions  were  made.  This  proviso,  I 
take  it,  makes  the  resolution  of  1871  ineffectual  until  the 
state  of  Oregon  shall  revoke  its  acceptance  of  the  proposi- 
tion. The  acceptance  of  the  proposition  was  an  enactment 
of  its  provisions,  and  the  resolution  of  congress  did  not  re- 
peal that  enactment;  it  merely  absolved  the  state  o{  Oregon 
from  its  obligation  not  to  revoke  it. 

If  I  am  correct  in  insisting  that  these  acts  are  neither 
special  nor  local  laws,  it  follows  that  all  the  warrants  are 
valid.  If  I  am  wrong  on  this  point,  but  right  on  the  propo- 
sition that  the  state  can  not  refuse  to  pay  its  warrants  after 
it  has  received  the  consideration  for  them,  it  follows  that 
all  the  warrants  are  valid.  If  I  am  wrong  on  both  the  above 
points,  but  right  as  to  the  effect  of  the  act  of  congress  ad- 
mitting the  state  into  the  Union,  and  of  the  acceptance  by 
the  state  of  the  propositions  therein  contained,  it  follows 
that  the  first  two  warrants  described  in  the  petition  are  valid. 

Knight  and  Lord^  for  respondent: 

The  petition  of  appellant  as  to  the  first  and  second  causes 
of  action  is  iatally  defective  in  this:  There  is  no  allegation 
in  either  of  said  causes  that  there  was  at  the  time  the  pay- 
ment of  said  warrants  was  demanded  of  respondent,  money 
in  the  state  treasury  sufficient  to  pay  the  same  and  applica- 
ble thereto.  The  allegation  upon  that  point  in  the  first 
cause  of  action  is  as  follows:  '^  Thereafter  (the  date  of  the 
first  presentment  of  the  warrant  to  the  state  treasurer),  and 
prior  to  the  twenty-seventh  day  of  August,  187fr'  (the  day 
payment  was  demanded  of  respondent),  ^'  there  was  received 
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into  the  state  treasury,  of  said  f  nods,  an  amount  of  money 
sufficient  to  pay  said  warrant.'' 

The  allegation  in  the  second  cause  of  action  is  precisely 
the  same  as  in  the  first.  These  allegations,  we  claim,  are 
not  sufficient  to  constitute  a  cause  of  action  against  the  re- 
spondent, and  that  the  demurrer  was  properly  sustained  as 
to  those  causes  of  action. 

In  the  next  place,  we  claim  that  the  several  laws  under 
which  all  of  the  warrants  mentioned  in  tlie  petition  were 
issued  are  special  and  local  laws,  and  are,  therefore,  void 
under  section  23,  article  4,  of  the  constitution  of  this  state, 
which  reads  as  follows:  ''The  legislative  assembly  shall  not 
pass  special  or  local  laws  in  any  of  the  following  cases,"  and 
among  the  enumerated  cases  under  that  section  is  the  fol- 
lowing: **  7.  For  laying,  opening,  and  working  of  highways, 
and  for  the  election  or  appointment  of  supervisors."  This 
section  of  the  constitution  carries  with  it  its  own  interpre- 
tation; and  it  is  too  plain  for  argument  that  no  road  or  high- 
way can  be  laid  out  or  worked  in  this  state  except  under 
and  pursuant  to  a  general  law  providing  for  the  location  and 
construction  of  all  roads  in  the  state.  In  obedience  to  that 
provision  of  the  constitution,  the  legislature  has  provided 
by  general  law  for  laying,  opening,  and  working  of  all  high- 
ways in  this  state.  (Civ.  Code,  721.)  Each  of  these  laws 
provides  for  the  laying  out  and  construction  of  a  special 
and  particular  work,  and  they  are,  therefore,  unconstitutional 
and  void.  It  follows,  therefore,  as  a  legal  consequence,  that 
these  warrants,  issued  under  and  pursuant  to  those  laws, 
are  also  void,  and  their  payment  was  rightly  refused  by  the 
respondent. 

By  the  Court,  Kelly,  C.  J. : 

The  question  here  presented  for  consideration  is,  whether 
the  several  acts  of  the  legislative  assembly  referred  to  in 
the  appellant's  petition  authorizing  the  construction  of  the 
Dalles  and  Sandy  road  and  the  Eastern  Oregon  and  Win- 
nemucca  wagon  road  are  constitutional. 

Article  4,  section  23,  subdivision  7,  of  the  constitution 
is  as  follows:    ''The  legislative  assembly  shall  not  pass 
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special  orlocallawsin  any  of  the  following  enumerated  cases; 
that  is  to  say  *  *  *  7.  For  laying,  opening,  and  working 
on  highways,  and  for  the  election  or  appointment  of  supervis- 
ors.'' It  is  claimed  by  the  counsel  for  respondent,  that 
these  acts  are  special  and  local  in  their  character,  and  there- 
fore in  conflict  with  the  provision  of  the  constitution  just 
quoted,  and  the  warrants  drawn  under  and  in  pursuance  of 
them  are,  therefore,  necessarily  void.  Blackstone  says: 
''Statutes  are  either  general  or  special,  public  or  private. 
A  general  or  public  act  is  an  universal  rule  that  regards  the 
whole  community;  and  of  this  the  courts  of  law  are  bound 
to  take  notice  judicially  and  ex  officio.  Special  or  private 
acts  are  rather  exceptions  than  rules,  being  those  which 
only  operate  upon  particular  persons  and  private  concerns." 
(1  Bl.  Com,  85.)  The  words  ** general"  and  '* public ** 
are  here  used  as  expressing  the  same  kind  of  statutes.  So, 
also,  special  statutes  are,  according  to  the  common  law 
definition,  synonymous  with  private  statutes.  The  early 
elementary  law  writers  seem  to  have  made  no  distinction 
between  a  private  and  a  local  statute,  but  define  private 
acts  to  be  those  which  related  to  particular  persons  or 
classes  of  men,  or  which  related  to  a  particular  place  or 
town.  (Burriirs  La^  Diet.,  voce  ''Private  Statute;"  Bac. 
Abr.,  Statute  F;  1  Kent's  Com.  459.)  In  more  recent  times, 
another  distinction  has  been  made  by  the  constitutions  of 
several  states* of  the  Union,  including  that  of  Oregon,  in 
which  the  terms  "  local  act"  and  "  local  laws"  are  used  in 
contradistinction  to  public  or  private  acts  or  laws.  Notably 
this  is  so  in  the  constitution  of  New  York,  and  the  decisions 
of  the  court  of  appeals  have,  in  a  measure,  construed  and 
settled  the  meaning  of  the  words  "local  bills"  or  "local 
acts "  in  that  state. 

In  the  case  of  The  People  v.  Hills,  35  N.  Y.  449,  it  was 
held  that  "an  act  to  amend  and  consolidate  the  several  acts 
relating  to  the  city  of  Bochester,"  was  a  local  act,  within 
the  meaning  of  the  constitutional  provision  "  that  no  private 
or  local  bill  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title,"    In  The  People  v.  O'Brien,  38  N.  Y.  193,  the 
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qaestion  before  the  conrt  was  whether  an  act  of  the  legis* 
latare,  so  far  as  it  related  to  the  term  of  office  and  the  time 
for  electing  conncilmen  in  the  city  of  New  York,  was  a  gen- 
eral or  local  law.  The  coart  said:  ''It  is  clear  that  it  re- 
lates only  to  the  officers  of  the  municipal  corporation  of 
New  York,  and  has  no  force  outside  of  the  territory  em- 
braced in  the  corporation,  nor  any  possible  effect  upon 
property  not  within  the  corporate  limits,  or  upon  persons 
not  for  the  time  being  within  such  limits.  It  would  seem 
to  follow  necessarily  that  the  act  in  question  is  local,  as 
contradistinguished  from  general.  The  former  is  entirely 
confined  in  its  operations  to  the  property  and  persons  of  a 
specified  locality,  the  latter  embracing  either  persons  or 
property  of  the  people  of  the  state  generally,  or  some  class 
of  persons  or  species  of  property." 

In  The  People  v.  Allen,  42  N.  Y.  378,  the  question  was 
whether  an  appropriation  of  money  to  improve  Bouquet 
river  was  a  general  or  local  act.  It  was  a  small  stream 
emptying  into  Lake  Ghamplain,  and  navigable  for  boats 
about  three  miles  from  its  mouth.  Of  it  the  court  says: 
**  Its  name  is  not  found  upon  the  general  maps  of  the  state; 
it  is  not  found  in  any  general  history  of  the  country,  and  its 
character  is  in  no  way  defined  in  any  public  statute;  and  it 
is  not  of  such  notoriety  as  to  be  known  generally  to  the 
people  of  the  state;  and  hence  the  courts  can  take  no  more 
notice  of  its  character  and  existence  than  of  the  character, 
location,  and  usefulness  of  the  ordinary  highways  of  the 
state.  In  this  respect  it  is  unlike  the  great  rivers  and  lakes 
of  the  state,  and  the  mountain  ranges,  which  are  matters 
of  general  history  and  public  notoriety."  The  conrt  fur- 
ther says:  ''This  is  unlike  any  of  the  improvements  of  the 
Hudson  river.  That  is  a  river  navigable  for  about  one  hun- 
dred  and  fifty  miles,  formbg  a  necessary  link  in  the  chain 
of  water  communication  between  the  ocean  and  the  great 
lakes.  It  acts  an  important  part  in  the  commerce  of  the 
whole  state,  and  the  citizens  of  the  state  generally  are  in- 
terested in  its  navigation.  An  improvement  made  in  its 
navigation  at  any  point  would  not  be  mainly  or  materially 
for  the  benefit  of  the  people  living  at  or  near  that  point,  but 
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would  be  for  the  benefit  of  the  entire  commerce  of  that 
great  river,  and  of  the  commerce  of  the  whole  state/'  The 
statute  was  held  by  the  court  to  be  a  local  act,  because  of 
the  insignificant  character  of  Bouquet  river,  and  because 
the  improvement  of  it  would  be  mainly  for  the  benefit  of 
the  people  living  in  the  immediate  locality.  But  the  court 
clearly  intimates  that  an  act  for  the  improvement  of  the 
Hudson  river  would  not  be  a  local  but  a  general  one,  be- 
cause it  is  the  connecting  link  in  the  chain  of  water  com- 
munication between  the  ocean  and  the  inland  lakes.  The 
court  of  appeals,  in  the  case  of  ITie  People  v.  Supervisors  of 
CJuziitauqua,  43  N.  Y.  10,  goes  into  a  somewhat  critical  ex- 
amination of  the  authorities  defining  what  is  a. local  and 
what  a  general  act,  but  in  its  essential  features  it  is  sub- 
stantially like  the  case  last  referred  to. 

The  foregoing  cases  have  been  referred  to,  to  show  what 
are  to  be  considered  local  acts  or  local  laws.     In  contradis- 
tinction to  these,  all  acts  which  relate  to  the  location  and 
construction  of  the  public  buildings  of  a   state,  to  the 
establishment  of  new  counties  and  prescribing  their  limits, 
are  public  acts,  becausean  their  very  nature  the  people  of 
the  whole  state  have  an  interest  in  them.     In  the  case  of 
The  Stale  ex  rel.  Cothren  v.  Lean,  9  Wis.  279,  the  supreme 
court  of  Wisconsin  say  in  relation  to  the  establishment  of 
the  county  seat  of  Iowa  county:    ''At  the  county  seat  of 
each  county,  the  state  through  its  proper  o£3cers  adminis- 
ters justice;  all  the  inhabitants  of  the  state  are  liable  to  be 
sued  in  any  county  and  to  have  their  rights  litigated  there. 
And  we  think  there  is  much  force  in  the  reasoning  of  the 
late  Chief  Justice  Btowe,  in  the  Washington  county  seat 
case,  where  he  contends  that  laws  relating  to  the  location  of 
county  seats  are  public  acts;  and  this  view  is  sustained  by 
other  authorities."    The  court  in  that  case  also  says  that  it 
is  undoubtedly  difficult  to  draw  an  accurate  line  between 
general  laws  and  those  not  general,  and  to  establish  a  test 
that  will  be  entirely  satisfactory.     But  it  was  there  held 
that  the  character  of  an  act  of  the  legislature,  whether  it  be 
a  ''  general"  law  or  not,  is  determined  by  the  greater  or  less 
extent  to  which  it  affects  the  people,  rather  than  by  the  ex- 
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tent  of  territory  over  which  it  operates,  and  that  a  law 
operating  in  a  single  county,  but  affecting  the  rights  of  all 
the  people  therein,  is  a  general  law.  In  the  case  of  New 
Fortland  v.  New  Vineyard^  4  Shep.  69,  it  was  held  by  the 
supreme  court  of  Maine  that  an  act  annexing  one  town  to 
another  was  a  public  act.  The  court  says:  '^  Those  are  to 
be  regarded  as  public  acts  which  regulate  the  general  in- 
terests of  the  state,  or  any  of  its  divisions." 

In  the  case  of  West  v.  Blake,  4  Blackf.  236,  the  supreme 
court  of  Indiana  says  ''  that  an  act  authorizing  an  agent  of 
the  state  to  lay  off  and  sell  lota  in  a  particular  town,  it 
being  the  seat  of  government,  was  a  public  act."  And  in 
reasoning  upon  tiie  question  it  says:  ''  Statutes  incorporat- 
ing counties,  fixing  their  boundaries,  establishing  court-* 
houses,  canals,  turnpikes,  railroads,  etc.,  for  public  uses,  all 
operate  upon  local  sabjects.  They  are  not,  however,  for  that 
reason  special  or  private  acts."  Other  cases  might  be  ad- 
duced to  mark  the  distinction  between  public  and  special  or 
local  laws.  The  general  principle  to  be  deduced  from  all 
the  authorities  seems  to  be  this,  that  whenever  an  act  of  the 
legislature  authorizes  any  public  road  or  other  internal  im- 
provement to  be  made  or  other  act  to  be  done,  which  in  its 
nature  is  more  beneficial  to  the  community  at  large  than  to 
the  inhabitants  in  the  immediate  locality  of  the  road,  or 
other  internal  improvement,  such  act  is  to  be  considered  a 
public  and  not  a  special  or  local  law. 

Daring  the  ten  years  of  territorial  government  in  Oregon, 
it  was  the  constant  practice  of  the  legislative  assembly  to 
pass  special  laws  to  lay  out  territorial  roads  from  one  point 
to  another',  sometimes  in  the  same  county,  but  more  fre- 
quently in  two  or  more  counties  of  the  territory.  Generally 
they  were  passed  through  the  influence  of  interested  parties, 
who  were  often  named  in  the  act  as  commissioners  to  locate 
the  road,  and  the  expenses  of  such  location  were  imposed 
on  the  counties  in  which  tl^e  roads  were  established.  And 
then  by  the  act  of  January  27,  1854  (Statutes  of  Oregon, 
1854),  the  expense  of  opening  and  working  them  was  imposed 
on  the  several  road  districts  through  which  they  passed. 
These  buisdens  thus  imposed  on  the  people  of  special  local- 


426  AiXEN  V.  HiBSCH.  [Snp.  Ct. 

Opinion  of  the  Coart — ^Kelly,  G.  J. 

ities  were  considered  as  onerous,  and  the  whole  system  of 
laying,  opening,  and  working  territorial  i*oads  came  to  be  re- 
garded as  an  exceedingly  vicious  mode  of  legislation,  which 
interfered  with  the  regular  road  system  of  the  territory. 
And  it  was  to  destroy  and  prevent  that  kind  of  legislation 
that  the  inhibition  referred  to  was  inserted  in  the  constitu- 
tion. 

Beferring  to  the  Dalles  and  Sandy  road,  now  partially 
constructed  under  these  acts  of  the  legislative  assembly:  It 
is  well  known  to  all  that  during  the  winter  months  it  is  the 
only  practicable  route  for  a  public  road  through  the  moun- 
tain range  which  separates  eastern  from  western  Oregon,  and 
it  was  deemed  to  be  of  the  most  importance  to  the  people  of 
the  state  that  trade  and  travel  and  mail  facilities  should  not 
be  obstructed;  that  intercourse  between  these  two  great  divi- 
sions of  the  state  should  not  be  suspended  during  that  sea- 
son of  the  year  when  navigation  on  the  Columbia  is  gener- 
erally  closed  by  ice  in  the  river.  It  was  well  known  to  the 
legislative  assembly  that,  for  weeks  at  a  time,  all  communi- 
cation between  the  east  and  west  was  suspended,  until  the 
interruption  came  to  be  regarded  as  almost  a  public  calam- 
ity, and  it  was  to  prevent  these  obstructions  that  the  appro- 
priations of  money  were  made  to  construct  the  Dalles  and 
Sandy  road.  It  is  in  no  sense  a  local  road.  The  advan- 
tages to  the  inhabitants  living  along  the  route  or  line  of  the 
road  are  insignificant  when  compared  with  what  will  be  the 
benefits  to  the  people  at  large,  or  at  least  to  those  residing 
in  the  two  great  sections  before  referred  to,  whenever  the 
road  shall  be  completed. 

The  reasons  given  to  show  that  the  acts  making  appro- 
priations to  aid  in  the  construction  of  the  Dalles  and  Sandy 
road  are  not  special  or  local  laws,  will  equally  apply  to  the 
act  authorizing  the  construction  of  the  eastern  Oregon  and 
Winnemucca  wagon  road. 

It  may  be  noted  here  that  the  moneys  appropriated  by  these 
acts  are  not  derived  from  taxes  levied  on  the  people  of  the 
state.  The  five  per  centum  of  the  net  proceeds  of  the  sales 
of  the  public  lands  are  paid  by  the  United  States  to  this 
state  expressly  for  the  purpose  of  making  public  foads  and 
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internal  improyementSy  and  can  be  applied  to  no  other  par* 
pose  niritboat  a  violation  of  the  trust  upon  which  they  are  re<* 
ceiyed.  The  swamp  and  overflowed  lands  also  were  granted 
to  the  state  for  the  purpose  of  paying  the  expenses  of  re- 
claiming them.  And  the  fund  in  the  treasury  arising  from 
the  sale  of  these  lands  is  the  excess  of  the  purchase  money, 
over  and  above  the  expenses  of  the  reclamation,  which  ex- 
penses the  purchasers  have  either  paid  or  are  under  obliga- 
tion to  pay  hereafter. 

There  is  another  reason  why  the  acts  of  the  legislative  as- 
sembly, referred  to  in  the  petition,  are  to  be  regarded  as 
general  laws,  and  not  special  or  local  acts.  Article  4,  section 
27,  of  the  constitution,  declares  that  *' every  statute  shall 
be  considered  a  public  law,  unless  otherwise  declared  in  the 
statute  itself."  Neither  of  the  acts  contains  such  a  declara- 
tion. 

We  hold,  therefore,  that  they  do  not  come  within  the  con- 
stitutional inhibition  contained  in  section  23  of  article  4, 
that  "  the  legislative  assembly  shall  not  pass  special  or  local 
laws  *  *  *  *  for  the  purpose  of  laying,  opening,  and 
working  on  highways."  We  think  the  objection  to  the  suf- 
ficiency of  the  first  and  second  clauses  of  the  petition  is  well 
taken  by  the  counsel  for  respondent.  In  neither  of  them  ' 
is  there  any  allegation  that  when  payment  was  demanded  on 
the  twenty-seventh  day  of  August,  1879,  there  was  sufficient 
money  in  the  treasury  to  pay  said  waiTants  and  applicable  ' 
to  such  payment.  The  third  clause  in  the  petition  is  not 
open  to  this  objection,  and  a  peremptory  writ  of  mandamus 
ought  to  be  allowed,  commanding  the  respondent  to  pay  the 
warrant  for  one  thousand  nine  hundred  and  ninety-six  dol- 
lai*s,  unless  he  shall  ask  leave  to  file  an  answer  and  defend 
upon  the  merits. 

It  is  ordered  that  the  judgment  be  reversed,  and  this  caase 
remanded  to  the  court  below  for  further  proceedings.  And 
it  is  further  ordered  that  the  costs  of  this  proceeding  be 
paid  by  the  state. 

Boise,  J.,  dissents  from  this  opinion,  on  the  ground  that 
the  laws  providing  for  these  waiTants  are  special  laws  within 
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the  meaniug  of  Becfcion  23,  sabdivision  7»  .article  4,  of  tbe 
constitatioQ.  Section  27  of  said  article  does  not  abridge 
the  force  of  section  23,  for  the  reason  that  a speciallaw  may 
be  also  a  public  law,  and  the  provisions  of  these  different 
sections  are  not  repugnant  to  each  other.  Smith  on  Con- 
struction defines  a  special  law  as  distinguished  from  a  general 
law.  Of  the  latter  he  says:  ''It  is  one  which  provides  for 
all  things  of  a  kind  or  genus;  special  provides  for  a  species 
of  the  genus,"  In  this  case  a  general  law  relating  to  high- 
ways should  provide  for  all  the  highways  of  the  Htate;  a 
special  law  to  a  particular  highway,  as  in  this  case. 


4  tw         APPOLLONIA  PHILLIPPI,  Bespondent,  v.  ANANIAS 

THOMPSON,  Appellant. 

Ejectment — ^Title  must  be  Pleaded. — In  an  action  of  ejectment,  where  the 
defendant  merely  traverses  the  allegations  in  the  complaint,  and  does 
not  set  up  title  in  himself  or  another,  the  defendant  will  be  contined  in 
his  testimony  to  such  facts  only  as  tend  to  show  the  weakness  of  the 
plaintiff's  title. 

Idem — Evidence.  — Where  the  plaintiff  in  his  evidence  produces  a  confirmi^ 
tory  deed  to  establish  his  title,  in  which  is  recited  other  deeds  by  their 
dates,  through  which  plaintiff  deraigns  title,  it  is  competent  for  defendant 
to  offer  in  evidense  and  produce  these  deeds  recited  to  show  the  bound- 
aries  of  the  land  claimed  by  the  plaintiff. 

Ck>LOR  or  Title — Presumption. — A  party  entering  land  under  oolor  of  title 
is  presumed  to  enter  and  occupy  according  to  his  title. 

Appeal  from  Multuomah  County. 

This  is  an  action  of  ejectment.  The  respondent  alleges 
that  she  is  the  owner  and  is  entitled  to  the  possession  of  the 
premises  described,  and  prays  for  their  possession.  The 
appellant  denies  the  allegations  of  the  complaint.  The  jury 
returned  a  verdict  in  the  respondent's  fayor  for  a  part  of  the 
premises  described.  The  respondent  had  judgment  upon 
this  verdict,  and  the  appellant  appeals. 

On  the  trial,  the  respondent  offered  in  evidence  the 
United  States  patent  to  the  Couch  claim,  which  assigns  the 
south  half  of  the  claim  to  Caroline  Couch.  It  was  also 
shown  that  the  property  in  controversy  is  included  in  the 
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south  half  of  said  claim.  She  also  introduced  in  evidence 
a  confirmatory  deed  from  the  widow  and  heirs-at-law  of 
Couch  to  her,  dated  November  12,  1872,  conveying  lots  6 
and  7  in  fractional  block  30,  Couch's  addition.  She  fur- 
ther offered  in  evidence  testimony  showing  that  she  and  her 
husband,  from  whom  she  derives  title,  had,  since  the  year 
1658,  claimed  possession,  and  had  been  in  actual  possession 
of  all  that  portion  of  said  lots  6  and  7  that  lies  north  of  an 
old  fence,  which  was  constructed  by  one  Ebinger,  prior  to 
1858.  The  appellant  then  moved  for  a  nonsuit,  which  mo- 
tion was  denied. 

The  appellant  then  offered  to  introduce  in  evidence  cer- 
tain deeds,  for  the  purpose  of  showing  that  the  respondent 
held  the  land  in  dispute  under  a  paper  title,  in  which  tLe 
same  was  described  by  definite  boundaries,  the  introduc- 
tion of  which  was  disallowed.  He  also  offered  to  introduce 
in  evidence  certain  deeds  to  himself  and  to  persons  from 
whom  he  derives  title,  for  the  purpose  of  showing  the  boun- 
dary line  between  the  lands  of  himself  and  the  respondent, 
the  introduction  of  ^yhich  was  allowed  by  the  court.  The 
appellant  asked  that  the  following  instructions  be  given  to 
the  jury:  ''That  if  the  possession  of  the  land  in  dispute 
was  originally  taken  under  a  paper  title,  then  the  presump- 
tion of  law  is,  that  they  hold  according  to  the  description 
in  their  deeds;  this  presumption  will  prevail  until  it  is  over- 
come by  proof  of  a  change  in  manner  of  holding:"  which 
instruction  the  court  refused  to  give,  upon  the  ground  that 
there  was  no  testimony  on  that  point. 

The  errors  assigned  are  as  follows:  1.  The  court  erred  in 
admitting  the  confirmatory  deed  from  the  widow  and  heirs- 
at-law  of  John  H.  Couch  to  the  plaintiff,  for  lots  Nos.  6  and 
7  in  fractional  block  No.  30,  Couch's  addition,  etc.,  and 
dated  November  12.  1872,  Exhibit"  A"  of  the  bill  of  ex- 
ceptions; 2.  In  not  allowing  defendant's  motion  for  a  non- 
suit; 3.  In  not  admitting  the  deeds  offered  by  defendant  to 
prove  that  plaintiff  held  the  land  in  dispute  under  a  paper 
title,  in  which  the  land  was  described  with  certain  specified 
boundaries;  4.  In  not  admitting  in  evidence  the  deeds  of- 
fered by  defendant,  for  the  purpose  of  showing  the  true 


430  Phillippi  v.  Thompson.  [Sup.  Ct 


Argnment  for  Appellant. 


boundary  line  between  the  lands  of  plaintiff  and  defendant; 
5.  In  not  giving  to  the  jury  the  instruction  presented  by 
defendant,  and  fully  set  forth  in  bis  bill  of  exceptions. 

Wm.  Strony  d  Sons,  for  appellant : 

The  deed  offered  in  evidence  by  the  respondent  shows  by 
its  recitals  that  she  held  the  land  under  a  paper  title,  and 
concludes  her  from  otherwise  showing  title  to  the  proper^. 
A  party  who  traces  title  through  a  regularly  executed  con- 
veyance is  concluded  by  its  recitals.  (3  Washburn  on  Beal 
Property,  3d  ed.  94,  sec.  24;  ScoU  v.  Douglas,  7  Ohio,  227; 
5  Id.  194;  Cai-ver  v.  Jackson,  4  Pet.  1;  Id.  85-87.)  In  order 
to  create  title  by  prescription,  there  must  be:  1.  An  actual 
occupancy,  clear,  definite,  positive,  and  notorious;  2.  It 
must  be  continued,  adverse,  and  exclusive  during  the  whole 
period  prescribed  by  the  statute;  3.  It  must  be  with  an  in- 
tention to  claim  title  to  the  land  occupied.  (Cook  v.  BcJh 
cock,  11  Gush.  206;  Dostaell  v.  De  La  Lanza,  20  How.  32; 
Grant  v.  Fowler,  39  N.  H.  101. 

To  give  possession,  the  requisite  characteristics  of  being 
visible,  notorious,  distinct,  and  definite  in  its  extent,  the 
ouster,  in  the  first  place,  must  be  of  such  notoriety  that  the 
owner  may  be  presumed  to  have  notice  of  it,  and  of  iis 
extent.  (3  Washb.  on  Beal  Property,  127,  sec.  22,  and 
authorities  there  cited.)  The  entry  upon  the  lands  must 
be  made  with  an  intention  to  dispossess  the  owner,  otherwise 
the  act  would  be  a  mere  trespass.  (4  Kent's  Com.  488;  2 
Smith's  Leading  Cases,  6  Am.  ed.  637;  note;  Broadstreet  v. 
Huntington,  5  Pet.  401,  439.)  Mere  possession,  without  a 
claim  of  right,  gives  no  title,  however  long  the  same  may 
be  continued.  (Grube  v.  Wells,  34  Iowa,  148;  La  Frambois 
V.  JacJcson,  8  Cowen,  588,  603;  Adams  v.  Guice,  30  Miss.  397.) 

A  party  inclosing  and  occupying  by  mistake  for  the  period 
of  limitation  more  land  than  his  deed  called  for,  will  not 
operate  as  a  bar  to  the  claim  of  the  true  owner.  The  pos- 
session is  not  deemed  adverse.  {Uoioard  v.  Reedy,  29  Qa. 
152;  34  Iowa,  148;  Dow  v.  McKenney,  64  Me.  138.)  When 
two  adjoining  proprietors  of  land,  who  are  ignorant  of  the 
true  boundary  line  between  their  respective  lauds,  fix  a  line 
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with  an  agreement  that  each  shall  possess  to  that  line  until 
the  trae  boandary  is  ascertained,  and  the  true  boundary, 
when  ascertained,  leaves  one  in  possession  of  a  portion  of 
the  other's  land,  this  possession  is  not  adverse.  (3  Washb. 
on  Real  Property,  491;  Irvine  v.  Adler,  44  Cal.  559;  34 
Iowa,  148.)  Evidence  of  a  fence  built  merely  for  con- 
venience, in  working  a  farm,  and  not  for  the  pai-pose  of 
marking  boundaries  according  to  title,  is  of  no  weight  in 
determining  acts  of  possession.  (Sonle  v.  Barlow,  49  Vt. 
329.)  The  testimony  does  not  prove  title  by  prescription 
to  the  laud  in  controversy;  if  our  position  is  correct,  it  fol- 
lows that  the  court  committed  error  in  not  granting  the  mo- 
tion of  defendant  for  a  non-suit. 

The  court  erred  in  not  allowing  the  offered  proofs  show- 
ing plaintiff  held  under  paper  title;  and  in  not  admitting 
the  deeds  offered  to  show  the  true  boundary  line.  Every 
presumption  is  in  favor  of  possession  continuing  in  the 
same  subordination  to  a  title,  where  it  is  once  shown  to  ex- 
ist. (Hoody,  Hood,  2  Grant's  Cas.,  Penn.  229.)  A  party's 
possession,  if  he  enter  under  color  of  title,  by  deed,  de- 
cree, etc.,  is  often  referred  to  the  description  of  the  prem- 
ises in  such  deed  or  written  instrument.  {Bell  v.  Longworth, 
6  Ind.  273;  Scalea  v.  CechUU  3  Head.  436.)  When  the  acts 
of  disseisin  are  equivocal  in  their  nature,  the  presumption 
always  is  that  it  is  in  accordance  with,  and  not  in  hostility 
to  the  title  of  the  true  owner.  (Pipher  v.  Lodge,  16  Serg. 
&  B.,  229,  231;  Smithy.  Burtis,  6  Johns.  218;  Jaclcsony, 
Sharp,  9  Id.  183.)  When  two  persons  are  in  possession  at 
the  same  time,  under  different  claims  of  right,  he  has  the 
seisin  in  whom  is  the  true  title.  Both  can  not  be  seised, 
and  the  seisin  consequently  follows  the  title.  {Barr  v.  Oratz, 
4  Wheat.  213;  Kent's  Com.  482;  Codman  v.  Wimhw,  10 
Mass.  146,  151.) 

The  court  erred  in  not  giving  the  instruction  asked  for  by 
defendant.  If  a  person  enter  on  land  having  a  title  and 
right  of  entry,  his  entry  and  possession  are  presumed  to  be 
in  conformity  to  his  title.  {Meaiia  v.  Welles,  12  Met.  356; 
Tappan  v.  Tappan,  11  Fost.  41;  IVtlson  v.  /FiZZiaww,  52 
Miss.  487;  Loporl  v.  Todd,  3  Vroom,  N.  J.  124.) 
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S.  W.  Rice  and  JV.  W.  TJiayer,  for  respondent: 

The  patent  and  the  confirmatory  deed  form  a  direct  chain 
of  title  from  the  United  States  to  the  respondent;  and  as 
the  appellant  has  not  pleaded  any  title  in  himself^  he  can 
not  object  to  the  respondent's  claiming  the  property  under 
any  title  she  may  have.  The  only  objection  he  could  bring, 
would  be  that  it  did  not  show  that  the  respondent  had  any 
title.  This  confirmatory  deed  was  duly  executed  and  ac- 
knowledged, and  is  entitled  to  be  admitted  in  evidence. 
(Civil  Code,  518,  sec.  22.)  As  to  the  second  assignment  of 
error :  A  direct  legal  chain  of  title  had  been  proven,  and 
also  an  uninterrupted  adverse  possession  of  the  premises 
for  more  than  twenty  years,  which  is  a  presumption  that 
the  premises  had  been  held  pursuant  to  a  written  convey- 
ance. (Gen.  Laws  of  Oregon,  262,  sees.  766-68.)  There- 
fore a  nonsuit  was  properly  denied. 

The  deeds  offered  to  be  introduced  must  be  presumed  to 
have  included  a  less  area  than  the  premises  which  the  re- 
spondent had  occupied  adversely  for  more  than  twenty 
years,  or  the  appellant  would  not  have  offered  to  introduce 
them  in  evidence,  unless  he  wished  to  prove  the  respond- 
ent's case.  But  the  respondent  had  been  in  adverse  pos- 
session of  the  whole  tract  for  more  than  twenty  years,  and 
the  presumption  was  that  she  had  a  written  conveyance  to 
all  the  lands  she  had  so  occupied.  (Oen.  Laws  of  Oregon, 
p.  262,  sec.  766-38.)  The  bill  of  exceptions  says  that 
these  deeds  were  offered  in  evidence  for  the  purpose  of 
showing  that  the  respondent  held  the  land  in  dispute  under 
a  paper  title.  The  appellant  ought  not  to  complain  be- 
cause the  respondent  declined  to  allow  him  to  prove  her 
case. 

As  to  the  fourth  assignment  of  error:  These  deeds,  if 
they  would  show  anything,  would  be  proving  title  in  the 
appellant  himself,  which  is  not  permissible,  as  he  has  not 
pleaded  any  such  title.  (Gen.  Laws  of  Oregon,  p.  176,  sec. 
316.) 

By  the  Court,  Boise,  J. : 

In  this  case  it  was  incumbent  on  the  plaintiff  to  show 
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that  she  had  a  legal  estate  in  the  property  and  a  present 
right  to  the  possession.  (Civ.  Code,  sec.  313.)  This  she 
attempted  to  do:  1.  By  producing  the  patent  of  the  heirs  of 
Conch,  the  original  proprietor;  and  a  confirmatory  deed 
from  her  to  plaintiff,  to  which  we  see  no  objection;  2.  By 
producing  evidence  tending  to  prove  that  she,  and  those 
under  whom  she  claimed,  had  been  in  adverse  possession 
for  twenty  years;  and  we  think  the  evidence  was  sufficient 
to  make  a  prima  facie  case  in  her  favor;  and^  therefore,  the 
motion  for  a  warrant  was  properly  refused. 

The  next  error  is:  That  "the  court  erred  in  not  admitting 
the  deeds  offered  by  defendant  to  prove  that  plaintiff  held 
the  land  in  dispute  under  a  paper  title,  in  which  the  land 
was  described  with  certain  specific  boundaries.'^  The  de- 
fendant having  simply  denied  the  bill  and  right  to  posses- 
sion of  the  plaintiff,  and  not  having  pleaded  in  his  answer 
either  that  he  was  the  owner,  or  that  the  title  was  in  a  third 
person,  the  evidence  which  the  defendant  could  produce 
was  restricted  to  a  very  narrow  issue,  and  was  very  much 
more  limited  than  in  an  action  of  ejectment  at  common 
law,  for  our  statute  has  provided  (p.  179,  sec.  316)  that 
^*  the  defendant  shall  not  be  allowed  to  give  in  evidence 
any  estate  in  himself  or  another  in  the  property,  *  *  * 
unless  the  same  be  pleaded  in  his  answer."  At  common 
law,  under  the  general  issue  (which  is  the  issue  in  this 
case),  the  defendant  could  prove  title  in  himself  or  another, 
so  that  most  of  the  rules  of  law  concerning  evidence  for  the 
defense  in  ejectment,  which  have  been  established,  and  which 
are  found  in  works  on  evidence  and  ejectment,  are  not  ap- 
plicable under  our  statute.  We  think,  however,  that  the  de- 
fendant was  entitled  to  offer  any  evidence  which  had  a 
tendency  to  weaken  the  claim  of  title  under  which  the 
plaintiff  claimed,  for  as  the  plaintiff  must  make  out  a  prima 
facie  case,  the  defendant  might  show  flaws  in  that  title.  The 
confirmatory  deed  recites  that  this  deed  was  to  confirm  a 
legal  or  equitable  title,  which  the  plaintiff  held  in  posses- 
sion **  by  mere  conveyances  from  R.  B.  Wilson,  by  deed  or 
instrument  in  writing,  dated  March  1,  1854,  and  recorded 
28 
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in  the  book  of  records,  transferred  from  AYashington  county, 
p.  30." 

The  defendant  offered  these  mesne  conveyances  in  evi- 
dence to  show  that  plaintiff 's  title  and  right  of  possession 
under  them  was  confined  to  the  north-west  quarter  of  said 
block  30,  and  claimed  that  the  boundaries  of  the  north-west 
quarter  differed  from  the  boundaries  of  the  land  contained 
in  lots  6  and  7,  in  block  30,  which  was  the  land  described 
in  the  confirmatory  deed.  These  deeds  offered  in  evidence 
tended  to  show  that  Mrs.  Couch,  the  patentee,  had  sold  all 
of  block  30  to  B.  B.  Wilson,  March  1, 1864,  and  that  plaint- 
iff, prior  to  the  confirmatory  deed,  had  acquired  a  paper  title 
to  the  north-west  quarter  of  block  30,  and  as  Mrs.  Couch 
had,  in  1854,  parted  with  all  her  title  to  block  30,  her  con- 
firmatory deed  gave  nothing  to  plaintiff;  that  is,  provided 
the  deed  of  March  1,  1854,  was  in  proper  form,  for  Mrs. 
Couch  and  others  could  not  grant  to  plaintiff  land  she  did 
not  own  by  reason  of  its  having  been  before  conveyed,  and 
we  must  presume  the  deeds  were  in  proper  form,  for  no  ob- 
jection was  made  to  their  form,  the  objections  being  only 
to  their  materiality  and  relevancy  as  evidence.  We  think, 
also,  that  these  deeds  might  be  material  to  limit  and  deter- 
mine the  boundaries  of  the  land  the  plaintiff  took  under  her 
paper  title  which  she  had  offered  in  evidence,  even  if  they 
only  conveyed  an  equity,  for  these  deeds  constituted  the 
paper  title  on  which  she  entered  the  premises,  and  were  the 
consideration  of  the  confirmatory  deed  relied  on  to  recover, 
for  we  must  suppose  that  she  relied  on  her  paper  title  as 
well  as  on  her  evidence  of  possession,  as  both  the  evidence 
of  the  paper  title  and  the  possession  were  submitted  to  the 
jury  to  support  her  right  to  recover. 

These  deeds  had  a  tendency  to  show  that  her  right  under 
them  was  only  to  the  north-west  quarter  of  block  30,  and 
did  explain  and  limit  the  land  intended  to  be  conveyed  in 
the  confirmatory  deed,  for  where  a  confirmatory  deed  refers 
to  the  deed  which  it  is  intended  to  confirm,  and  there  is  a 
difference  in  description  between  the  confirmatory  deed  and 
the  deed  to  be  confirmed,  the  description  in  the  latter 
should  prevail,  for  the  reason  that  it  describes  the  land 
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which  was  originally  sold,  and  for  which  the  consideration 
was  paid,  unless  it  appear  that  the  confirmatory  deed  was 
to  correct  an  error  in  description,  which  is  not  the  case 
here,  the  confirmatory  deed  being  to  remedy  errors  of  form, 
or  **  informalities."  This  evidence  tended  only  to  show  to 
the  jnry  t|{e  boundaries  of  the  plaintiff's  land,  and  should 
have  been  admitted  for  that  purpose,  and  she  having  by  the 
recital  in  her  confirmatory  deed  made  them  a  part  of  her 
muniments  of  title,  could  not  properly  refuse  to  be  con- 
trolled by  their  contents.  We  think,  therefore,  that  there 
was  error  in  not  allowing  these  deeds  to  be  given  in  evi- 
dence. 

It  is  claimed  that  the  respondent  having  shown  posses- 
sion for  twenty  years,  raised  a  presumption  of  a  written 
conveyance  of  the  land  in  dispute.  Whether  the  evidence 
on  this  point  showed  an  adverse  possession  for  twenty  years, 
of  the  strip  of  land  in  dispute,  which  was  less  than  one  foot 
in  width,  and  on  the  boundary  of  the  plaintiff's  land,  was  a 
question  for  the  jury.  Any  evidence  by  the  defendant  tend- 
ing to  show  that  the  plaintiff  had  not  occupied  said  land,  or 
had  not  claimed  it  as  hers,  during  the  twenty  years,  was 
competent;  and  on  this  question  of  adverse  possession,  we 
think  the  defendant  might  show  under  what  claim  plaintiff 
entered  it,  and  to  what  boundary  the  original  possession 
extended;  and  if  she  entered  under  a  deed,  the  deed  would 
be  evidence  of  the  extent  of  the  possession  claimed  under 
it,  and  in  this  case,  the  plaintiff  in  her  testimony  says  that 
she  was  not  in  possession  of  the  whole  of  lots  numbers  6 
and  7,  of  said  fractional  block  30.  That  she  now  resides 
on  the  north-west  quarter  of  said  block.  That  her  husband 
John  Phillippi,  bought  said  place  in  the  year  1858,  and  that 
she  is  his  widow,  and  is  the  owner  of  the  land  at  the  present 
time.  That  ever  since  her  husband  bought  said  land,  an 
old  fence  built  by  one  Ebinger,  a  former  owner  of  said  land, 
has  stood  between  the  land  claimed  by  plaintiff  and  defend- 
ant in  this  action,  and  that  she  claimed  all  the  land  on  the 
north  side  of  said  old  fence,  and  had  been  in  fact  in  pos- 
session of  the  same  since  the  said  purchase  by  her  hus- 
band.    This  testimony  refers  to  the  purchase  of  this  land 
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from  Ebinger,  and  as  tliis  purchase  was  by  deed,  the  pos- 
session taken  under  the  deed  would  only  extend  to  the 
boundaries  named  in  the  deed;  and  if  Ebinger  had  fenced 
in  land  not  included  in  the  deed,  such  land  would  not  pass 
by  the  deed,  and  such  deed  would  be  evidence  of  the  ori- 
ginal extent  of  the  possession  under  it,  and  was  proper  evi- 
dence in  this  case  to  show  what  land  John  Phillippi  took 
possession  of.  If  he  afterwards  or  immediately  took  pos- 
session of  other  laud,  that  could  be  proved  by  acts  of 
possession  on  the  land  itself,  and  not  by  acts  of  possession 
under  the  deed  which  excludes  it. 

To  be  more  explicit,  she  claims  that  her  husband  pur- 
chased this  land  of  Ebinger,  and  that  this  fence  was  its 
boundary;  this  purchase  being  by  deed,  which  describes 
the  land  as  the  north-west  quarter  of  block  30.  This  fence 
is  not  a  monument,  and  whether  or  not  it  was  on  the  bound- 
ary must  be  determined  by  the  deed  and  the  parol  evidence, 
and  if  the  strip  of  land  in  controversy  has  become  hers  by 
adverse  possession,  she  must  have  claimed  and  occupied  it 
otherwise  than  under  the  deed,  for  when  we  settle  her  claim 
under  the  deed,  its  extent  must  be  determined  by  the  deed, 
and  where  a  person  enters  under  a  deed,  he  will  be  pre- 
sumed to  hold  under  it  and  to  the  boundaries  fixed  in  it, 
until  the  contrary  is  shown.  As  is  said  in  Tappan  v.  Tap- 
pan,  11  Foster,  41,  "A  party  entering  on  land  under  color 
of  title,  is  presumed  to  enter  and  occupy  according  to  his 
title."  (See  also  dieares  v.  WeUa,  12  Met.  366;  Wilson  v. 
Waiuzms,  52  Miss.  487.) 

For  the  reasons  assigned,  we  think  the  judgment  of  the 
circuit  court  should  be  reversed,  and  a  new  trial  ordered. 


J.  C.  TRULLINGEB,  Responmnt,  v.  N.  KOFOED  et  al., 

Appellants. 

Distribution  of  Proceeds,  on  Resale  of  Profertt.— When  a  sheiiflTs 
sale  of  real  property  is  set  aside  by  the  judgment  of  the  supreme  court, 
and  a  resale  of  the  premises  is  ordered,  such  resale  must  be  made  in  con- 
formity with  section  293,  subdivisions  3  and  4,  on  page  169  of  the  Code. 
And  if,  upon  such  resale,  the  proi>erty  shall  be  sold  to  any  person  other 
than  the  former  purchaser,  the  court  must  first  repay  the  former  pur- 
chaser the  amount  of  his  bid,  out  of  the  proceeds  of  the  resale. 


• 
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Appeal  from  Clatsop  County.  The  facts  are  stated  in  the 
opinion. 

O.  F,  Bell,  for  appellant. 

Moblb  and  Fulton,  for  respondents. 

By  the  Court,  Kelly,  C.  J. : 

At  the  January  term,  1878,  of  the  circuit  court  for  Clat- 
sop county,  a  decree  was  rendered  in  favor  of  certain  me- 
ohauio  lien  claimants  against  the  defendants,  N.  Eofoed  and 
Mary  Eofoed.  The  decree  directed  a  certain  building  and 
lot  of  ground  to  be  sold,  and  the  proceeds  to  be  distributed 
among  the  several  claimants.  In  the  decree,  precedence  was 
given  to  the  claim  of  Peter  Buney,  one  of  the  defendants, 
over  that  of  B.  G.  Crane,  the  appellant.  The  hpuse  and  lot 
were  sold  upon  execution,  on  the  nineteenth  day  of  March, 
1878,  to  W.  W.  Parker,  for  four  thousand  two  hundred  and 
eighteen  dollars  and  twenty  cents.  The  purchase  money 
was  paid  to  the  clerk,  and  the  sheriff's  sale  was  afterwards 
confirmed.  After  the  sheriff's  sale  was  made,  B.  G.  Crane 
appealed  to  the  supreme  court  from  t.he  decree  adjusting 
the  liens  of  the  different  claimants,  and  also  from  the  order 
confirming  the  sheriff's  sale.  Both  appeals  were  heard  at 
the  last  term  of  this  court.  The  decree  in  relation  to  the 
several  liens  was  so  modified  as  to  give  preference  to  the 
claim  of  Crane  over  that  of  Buney. 

The  order  confirming  the  sheriff's  sale  was  reversed  and 
this  order  entered:  "It  is  further  ordered  that  this  cause 
be  remanded  to  the  court  below,  with  directions  that  a  re- 
sale of  the  above-described  premises  be  had  herein,  and  for 
such  further  proceedings  as  are  by  law  required." 

When  an  order  of  resale  is  made,  the  manner  of  making 
the  sale  is  prescribed  in  section  293,  subdivisions  3  and  4, 
on  page  169,  of  the  code. 

Upon  the  mandate  of  this  court  being  filed  in  the  court 
below,  the  following  order  was  made :  **  Upon  the  foregoing 
mandate  order  of  the  supreme  court  and  upon  the  motion  of 
O.  F.  Bell,  esq.,  counsel  for  the  defendant  and  appellant, 
B.  G.  Crane,  filed  herein,  it  is  ordered  that  execution  issue 
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to  enforce  the  said  decree  and  order  of  the  supreme  court;  • 
that  upon  execution  the  property  described  in  the  said  decree 
be  resold  as  provided  for  in  section  293  of  the  code  of  ciyil 
procedure;  that  if  upon  such  resale  the  said  property  shall 
bring  a  greater  amount  than  upon  the  sale  already  had  un- 
der the  order  of  this  court,  the  said  excess,  after  paying  to 
the  former  purchaser  the  amount  of  his  bid,  if  sold  to  any 
other  person  than  such  purchaser,  shall  be  paid  to  the  clerk 
of  the  court  to  be  distributed  as  directed  in  said  decree  and 
order  of  the  supreme  court." 

This  order  is  in  conformity  with  the  provisions  of  the  sec- 
tion referred  to,  and  the  court  did  not  err  in  making  it. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


J.  B.  PRICE  ET  AL.,  Appellants,  v.  LEVI  KNOTT  and 

A.  J.  KNOTT,  Responbents. 

Act  of  the  Leoislaturs  Construed — ^Ferby  Franchise. — ^The  act  of  tiie 
legislature  of  the  late  territoiy,  passed  January  15,  1852,  granting  a 
ferry  right  to  James  B.  Stephena  across  the  Willamette  river,  at  Port* 
land,  granted  but  one  ferry,  with  fixed  landings  on  each  side  of  the  river. 
The  exclusive  right  to  said  Stephens  to  do  all  the  ferrying  across  said 
river,  within  certain  limits,  for  ten  years,  expired  at  the  end  of  said  ten 
years. 

Idem. — One  ferry  consists  oi  one  line  of  boats  on  one  line  of  traveL  The 
owners  of  this  franchise,  having  a  line  of  boats  running  as  a  ferry  from 
Stark  street  to  a  point  opposite  in  East  Portland,  the  right  to  run  this 
ferry  does  not  grant  them  a  right  to  run  another  line  of  boats  from  Oak 
street  to  a  point  opposite  in  East  Portland. 

Streets — What  Grade  Crrr  hat  Establish. — The  authorities  of  the  city 
of  Portland  have  control  of  the  grading  of  the  streets  of  the  city,  and 
may  grade  them  down  or  elevate  them  when  they  approach  the  river,  as 
the  exigences  of  travel  or  commerce  shall  require. 

Injunction — Adjacent  Lot  Owner  may  Sue  Out,  When. — One  own- 
ing a  lot  next  to  the  river  may  lawfully  claim  an  injuncti<m  against  a 
private  citizen  who  threatens  to  grade  down  a  street  next  to  the  river, 
and  adjoining  the  lot  of  such  owner,  if  he  shows  in  his  complaint  that 
such  grading  will  permanently  injure  his  improvements  on  said  lot,  or 
render  its  enjoyment  less  convenient. 

Appeal  from  Multnomah  County* 

TLis  is  a  suit  in  equity^  brought  by  plaintiffs  to  restrain 
defendants  from  digging  or  altering  the  ground  or  grade  of 
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Oak  street,  between  the  east  line  of  Front  street  and  the 
Willamette  river,  in  the  city  of  Portland,  and  further  ask- 
ing that  the  defendants  be  enjoined  and  restrained  from,  ii^ 
any  manner  whatever,  interfering  with,  changing,  injuring, 
or  destroying  certain  roadways  and  a  wharf  erected  by  the 
plaintiffs.  Bines  and  Newhonse,  for  the  purpose  of  a  wood« 
yard,  upon  and  in  front  of  the  south  half  of  said  portion  of 
Oak  street;  and  for  one  hundred  dollars  damages  for  the 
injury  already  done  plaintiffs  by  digging  down  said  street 
by  defendants. 

The  plaintiffs  rest  their  cause  of  suit  substantially  upon 
the  facts:  That  Bosetta  Sherlock  is  the  owner  of  the  south 
half  of  lot  four,  in  block  eighty-one,  lying  immediately 
north  of  said  portion  of  Oak  street;  that  J.  B.  Price  is  the 
owner  of  lot  one,  in  block  eighty,  lying  immediately  south 
of  said  portion  of  Oak  street,  and  that  Bines  and  Newhonse 
are  lessees  of  said  Price,  of  the  rear  or  river  end  of  said 
premises,  and  that  they  have  constructed  a  wharf  in  the 
river  opposite  said  premises  and  extending  north  in  front  of 
the  street  to  the  center  line  of  said  Oak  street  extending 
into  the  river,  and  have  built  two  roadways  leading  to  said 
wharf;  that  they  built  said  wharf  and  roadways  by  permis- 
sion of  the  common  council  of  the  city  of  Portland,  as  per 
ordinance  No.  1911;  that  if  said  portion  of  Oak  street  be- 
tween the  east  line  of  Front  street  and  the  Willamette  river 
is  graded  down  to  the  water  line  of  the  river,  the  foundation 
walls  of  the  buildings  occupying  the  ground  on  either  side 
of  that  portion  of  said  street  will  be  injured;  that  Bosetta 
Sherlock  contemplates  building  a  wharf  in  the  rear  of  her 
property,  and  extending  into  the  river,  and  if  the  street  be  so 
graded,  she,  upon  the  one  side,  and  J.  Price  and  Bines  and 
Newhonse  upon  the  other  side  of  the  street,  will  be  deprived 
of  access  to  their  several  wharves  from  the  foot  of  Oak 
street. 

Bines  and  Newhonse  also  complain  of  defendants  for  at- 
tempting to  dig  and  to  tear  down  and  destroy  said  roadways 
therein  and  the  wharf  in  front  of  the  south  half  of  said 
street.  It  is  sufficient  to  state  that  no  actual  damage  has 
been  shown  to  have  been  sustained  by  the  digging,  etc., 
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heretofore  done  by  the  defendantSy  the  object  of  defend* 
ants  in  digging,  etc.,  being  to  test  the  validity  of  Ordinance 
No.  1911,  and  to  ascertain,  by  the  decision  of  the  conrts, 
the  respective  rights  of  plaintiffs  as  adjoining  property 
holders,  and  the  power  of  the  mnnicipality  to  grant  the 
easement  of  public  streets  to  the  exclusive  use  and  benefit 
of  private  individuals.  The  defendants  claim  the  right  to 
use  the  foot  of  the  street  as  a  ferry  landing,  under  a  charter 
of  the  legislature  of  the  territory  of  Oregon  passed  January 
17,  1852,  and  as  an  incident  to  that  franchise,  the  right  to 
grade  down  the  street  so  as  to  make  it  suitable  for  such 
landing.  That  the  accommodation  of  public  travel  over  the 
Willamette  river  requires  that  they  should  use  the  terminus 
of  Oak  street  as  a  ferry  lauding.  They  also  present,  as  a 
separate  and  independent  defense,  their  right  as  members  of 
the  general  public  to  travel  over  the  said  street,  and  they 
complain  that  said  wharf  and  roadway  so  erected  are  nui« 
san9es,  and  may  be  abated  by  any  one  desiring  to  use  said 
portion  of  said  street  as  a  highway. 

Upon  the  trial  below,  the  court  there  found :  That  Oak 
street  in  the  city  of  Portland  extending  to  the  Willamette 
river  is  a  public  highway,  and  that  the  wharf  and  roadway 
situate  in  the  foot  of  said  street  is  an  obstruction  to  said 
highway.  That  defendants  are  the  owners  of  the  ferry 
franchise,  and  have  good  right  and  authority  to  land  their 
feiTy  boats  at  the  foot  of  said  Oak-  street,  and  to  so  grade 
the  foot  of  said  street  as  to  render  the  same  a  suitable  road- 
way, between  Front  street  and  the  Willamette  river,  for  all 
purposes  of  public  travel,  and  had  the  right  to  remove  said 
wharf  and  roadways.  And  thereupon  dismissed  plaintifis* 
suit. 

Dolphf  Bronaugk^  Dolph  &  Simon,  and  Wm.  Strong  (k 
So7i8,  for  appellants. 

H.  T.  Bingham,  for  respondents. 

By  the  Court,  Boise,  J. : 

The  defendants,  A.  J.  and  Levy  Knott,  claim  the  right  to 
grade  the  foot  of  Oak  street,  in  the  city  of  Portland,   to 
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make  it  convenient  to  be  used  by  them  as  a  ferrj  landing 
for  tbeir  ferry  which  plies  across  the  Willamette  river^  be* 
tweet  West  and  East  Portland.  They  now  have  one  fixed 
landing  for  their  ferry,  at  the  foot  of  Stark  street,  which  is 
the  next  street  south  of  said  Oak  street,  and  about  two  han- 
dred  feet  from  it.  Bat  they  claim  that  the  increase  of 
business  on  their  ferry  requires  additional  means  of  trans- 
portation, and  that  to  accommodate  the  travel,  they  want 
to  put  on  another  line  of  boats,  and  make  a  landing  at  said 
Oak  street.  The  ferry  franchise  under  which  the  Knotts' 
claim  was  granted  to  James  B.  Stephens,  by  an  act  of  the 
legislature  of  the  late  territorial  government  of  Oregon,  and 
they  have  the  right  by  purchase  from  Stephens,  and  claim 
that  under  this  franchise  they  have  the  exclusive  right  of 
ferriage  for  one  mile  each  way  up  and  down  the  river  from 
their  present  landing  at  said  Stark  street.  The  appellants 
claim  that  the  Knotts  have  a  right  to  only  a  single  ferry 
and  one  line  of  boats,  and  if  they  wish  to  establish  another 
line,  they  must  get  the  right  to  do  so  by  a  license  froD)  the 
county  court  under  the  general  law  regulating  ferries  in 
this  state. 

It  becomes  necessary,  therefore,  for  us  to  construe  said 
act  of  the  territorial  legislature  to  determine  the  extent  of 
the  franchise  granted  by  it.     The  act  is  as  follows : 

^'An  act  to  authorize  James  B.  Stevens  to  establish  a 
horse  or  steamboat  ferry  across  the  Willamette  river. 

^'Section  1.  Be  it  enacted  by  the  legislative  assembly  of 
the  territory  of  Oregon :  That  James  B.  Stephens,  his  heirs 
and  assigns,  be  and  they  are  hereby  authorized  to  establish 
and  keep  a  ferry  across  the  Willamette  river  at  the  city  of 
Portland,  in  Washington  county,  to  the  county  of  Clack- 
amas, on  the  east  side  of  said  river,  opposite,  within  the 
following  limits:  Commencing  at  a  point  in  said  city  of 

Portland,  at  the  junction  of  street,  the  present  ferry 

landing  of  said  Stephens,  and  to  land  on,  and  deposit,  from, 
each  shore  of  said  river,  as  well  in  the  county  of  Clacka- 
mas, due  east  of  said  point  of  commencing,  as  in  the  county 
of  Washington,  and  extending  from  said  points  up  and 
down  said  river,  on  each  side  thereof,  one  mile  each  way; 
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and  that  the  said  James  B.  Stephens  has  the  exclusive  privi- 
lege of  ferrying  in  Washington  and  Clackamas  counties, 
within  the  above  limits,  for  the  term  of  ten  years  from  the 
passage  of  this  act.  Providedy  that  said  ferry,  when  so  es- 
tablished, shall  be  subject  to  the  same  regulations  and  an- 
der  the  same  restrictions  as  other  ferries  are,  or  may  here- 
after be,  by  the  laws  of  this  territory  fixing  the  rates  of 
toll,  and  prescribing  the  manner  in  which  licensed  ferries 
shall  be  kept  and  regulated. 

'*  Sec.  2.  That  no  courts  or  board  of  county  commissioners 
shall  authorize  any  person,  except  as  hereinafter  provided 
for  in  this  act,  to  keep  a  ferry  within  the  limits  set  out  in 
this  act.  Provided^  that  the  said  James  B.  Stephens,  his 
heirs  or  assigns,  shall,  within  eighteen  months  after  the 
passage  of  this  act,  procure  for  said  ferry  a  good  and  suffi- 
cient horse  or  steam  ferry-boat,  which  shall  be  kept  at  said 
ferry  for  the  transportation  of  all  persons  and  their  property 
across  said  river,  without  delay,  and  until  said  ferry-boat 
shall  be  provided  as  aforesaid,  the  said  James  B.  Stephens 
shall  keep  at  said  ferry  a  good  and  sufficient  number  of  flat 
boats,  with  a  sufficient  number  of  hands  to  work  the  same 
for  the  transportation  of  all  persons  and  their  property 
across  said  river  (when  possible)  without  delay;  and  should 
tlie  laws  regulating  ferries  now,  or  such  as  may  hereinafter 
be  in  force,  be  violated  by  the  said  James  B.  Stephens,  his 
heirs  or  assigns,  or  if  no  good  and  sufficient  horse  or  steam 
ferry-boat  be  provided  at  the  time  required  by  tbis  act,  upon 
proof  thereof  to  be  made  to  the  satisfaction  of  the  board  of 
county  commissioners,  or  probate  courts  of  the  counties  of 
Washington  and  Clackamas,  then  this  act  shall  be  void. 

"  Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

''Passed  the  house  of  representatives,  January  16,  1862. 

"  Passed  the  council,  January  17,  1852." 

We  are  not  authorized  in  construing  this  act  to  extend 
the  grant  in  favor  of  the  grantee  beyond  the  fair  and  natural 
meaning  of  the  language  used,  for  when  the  legislature 
grants  a  franchise  which  is  in  the  nature  of  a  monopoly,  and 
which,  necessarily  to  some  extent,  restricts  the  powers  of 
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fatnre  legislatures,  nothing  is  to  be  presamed  beyond  the 
express  words  of  the  grant.  Gooley's  Constitntional  Limi- 
tation, 394. 

In  this  case  the  manifest  intention  of  the  legislature  was 
to  grant  to  Stephens  a  right  to  keep  a  ferrj  from  certain 
fixed  poinis,  and  provided  that  said  ferry,  when  so  estab- 
lished, should  be  subject  to  the  same  regulations  as  other 
ferries  are,  as  to  rates  of  toll.  The  act  grants  but  one  ferry, 
and  if  the  exclusive  rigbt  of  ferrying  for  ten  years  within 
the  limits  of  two  miles,  had  in  that  time  required  more  than 
one  ferry  to  do  the  business,  such  other  ferry  would  have 
been  subject  to  the  regulations  imposed  on  other  ferries. 
But  this  exclusive  right  does  not  need  construction,  for  it 
was  limited  to  ten  years,  and  has  long  since  ceased  to  exist, 
and  since  the  expiration  of  ten  years  from  the  date  of  the 
act,  the  Knotts  have  had  but  one  ferry  right  under  this  act, 
and  that  is  confined  to  the  landing  on  Stark  street.  As  is 
said  in  the  case  of  Mills  v.  Learn,  2  Or.  217.  **  The  ferry 
is  a  part  of  the  road  and  the  landings  are  upon  the  highway 
and  within  its  limits,"  and  the  proprietor  can  not  change  it 
from  one  street  or  highway  to  another,  without  the  authority 
of  the  county  court. 

So  we  conclude  that  under  this  act  the  Enotts  had  no 
authority  to  grade  down  the  foot  of  Oak  street,  and  can  not 
therefore  justify  under  that  authority.  We  will  next  con- 
sider the  question  whether  the  plaintiffs,  from  the  facts  al- 
leged,  have  a  standing  in  court  to  claim  an  injunction  against 
the  Knotts  in  this  suit.  They  claim,  1.  "  That  being  the 
owners  of  the  adjoining  lots,  they  are  thereby  made  the 
owners  of  the  street,  each  to  the  center;  2.  That  they  have 
a  right  to  occupy  the  street  or  a  part  thereof  under  tbe 
authority  or  license  from  the  city  authorities;  and  3.  That 
if  these  propositions  are  not  correct,  they  have  the  right  to 
have  the  defendants  restrained  from  altering  tbe  grade  of 
the  street  so  as  to  render  access  to  their  property  more  dif- 
ficult." 

The  first  of  these  propositions  is  simply  a  question  of 
law  and  we  think  it  is  not  necessary  to  decide  it  in  this  case, 
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and  as  it  was  not  very  fully  discassed  we  will  not  ex{iress  an 
opinion  thereon  at  this  time. 

As  to  the  second  proposition,  as  to  the  power  of  the  city 
lo-grant  a  license  to  occupy  the  street  by  the  plaintifis  with 
their  roadway,  we  thiilk  the  city  authorities  have  under  the 
charter  full  power  to  grade  down  or  build  up  the  streets,  so 
as  to  facilitate  travel  or  contribute  to  the  convenience  of 
lauding  from  boats  and  vessels.  But  we  do  not  wish  to  be 
understood  as  holding  that  the  city  authorities  can  confer 
any  rights  of  property  in  the  streets  on  private  individuals, 
or  incumber  them  with  licenses  to  adjoining  lot  holders,  to 
the  detriment  of  the  general  public,  for  they  hold  the  con- 
trol and  management  of  the  streets  for  the  benefit  of  the 
public.  As  to  the  third  proposition,  that  the  plaintiffs  have  a 
right  to  claim  that  the  defendants  be  restrained  from  alter- 
ing the  grade  of  the  streets  so  as  to  render  access  to  their 
adjoining  property  less  convenient,  we  think  they  have 
that  right,  and  that  no  one  other  than  the  city  can  alter  the 
grade  of  the  street  to  their  injury,  and  that  any  adjoining 
proprietor  may  invoke  the  aid  of  the  court  to  prevent  the 
grading  of  a  street  whereby  this  property  is  made  much 
less  secure  as  to  his  improvements,  or  made  less  convenient 
of  access.  And  we  think  the  acts  complained  of  were  such 
as  would  injure  the  plaintiff's  property.  (High  on  Inj.  408; 
Shurmiei'  v.  St.  Paul,  10  Minn.  82;  CUt/  of  Delphi  v.  JSvans, 
36  Ind.  90.) 

We  think,  therefore,  that  the  defendants  should  be  en- 
joined from  interfering  with  or  altering  the  grade  of  the 
foot  of  Oak  street,  and  that  a  decree  should  be  entered  to 
that  effect. 


DOLLY  BENNETT,  Respondent,  v.  THOS.  STEPHENS, 

Appellant. 

Practicis — DiscRsnoN  of  the  Court  to  Admtt  Evidekck,  ik  what  Case- 
As  a  general  rule,  it  is  a  matter  resting  in  the  discretion  of  the  judge  to 
receive,  at  any  convenient  stage  of  the  trial,  any  evidence  whicli  coonsel 
undertakes  to  produce  and  shows  will  he  rendered  material  by  other 
evidence,  and  if  not  subsequently  connected  with  the  issue,  to  be  laid 
out  of  the  case;  and  the  exercise  of  such  discretion  is  not  reviewable. 
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Plkadino— Action  for  Wages  —  Dbfbnsb,  When  mxtst  be  Pleaded. — 

Evidence  tending  to  show  that  respondent  was  poor  and  in  indigent  cir- 

cnmstanc€i8  at  the  time  when  she  entered  into  the  service  of  the  appel- 

.    lant  was  not  admissible,  for  the  reason  that  the  answer  contained  no  such 

averment  as  a  ground  of  defense. 

Sbrtices  bt  a  Paufeb^Promise  to  Pay  not  Implied. — Where  service  has 
been  performed  for  a  relative,  or  by  a  person  who  is  a  pauper  or  in  indi- 
gent  circnmstanoeSy  the  law  will  not  imply  a  promise  to  pay  for  sach  ser- 
Tioe,  but  an  express  hiring  must  be  proved  in  order  to  support  a  claim  for 
wages. 

Agreement  for  Wages  Pending  Gratuitous  SERVidE,  What  will  Con- 
stitute.— B.,  while  a  minor,  entered  the  service  of  S.  as  a  member  of  his 
family,  with  the  understanding  that  she  was  not  to  have  pay  for  such 
■ervice;  but  subsequently  she  expressed  dissatisfaction  to  S.  that  she  was 
not  receiving  pay  for  her  seryices;  whereupon  S.  told  her  "  he  would  pay 
her  for  her  work."  Held,  that  this  constituted  an  understanding  or  agree- 
ment of  hiring,  and  that  B.  was  entitled  to  recover  their  reasonable  value 
for  services  thereafter  rendered,  notwithstanding  the  agreement  under 
which  the  servicei^were  originally  begun. 

Appeal  from  Mulinomah  County. 

This  action  was  brought  by  the  respondent  to  recover 
wages  at  the  rate  of  twenty  dollars  a  mouth,  for  her  services 
rendered  to  defendant  in  the  capacity  of  a  honse-servant 
and  dairy-maid  for  a  period  of  over  nine  years.  The  com- 
plaint is  the  ordinary  one  for  labor  and  services.  The  an- 
swer of  the  defendant  denies  all  of  the  material  allegations 
of  the  complaint,  and  also  sets  up  as  separate  defenses: 

1.  The  statute  of  limitations  in  regard  to  all  of  the  wages 
that  accrued  more  than  six  years  preceding  the  pommence- 
ment  of  the  action;  and,  2.  That  said  services  had  been 
rendered  by  plainti£f  under agreementasamemberof  the  fam- 
ily, and  not  as  a  servant  for  hire,  and  that  it  was  understood 
and  agreed  that  she  was  to  reside  in  the  family  of  defendant 
as  one  of  that  family,  and  was  to  receive  no  pay  for  any  work 
she  might  render,  except  her  support  as  such  member  of 
the  family. 

Some  thirteen  years  before  this  action,  the  defendant, 
then  a  girl  of  seventeen  years,  entered  the  service  of  the  ap- 
pellant, where  she  remained  as  a  "  maid-of-all-work  ''  iintil 
July,  1879.  The  evidence  tended  to  show,  that  after  re- 
maining in  the  appellant's  family  some  four  years,  the  le- 
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spondent  complained  to  the  appellant  that  she  was  not  re- 
ceiving anything  for  her  services,  and  that  the  latter  replied 
that  *'  she  need  not  complain;  that  he  would  pay  her  for  her 
work;  that  he  wanted  no  one  to  work  for  him  for  nothing," 

The  appellant  offered  to  prove  that  the  respondent  was  in 
indigent  circumstances  when  she  entered  his  service,  for  the 
purpose  of  showing  that  respondent's  services  were  ren- 
dered as  those  of  a  pauper,  but  the  evidence  was  not  ad- 
mitted. The  appellant  also  offered  to  prove  a  contract  for 
the  respondent's  services,  made  between  the  appellant  and 
a  cousin  of  the  respondent,  but  the  testimony  was  rejected 
upon  the  ground  that  unless  the  cousin's  authority,  or  a 
ratification  by  the  respondent,  was  shown,  the  respondent 
would  not  be  bound  by  any  agreement  between  the  appel- 
lant and  such  cousin.  Counsel  for  the  appellant  then  stated 
that  he  offered  to  prove  the  respondent's  assent  to  the  al- 
leged agreement,  but  took  no  steps  towards  the  production 
of  such  evidence,  and  no  further  order  was  made  by  the 
court. 

Such  other  facts  as  are  necessary  to  an  understanding  of 
the  points  decided  are  stated  in  the  opinion. 

JVm.  Strong  &  Sons,  for  appellant. 
Gibbs  dt  Binghanty  for  respondent. 

By  the  Court,  Prim,  J. : 

The  first  assignment  of  error  is  that  the  court  erred  in 
excluding  evideuce  of  the  agreement  made  between  appel- 
lant and  respondent's  cousin,  under  which  she  entered  into 
the  household  of  appellant.  This  was  very  properly  refused 
by  the  court,  upon  the  ground  that  any  arrangement  made 
by  the  cousin  for  the  respondent  would  not  bind  her  unless 
it  was  shown  that  the  cousin  had  some  authority  to  bind 
her,  or  that  she  had  given  or  adopted  his  agency.  Upon 
this  ruling  of  the  court,  counsel  stated  that  he  proposed  to 
prove  by  said  witness  and  others,  to  be  thereafter  produced, 
that  said  arrangement  or  agreement  was  entered  into  with 
the  assent  of  the  respondent.  It  was  then  discretionary 
with  the  judge  to  admit  the  evidence,  and  if  not  subsequently 
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connected  with  the  issue,  bj  showing  that  the  arrangement 
was  made  with  respondent's  assent,  to  be  laid  out  of  the 
case.  Thus  it  will  be  seen  that  the  court  committed  no 
error  in  making  this  ruling,  as  it  was  a  matter  resting  in  the 
discretion  of  the  court,  and  not  a  subject  of  review  by  this 
court.  (1  Phillips  on  Ev.  103;  1  Greenl.  Ev.  sec.  61.)  It  ap- 
pears, however,  from  the  bill  of  exceptions,  that  the  witness 
was  afterwards  allowed,  without  objection,  to  state  what 
said  arrangement  was,  which  would  have  cured  the  error 
complained  of,  if  there  had  been  any. 

The  second  assignment  is,  that  the  court  erred  in  refusing 
to  allow  appellant  to  ask  respondent,  while  on  the  stand,  as 
a  witness,  how  much  money  she  had  at  the  time  she  went  to 
appellant's  to  live.  If  the  answer  of  appellant  had  con- 
tained an  averment  that  she  had  been  received  into  appel- 
lant's services  a  pauper,  or  indigent  person,  as  a  ground  of 
defense,  this  evidence  would  have  been  admissible;  but  as 
it  did  not,  it  was  not  error  to  exclude  it. 

The  third  assignment  of  error  is,  that  the  court  erred  in 
its  first  instruction  to  the  jury,  which  reads  as  follows: 

**  Where  one  person  renders  valuable  services  for  another, 
the  law  implies  a  promise  on  the  part  of  the  party  benefited, 
to  pay  so  much  as  such  services  are  reasonably  worth,  and 
this  is  the  general  rule  where  no  express  contract  for  such 
service  exists.  There  are  these  exceptions  to  the  rule :  If 
the  service  has  been  for  a  near  relative,  or  by  a  person  who 
is  a  pauper,  or  in  indigent  circumstances,  the  law  will  not 
imply  a  promise  to  pay;  in  such  case  the  party  may  recover 
if  there  is  an  agreement  to  pay,  but  not  otherwise.  lu  the 
absence  of  an  express  contract  between  the  parties,  a  hiring 
may  be  presumed  from  the  mere  fact  of  the  service  unless  the 
service  has  been  with  near  relations.  If  a  man,  for  example, 
serves  a  stranger  in  the  capacity  of  a  clerk,  or  of  a  menial 
servant,  or  servant  in  husbandry,  for  a  continued  period, 
the  law  presumes  that  the  service  has  been  rendered  in  fulfill- 
ment of  a  contract  of  hiring  and  service,  and  if  the  party  has 
served  without  any  thing  being  said  as  to  wages,  the  law  pre- 
sumes that  there  was  a  contract  for  customary  and  reasona- 
ble wages.    But  if  the  service  has  been  with  the  parent,  or 
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uncley  or  other  near  relation  of  the  party  serving,  a  hiring 
can  not  be  implied  or  presumed  from  it,  but  an  express  hir- 
ing must  be  proved  in  order  to  support  a  claim  for  wages, 
for  the  law  regards  services  rendered  by  near  relations  to 
one  another,  as  gratuitous  acts  of  kindness  and  charity,  and 
does  not  presume  that  they  are  to  be  paid  for  unless  there 
is  an  express  contract  to  that  effect.  And  if  a  poor  person 
is  taken,  out  of  charity,  and  provided  with  food,  lodging, 
clothes,  and  necessaries,  and  set  to  work,  no  contract  of 
hiring  and  service  is  implied  therefrom,  however  long  the 
party  may  continue." 

No  particular  objection  is  pointed  out  in  the  exception 
taken  to  this  instruction,  and  we  are  unable  to  see  any  that 
could  have  operated  to  the  prejudice  of  appellant.  It  is  a 
mere  statement  of  the  law  applicable  to  the  various  propo- 
sitions presented  by  the  pleadings  and  evidence  in  the  case. 

The  fifth  assignment  of  error  is,  that  the  court  erred  in 
its  fourth  instruction,  which  is  as  follows: 

''That  this  case  must  be  decided  upon  its  own  circum- 
stances. If  you  are  satisfied  from  all  the  circumstances  of 
the  case  that  the  plaintiff  rendered  the  defendant  valuable 
services  in  the  expectation  that  she  was  to  receive  so  much 
as  such  services  were  reasonably  worth,  and  on  the  expecta- 
tion upon  the  part  of  the  defendant  to  pay  her  the  reasona- 
ble value  of  the  services,  then  she  is  entitled  to  receive  such 
reasonable  value  in  this  case,  and  if  the  services  were  origi- 
nally as  a  member  of  the  family  of  the  defendant  on  account 
of  the  near  relationship  between  the  plaintiff  and  defend- 
ant, or  because  the  plaintiff  was  a  pauper  or  indigent  per- 
son, and  yet  you  are  satisfied  from  all  the  circumstances  of 
the  case  that  the  last  six  years  of  said  service  was  rendereil 
with  the  expectation  on  her  part  and  on  the  part  of  Thomas 
Stephens,  the  defendant,  that  she  should  be  paid  the  rea- 
sonable value  of  her  service,  in  that  case  the  plaintiff  will 
be  entitled  to  recover  such  reasonable  value." 

It  is  assumed,  on  behalf  of  appellant,  that  in  effect  this 
was  equivalent  to  instructing  that  a  contract  of  hiring  might 
be  implied  from  the  mere  services  of  the  respondent,  al- 
though rendered  as  a  member  of  the  family  and  not  in  the 
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capacity  of  a  servant.  If  snch  were  its  proper  meaning  it 
was  erroneous,  but  we  do  not  so  understand  it.  It  must  be 
considered  in  the  light  of  tbe  evidence  and  in  connection 
with  other  portions  of  the  charge.  The  court  had  already 
instructed  that  '4f  the  service  had  been  with  the  present 
uncle,  or  other  near  relative  of  the  party  serving,  a  hiring 
could  not  be  implied  or  presumed  from  it,  but  an  express 
hiring  must  be  proved  in  order  to  support  a  claim  for  wages, 
^  ^  ^  as  the  law  regards  such  services  as  gratuitous,  and 
does  not  presume  that  they  are  to  be  paid  for  unless  there  is 
an  express  contract  to  that  effect."  The  court  had  further 
instructed  to  the  effect  that  ''  if  a  poor  person  is  taken  out 
of  charity  and  provided  with  food,  lodging,  clothing,  and 
other  necessaries,  and  set  to  work,  no  contract  of  hiring 
could  be  implied  therefrom,  however  long  the  party  may 
continue  to  serve." 

It  appears  from  the  evidence  that  appellant  lived  upon  a 
farm  and  was  keeping  a  dairy,  and  that  when  respondent  went 
there  to  live  she  was  not  a  mere  child,  but  a  girl  seventeen 
years  old,  and  able  to  do  a  woman's  work,  and  that  the  ser- 
vices of  such  girls  were  worth  twenty  dollars  per  month  in 
that  neighborhood;  that  she  remained  with  the  family  for 
thirteen  years,  doing  such  work  as  was  required  of  her,  such 
as  cooking,  caring  for  horses,  cattle,  and  hogs,  milking  cows 
and  driving  them  to  and  from  pasture,  etc. ;  that  shortly 
after  she  went  to  appellant's,  he  told  her  he  would  send  her 
to  school,  but  never  did  so;  that  upon  several  occasions  she 
told  appellant  she  was  not  satisfied;  that  her  sister  was  get- 
ting regular  wages  while  she  was  getting  nothing,  to  which 
appellant  replied  that  ''she  need  not  complain;  that  he 
would  pay  her  for  her  work;  that  he  wanted  no  one  to  work 
for  him  for  nothing.'' 

Here  was  a  plain  understanding  or  agreement  entered 
into  between  the  parties  that  respondent  was  to  be  paid 
whatever  her  services  were  reasonably  worth,  and  instruc- 
tion number  four  is  essentially  based  upon  this  evidence.  It 
was  to  the  effect  that  if  the  jury  were  satisfied  from  all  the 
evidence  in  the  case  that  the  respondent  rendered  valuable 
sisrvices  in  the  expectation,  or  with  the  understanding,  that 
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she  was  to  receive  so  much  as  such  services  were  reasonably 
worth,  and  upon  the  understanding  on  the  part  of  the  ap- 
pellant to  pay  her  the  reasonable  value  of  the  services,  then 
she  was  entitled  to  recover  such  reasonable  value.  And  if 
they  were  further  satisfied  from  all  the  evidence  that  the 
services  were  originally  rendered  as  a  member  of  the  family 
of  the  appellant,  or  because  she  was  a  pauper,  or  an  indi- 
gent person,  and  yet  if  they  were  satisfied  from  all  the  evi- 
dence in  the  case  that  the  last  six  years  of  said  service  was 
rendered  with  the  understanding  on  the  part  of  both  parties 
that  she  should  be  paid  the  reasonable  value  of  her  service, 
the  respondent  was  entitled  to  recover  such  reasonable 
value.  We  are  unable  to  see  any  objection  to  this  instruc- 
tion when  considered  in  the  light  of  the  evidence  and  in 
connection  with  other  portions  of  the  charge. 

There  was  evidence  tending  to  show  that  she  originally 
entered  into  the  service  of  the  appellant  as  a  member  of  his 
family,  with  the  understanding  that  she  was  not  to  receive 
wages  for  her  service;  and  there  was  also  evidence  tending 
to  show  that  after  she  became  of  lawful  age,  that  agreement 
or  understanding  was  rescinded  and  another  agreement 
entered  into  between  the  parties,  by  which  she  should  be 
paid  whatever  her  services  were  reasonably  worth.  Under 
such  evidence,  it  was  proper  to  instruct  the  jury  that  she 
had  a  right  to  rescind  the  original  arrangement  and  enter 
into  another,  by  which  she  should  be  paid  whatever  her 
services  were  reasonably  worth,  and  that  she  had  a  right  to 
recover  for  any  service  thereafter  performed  under  said  new 
agreement. 

Entertaining  the  views  herein  expressed,  it  follows  that 
the  judgment  of  the  court  below  should  be  affirmed,  which 
is  accordingly  ordered. 
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C.  M.  ROHB,  Respondent,  v.  S.  ISAACS,  Appellant. 

Practice — Amendments  on  Appeal. — The  plaintiff,  in  an  action  brought  in 
a  justice's  court,  made  an  oral  reply  to  a  counter-claim  set  up  by  the 
defendant  in  his  answer,  but  such  oral  reply  was  not  entered  by  the 
justice  in  his  docket.  The  justice  proceeded  to  try  the  case,  and  after 
hearing  the  testimony  of  the  parties,  disallowed  the  greater  portion  of 
the  counter-claim,  whereupon  the  defendant  appealed  to  the  circuit  court: 
Heldf  that  it  was  not  error  in  the  circuit  court  to  allow  a  reply  to  be  filed 
in  that  court,  so  as  to  present  for  trial  the  same  issue  which  was,  in  fact, 
tried  in  the  justice's  court. 

Idem— Special  Findings— Questions  Withdrawn  before  Verdict. — The 
submission  of  particular  questions  of  fact  to  be  answered  by  the  jury  in 
addition  to  their  general  verdict,  is  a  matter  of  discretion  with  the  court, 
and  the  submission  may  be  withdrawn  by  the  court  at  any  time  before 
the  jury  have  found  a  special  verdict  on  the  particular  questions  sub- 
mitted to  them. 

Appeal  from  Maltnomah  County. 

This  was  an  action  commenced  in  a  justice's  court  by  the 
respondent,  to  recover  from  the  appellant  the  sum  of  forty- 
seven  dollars,  less  a  credit  of  twenty  dollars  and  sixty-four 
cents,  which  he  allowed  to  appellant.  The  balance  claimed 
was  twenty-six  dollars  and  thirty-six  cents.  The  appellant 
filed  an  answer,  admitting  that  the  respondent  had  a  just 
demand  for  forty-five  dollars,  but  claimed  a  larger  credit, 
amounting  to  thirty  dollars  and  ninety-six  cents.  He  then, 
for  a  further  answer,  by  way  of  a  counter-claim,  alleged 
that  the  respondent  was  indebted  to  him  in  the  sum  of  two 
hundred  and  fifty-five  dollars,  and  demanded  a  judgment 
for  two  hundred  and  forty  dollars  and  ninety-six  cents.  No 
reply  was  filed  by  the  respondent  to  the  new  matter  set  up  in 
the  answer,  nor  was  there  any  entry  made  in  the  justice's 
docket,  to  the  effect  that  an  oral  reply  had  been  made  to  the 
new  matter,  so  set  forth  in  the  answer.  The  parties  pro* 
ceeded  to  the  hearing  of  the  cause  before  the  justice. 

The  respondent  and  two  others  testified  in  his  behalf, 
when  he  rested  his  case.  The  appellant  then  filed  a  motion 
for  judgment  in  his  favor,  for  two  hundred  and  forty  dollars 
and  ninety-six  cents,  for  want  of  a  reply,  which  motion  was 
overruled  by  the  justice.     The  trial  then  proceeded^  and 


452  BoHB  V,  Isaacs.  [Sup.  Ct. 

Opinion  of  the  Court— Kelly,  C.  J. 

the  appellant  called  and  examined  a  number  of  witnesses  in 
his  behalf.  After  hearing  the  case,  the  justice  rendered  a 
judgment  in  favor  of  the  respondent  for  nineteen  dollars 
and  twenty  cents,  from  which  an  appeal  was  taken  to  the 
circuit  court. 

The  appellant  then  moved  for  judgment  on  the  pleadings 
in  that  court,  which  motion  was  taken  under  advisement, 
pending  which  the  respondent  moved  the  court  for  an  order 
on  the  justice  to  supply  and  perfect  the  transcript,  which 
order  was  made.  In  return  to  this,  the  justice  certified 
that  after  the  answer  was  filed,  the  respondent  replied 
orally  to  the  new  matter  set  up  in  the  answer,  virtually 
denying  the  same;  and  that  by  inadvertence  the  same  was 
not  entered  on  his  docket.  Two  or  three  counter-affidavits 
were  filed  by  appellant,  denying  that  oral  reply  was  made 
as  certified  by  the  justice.  The  circuit  court  overruled  the 
motion  for  judgment  on  the  pleadings,  and  allowed  the  re- 
spondent to  file  a  reply  denying  the  new  matter  set  up  in 
the  answer  as  a  counter-claim. 

On  the  trial  in  the  circuit  court,  the  jury  were  directed 
by  the  court  to  find  a  general  verdict  upon  the  issues  tried, 
and  in  addition  to  find  as  a  question  of  fact  what  was  the 
value  of  certain  slaughter-house  ofifal,  sold  and  delivered  by 
appellant  to  respondent,  as  set  forth  in  the  answer  as  a 
counter-claim.  The  jury  rendered  a  general  verdict  in  favor 
of  respondent,  for  eighteen  dollars  and  seventy-two  cents, 
but  failed  to  find  on  the  question  of  fact  submitted  to  them. 
The  court  directed  them  to  retire  and  find  on  the  question 
of  fact.  After  being  out  some  time,  one  of  the  jurors  be- 
came sick,  and  they  were  discharged  without  finding  a 
special  verdict.  Judgment  was  then  entered  on  the  general 
verdict. 

E,  Mendenhall  and  John  B.  Waldo,  for  appellant. 
'     Moreland  &  Tanner,  for  respondent. 

By  the  Court,  Kelly,  C.  J. : 

The  appellant  claims  that  the  court  erred  in  its  refusal  to 
render  judgment  in  his  favor  on  the  pleadings,  as  filed  in 
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the  jnsfcice's  court,  and  in  allowing  the  respondent  to  file  a 
reply  in  the  circuit  court.  The  statute  in  relation  to  the 
proceedings  in  justices'  courts,  section  80,  page  473,  of  the 
code,  provides  that  ''the  appellate  court  may,  in  further- 
ance of  justice,  and  upon  such  terms  as  may  be  just,  allow 
the  pleadings  in  the  action  to  be  amended,  so  as  not  to 
substantially  change  the  issue  ^ried  in  the  justice's  court,  or 
introduce  any  new  cause  of  A^^'o.n  or  defense."  In  justices' 
courts  the  pleadings  are  ^  made  orally  or  in  writing, 

as  the  parties  to  the  act"  -*^y  desire.  The  object  which 
the  legislature  had  in  view  by  so  providing,  was  to  enable 
the  parties  litigant  to  try  their  cases  without  going  to  the 
expense  of  employing  counsel,  if  they  think  proper  to  do 
so.  Often  they  are  so  small  that  the  amount  in  controversy 
will  not  justify  the  employment  of  attorneys  to  conduct 
them,  and  especially  is  this  so  in  country  precincts  remote 
from  the  county  seats  where  lawyers  usually  reside.  In 
justices'  courts,  where  parties  try  their  own  cases,  formality 
or  exactness  in  pleading  is  not  expected  nor  required.  And 
when  appeals  are  taken  in  such  cases,  the  circuit  courts  are 
and  always  have  been  liberal  in  allowing  the  pleadings  to 
be  so  amended  as  to  present  the  issues  which  were  in  fact 
tried  in  the  justice's  court,  whether  they  were  there  made 
by  the  pleadings  or  not. 

In  this  case  there  can  be  no  doubt  that  one  of  the  issues 
tried  in  the  justice's  court  was,  whether  the  counter-claim 
of  the  appellant  was  a  just  one  or  not.  It  was  undoubtedly 
contested  by  the  respondent,  for  the  greater  portion  of  it 
was  disallowed  by  the  justice  after  hearing  the  testimony 
on  both  sides.  As  it  was  an  issue  which  was  in  fact  tried 
before  the  justice,  the  circuit  court  very  properly  allowed  a 
formal  reply  to  be  filed,  so  that  the  same  issue  might  again 
be  tried  in  that  court.  The  appellant  also  contends  that 
the  court  erred  in  withdrawing  from  the  jury  the  particular 
question  of  fact  upon  which  they  were  directed  to  find,  and 
in  discharging  them  after  they  had  rendered  a  general  ver- 
dict in  favor  of  respondent.  The  submission  of  particular 
questions  of  fact  to  be  answered  by  the  jury,  in  addition  to 
their  general  verdict,  is  a  matter  of  discretion  with  the 
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court.  Neither  of  the  parties  can  demand  it  as  a  matter  of 
right,  and  being  purely  a  matter  of  discretion  with  the 
court,  we  think  this  discretion  may  be  withdrawn  at  any 
time  before  the  jury  have  found  a  special  verdict  on  the 
particular  question  or  questions  submitted  to  them.  iMoss 
V.  Priest,  19  Abb.  Pr.  314.) 

Some  other  exceptions  were  taken  to  the  refusal  of  the 
court  to  charge  the  jury  as  requested  by  the  counsel  for  ap- 
pellant. They  have  not,  however,  been  pressed  upon  the 
consideration  of  the  court  in  the  argument  of  the  case,  and 
are  therefore  presumed  to  have  been  abandoned.  The  in- 
structions asked  were  mere  abstract  propositions  of  law, 
which  the  court  was  under  no  obligation  to  give. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


^  fj         D.  P.  THOMPSON,  Bespondent,  v.  ANDREW  WOOLF, 
^J^  Appellant. 

as    423 

^ —  Suit  to  Quiet  Titlb — Possession  when  Lands  abe  Wild. — One  owning 

wild  lands  which  he  holds  by  deed  from  one  seised  by  deed,  is  in  such 
possession  as  to  enable  him  to  bring  a  suit  in  equity  to  remove  a  cloud 
from  the  title,  under  section  500  of  the  code. 
Evidence — Pedigree— Declarations  of  Deceased  Persons. — Declarations 
of  deceased  person  or  persons  out  of  the  state,  who  were  or  are  rela- 
tives of  a  family,  may  be  received  as  evidence  of  pedigree.  But  beforo 
such  declarations  can  be  admitted,  the  relationship  of  the  declarant  to 
the  family  must  be  proved  by  other  evidence  than  his  declarations. 

Appeal  from  Washington  County, 

The  complaint  alleges,  in  substance,  that  respondent  is 
the  owner  of  a  certain  tract  of  land,  and  *'  by  virtue  of  his 
title"  is  in  possession  thereof.  That  4ippellant  has  a 
sheriff's  deed  to  said  lands,  under  a  tax  sale,  and  that  such 
deed  is  void  and  constitutes  a  cloud  on  the  respondent's  title. 
To  prove  his  title,  the  respondent  offered  what  purported  to 
be  a  deed  from  Green  C.  Caruthers  and  eighteen  others  in 
the  state  of  Arkansas,  dated  August  8, 1869,  and  purporting 
to  convey  to  B.  Goldsmith  the  interests  of  the  said  nineteen 
grantors  in  ''all  the  estate,  both  real,  personal,  and  mixed, 
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of  which  Finice  Camthers,  whose  real  name  was  Finice 
Thomas,  lately  deceased,  in  said  county  of  Multnomah,  died 
possessed."  No  specific  interest  is  mentioned  in  said  deed, 
and  the  lands  in  controversy  herein  are  described  as  a  part 
of  that  estate.  Bespondent  then  offered  quitclaim  deeds 
from  B.  Goldsmith  to  the  South  Portland  Beal  Estate  As- 
sociation, and  from  S.  P.  B.  R  A.  to  respondent,  each  pur- 
porting to  convey  the  same  lands  as  the  Arkansas  deed. 

T.  B .  nandley,  and  Thayer  &  Williams,  for  appellant. 
B.  KiUen^  for  respondent. 

By  the  Court,  Boise,  J. : 

It  is  claimed  by  the  appellant  that  the  respondent  has 
not  shown  such  a  possession  of  the  land  as  to  entitle  him  to 
maintain  this  suit  under  section  500  of  the  code.  The 
possession  claimed  by  respondent  is  constructive  and  results 
from  deraigning  his  title  by  mesne  conveyances  from  the 
heirs-at-law  of  Finice  Caruthers,  deceased.  If  his  title  is 
perfect,  we  think  he  would  be  in  constructive  possession 
without  making  an  actual  entry,  for  the  heir  becomes  seised 
and  presented  without  entry.  (1  Washburn  on  Beal  Prop- 
erty, p.  48,  sec.  81;  Brown  v.  Wood,  17  Mass.  68.)  And  a 
deed  from  one  in  possession  confers  seisin  on  the  grantee 
without  entry,  and  such  constructive  possession  has  been 
held  sufficient  to  support  a  suit  in  partition.  (Brownwell 
v.  BrotvnweUf  19  Wend.  369;  Beebee  and  wife  v.  Chriffing,  14 
N.  Y.  235.)  And  such  possession  has  been  held  sufficient 
in  this  state  •in  practice  in  the  circuit  courts,  in  cases  of 
partition.  And  if  constructive  possession  is  sufficient  to 
give  the  court  jurisdiction  in  cases  of  partition,  we  do  not 
see  any  reason  why  such  possession  should  not  suffice  in 
suits  under  section  600.  For  the  language  conferring  the 
jurisdiction  is  the  same  in  both  cases  so  far  as  requiring 
possession  is  concerned.  We  think,  therefore,  that  the 
possession  alleged  is  sufficient. 

The  appellant  claims  that  the  evidence  produced  by  the 
respondent  is  not  sufficient  to  show  prima  facie  that  the 
persons  who  claim  to  be  heirs  of  Finice  Caruthers,  and  from 
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whom  respondent  seeks  to  deraign  title,  are  such  heirs.  All 
the  evidence  on  this  subject  is  contained  in  the  deposition 
of  A.  0.  Gibbs,  who  testified  that  he  knew  Finice  Caruthers 
in  his  life-time  quite  intimately,  about  the  fall  of  1858,  in 
Portland,  Oregon,  and  was  his  attorney,  and  on  being  asked 
what  was  his  true  name,  said,  I  suppose  it  was  Finice  E. 
Thomas.  This  answer  was  objected  to,  and  was  incompetent 
as  being  merely  the  opinion  of  the  witness.  He  also  says 
that  he  knew  the  mother  of  Finice;  that  he  was  not  ac- 
quainted with  her,  but  had  seen  her.  Then,  on  being  asked 
**what  was  her  name,"  he  answered,  "Her  name  was 
Elizabeth  Thomas,  but  she  went  by  the  name  of  Elizabeth 
Caruthers.  She  and  Finice  lived  together  near  Portland, 
and  recognized  each  other  as  mother  and  son.'*  His  testi- 
mony is  then  as  follows: 

"Q.  8.  What  blood  relatives  did  Finice  Caruthers  have 
at  the  time  of  his  death  ?  State  fully  their  relation,  names, 
and  places  of  residence,  and  your  means  of  knowledge  con- 
cerning their  relationship  ? 

"A.  8.  He  left  relatives  on  his  mother's  side  who  were 
cousins;  none  nearer  than  cousins  that  I  know  of.  Those 
whom  I  have  seen  and  now  remember,  are  Green  C.  Car- 
uthers; Jackson  Caruthers;  Mary  Ann  Mauldin,  subse- 
quently married  and  known  by  another  name;  Louisa  Car- 
uthers, the  wife  of  a  man  by  the  name  of  Newman,  first 
name  I  don't  remember;  also  the  wife  of  a  man  by  the  name 
of  Chilcoat,  all  of  or  near  Circe,  White  county,  Arkansas. 
I  also  knew  John  Caruthers,  Allen  Caruthers,  and  another 
man  by  the  name  of  Caruthers  whose  first -name  I  don't 
remember,  a  brother  of  the  other  two,  who  resided  at  Wa- 
verley,  Illinois.  I  visited  this  family  at  Waverley,  Illinois, 
and  spent  several  days  with  them.  I  also  visited  the  per- 
sons above  named  residing  in  White  county,  Arkansas,  at 
two  different  times.  One  time  I  spent  from  one  to  two 
weeks  with  Green  C.  Caruthers.  While  in  White  county, 
I  became  acquainted  with  some  fifteen  or  twenty  members 
of  the  same  family,  and  conversed  with  them  often  and  freely 
with  reference  to  their  relationship  to  Finice  Caruthers. 
At  the  time  of  some  of  these  conversations,  I  had  with  me 
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the  family  circle  or  diagram  now  presented;  I  mean,  not 
tbe  same  paper,  but  a  copy  of  the  same,  which  I  now  pre- 
sent and  offer  as  a  part  of  my  answer.  From  statements 
made  to  me  by  these  yarious  persons,  and  particalarly  the 
older  ones;  and  from  correspondence  that  I  had  had  with 
some  of  them  and  others  of  the  fapiily  for  some  six  or  eight 
years,  I  gained  the  information  as  to  their  relationship  to 
Finice  Garuthers.  I  should  add,  by  way  of  modification  of 
the  above,  that  a  part  of  the  family  circle  above  referred  to, 
was  made  up  from  information  derived  on  those  trips. 

**Q.  9.  Are  any  of  the  persons,  whose  names  you  have 
given  above,  now  residing  or  in  the  state  of  Oregon  ? 

**  A.  9.  None  of  the  persons  I  have  named,  that  I  know 
of,  reside  in  Oregon.  There  are  one  or  two  children  of 
Samuel  Caruthers,  referred  to  in  the  diagram,  who  reside 
in  Oregon. 

**  Q.  10.  How  do  these  cousins  of  whom  you  have  spoken 
trace  their  relationship  to  Finice  Thomas,  commonly  called 
Finice  Caruthers  ? 

"A.  10.  The  head  of  the  family  were  John  and  Polly 
Caruthers  of  Charlotte,  Dixon  county,  Tennessee;  Elizabeth 
Thomas,  called  Elizabeth  Caruthers,  was  a  daughter  of 
John  and  Polly.  The  other  persons  I  have  referred  to  are 
children  and  descendants  from  the  brothers  and  sisters  of 
Elizabeth  Caruthers. 

**  Q.  11.  When  did  these  aunts  and  uncles  of  Finice  die? 

'^  A.  11.  I  can't  state;  I  have  information  on  memoran- 
dums and  in  letters,  but  I  can't  state  it  from  memory.  A 
part  of  it  is  entered  on  the  diagram. 

*'  Q.  12.  Did  they  die  before  or  after  the  death  of  Finice 
Caruthers  ? 

'' A.  12.  I  think  they  all  died  before  Finice  died;  I  think 
Elizabeth  outlived  all  her  brothers  and  sisters. 

**  Q.  13.  Did  you  have  any  acquaintance  with  Alexander 
B.  Caruthers? 

**  A.  13.  No,  only  from  letters;  I  never  saw  him.  I  cor- 
responded with  him. 

*•  Q.  14.  What  was  Finice  Thomas'  father's  name  ? 

"A.  14.  I  suppose  it  was  Joseph  Thomas. 
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*'Q.  15.  Were  you  a  subscribing  witness  to  the  deed 
marked  ' B/  which  I  now  hand  you? 

"  A.  15.  I  was. 

''Q.  16.  Did  you  see  the  grantors  named  in  that  deed 
execute  it,  sign,  and  seal  it? 

''  A.  16.  I  did,  all  of  them;  and  I  might  add,  I  paid  the 
money. 

* '  Q.  17.  What  relation  to  Finice  Caruthers  were  the 
respective  grantors  in  said  deed,  Exhibit  'B'? 

''A.  17.  The  following  named  persons,  who  executed 
said  deed,  are:  first  cousin,  Green  G.  Caruthers;  the  others 
are  children  of  first  cousins  of  Finice." 

On  cross-examination : 

**  Question  1.  How,  if  at  all,  were  you  interested  in  the 
estate  of  Finice  Caruthers  while  on  yOur  visit  to  Illinois 
and  Arkansas,  spoken  of  by  you  in  your  direct  testimony  ? 

"Answer  1.  I  had  an  interest  under  a  contract  with  Jeff. 
Carter  and  D.  B.  Hannah  in  a  part  of  the  property  purchased 
before  the  time  I  went  east  as  above  referred  to,  and  a  half 
interest  in  all  that  was  purchased  by  me  for  B.  Gk)ldsmith. 

"  Q.  2.  Did  you  make  the  diagram,  or  furnish  the  facts 
on  which  it  was  made? 

''A.  2.  It  was  commenced  (the  original  diagram)  by 
Chas.  W.  Parrish  and  myself  from  information  derived 
through  D.  B.  Hannah,  who  had  been  east;  and  from 
affidavits  and  letters  to  which  I  have  referred  above.  That 
diagram  was  taken  east  by  me  on  the  trips  I  referred  to, 
and  was  extended  and  added  to,  as  I  got  farther  information 
concerning  the  family. 

"  Q.  3.  How  much  of  it  was  made  before  you  went  east, 
and  how  much  afterward  ? 

"  A.  3.  All  of  the  first,  or  inner  circle,  was  made  before 
I  went;  and  all  of  the  second  circle  from  the  center,  except- 
ing, perhaps,  a  few  dates  therein;  and,  as  near  as  I  now 
recollect,  from  a  third  to  a  half  of  the  third  circle. 

''Q.  4.  Had  you  any  other  information  from  which  to 
form  that  diagram,  and  on  which  to  base  the  testimony  you 
have  just  given,  than  the  statement  of  the  persons  whose 
claims  you  were  buying  ? 
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'J  A.  4.  I  had  their  statements  and  some  affidavits  and 
letters  that  I  have  referred  to  in  my  direct  examination;  in 
addition,  I  had  the  statement  of  D.  B.  Hannah  that  he  had 
yisited  other  members  of  the  same  family. 

''  Q.  5.  Do  you  base  yonr  supposition  as  to  the  name  of 
Finice  Caruthers,  or  Thomas,  and  of  his  father,  upon  the 
same  grounds  you  have  given  in  your  last  answer  ? 

''A.  5.  Only  in  part.  I  wa^  acquainted  with  Finice  Car- 
uthers;  I  learned  his  name  from  what  he  said.  In  the  land 
office,  Elizabeth  Caruthers  made  affidavit  with  reference 
to  her  name  and  where  she  was  born. 

''  Q.  6.  Did  Finice  Caruthers  ever  tell  you  that  his  name 
was  Thomas  ? 

''  A.  6.  He  did  not,  that  I  recollect  of. 

''  Q.  7.  Did  he  ever  inform  you  of  any  of  the  relationships 
you  have  testified  to  in  this  examination  ? 

''A.  7.  No,  excepting  as  I  heard  him  speak  of  his  mother. 

**  Q.  8.  With  how  many  of  the  signers  of  this  deed.  Ex- 
hibit B,  did  you  converse  regarding  their  relationship  to 
Finice  Caruthers,  deceased  ? 

''A.  8.  On  Saturday  and  Sunday  preceding  the  date  of 
the  deed,  there  was  a  two-days  meeting  held  near  Circe. 
On  Saturday,  after  the  meeting,  I  met  all  the  persons  named 
in  that  deed,  made  explanations  in  connection  with  what  I 
had  said  to  some  of  them  before;  and  I  think,  on  the  Mon- 
day following,  the  deed  was  executed.  If  I  did  not  talk 
with  all  personally,  I  talked  with  them  all  within  my  hear- 
ing. 

**  Q.  9.  "With  how  many  of  those  persons  had  you  talked 
previously  ? 

**A.  9.  With  Green  C.  Caruthers,  Jackson  Caruthers, 
Mr.  Newman  and  his  wife,  and  the  wives  of  Green  C.  and 
Jackson,  and  with  Louisa  Caruthers,  William  Chilcoat  and 
his  wife,  Elizabeth  Adcock. 

"Q.  10.  To  whom  did  you  pay  the  consideration  of  that 
deed? 

"A.  10.  I  paid  four  hundred  dollars  of  it  to  Green  C. 
Caruthers;  part  of  it  to  Louisa  Caruthers;  the  balance  was 
handed  to  Geo.  W.  Newman  and  Jackson  Caruthers,  for 
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them  to  divide  among  the  others,  as  it  was  not  eonveq^ent 
to  make  change  from  the  size  of  the  bills  I  had.  It  was 
paid  in  the  presence  of  all. 

"  Q.  11.  What  was  the  estimated  value  of  the  property 
conveyed  by  that  deed  ? 

''  A.  11.  I  can't  now  state,  as  I  don't  remember  their 
fractional  interests;  their  fractional  interests  were  not  alike. 
It  would  take  considerable  time  to  make  a  calculation  of  it. 
I  suppose  the  value  of  all  the  property  referred  to,  and 
mentioned  in  the  deed,  was  at  the  time  1100,000  and  more. 

''  Q.  12.  State  as  near  as  you  can  the  proportionate  share 
of  the  aggregate  interest  of  the  signers  of  that  deed  in  the 
entire  estate  of  Finice  Caruthers,  deceased  ? 

/' A«  12.  It  might  have  been  one  twentieth,  perhaps,  of 
tile  estate;  this  is  a  rough  calculation." 

On  redirect  examination : 

Question  1.  What  did  Green  0.  Caruthers  tell  you  about 
the  family  history  ?    State  it  all,  as  near  as  you  can. 

'^  Answer  1..  I  first  met  Green  C.  at  Sulphur  Springs, 
Arkansas,  in  company  with  Jackson  Caruthers  and  the 
families  of  both.  I  spent  two  days  with  them  there; 
during  that  time  we  talked  a  great  deal  about  the  family. 
I  don't  remember  near  all  he  said,  but  I  remember  that 
he  said,  in  substance,  that  he  had  been  acquainted  with 
Elizabeth  Thomas  and  Finice;  that  he  knew  them  in  Wash- 
ington county,  Arkansas;  that  she  said,  and  it  was  reputed 
by  the  family,  that  she  came  there  from  Dixon  county, 
Tennessee;  and  that  she  was  married  to  a  man  by  the  name 
of  Thomas,  whom  he  had  never  seen,  and  who  had  never 
been  heard  from  by  her  or  any  of  the  family  since  she  left 
Tennessee.  He  said  that  during  the  war,  the  fore  part  of 
the  war,  he  was  a  Union  man,  aud  it  wasn't  safe  for  him  to 
stay  in  that  country;  that  he  went  north;  that  he  had  cor- 
responded with  this  branch  of  the  family  in  Waverley,  111.; 
and  that  he  went  up  to  his  relatives  there  and  stayed  with 
them  during  the  most  dangerous  period  of  the  war;  that 
while  there,  he  talked  over  the  relationship  of  the  family; 
that  some  of  the  relations  at  Waverley  he  had  never  seen 
before.     He  said  that  Samuel  Caruthers  and  William  Car- 
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nthers,  of  Texas,  and  Alexander  B.  Garathers,  of  Arkansas, 
were  own  cousins  of  his;  that  they  were  in  sympathy  with 
the  other  side;  that  he  coiTesponded  with  them  while  he 
was  north ;  and  that  since  he  heard  of  the  death  of  Finice, 
and  his  leaving  an  estate  in  Oregon,  he  had  taken  more 
pains  to  trace  and  find  out  the  relationship,  and  find  how 
many  were  entitled  to  share  in  the  estate.  I  then  showed 
him  the  family  circle  before  referred  to,  as  far  as  it  was  then 
made  up,  in  the  presence  of  Jackson  Caruthers  and  their 
families.  He  said  it  was  correct;  he  added,  however,  that 
there  were  some  members  of  the  family  in  Tennessee  that 
he  did  not  know  of  until  I  showed  him  the  family  tree;  but 
that  he  was  personally  acquainted  with  Elizabeth  Caruth- 
ers, and  knew,  or  knew  of,  all  of  her  brothers  and  sisters. 
Those  that  he  had  lost  the  run  of,  were  children  of  his 
cousins;  he  (Oreen  C.)  is  a  man  of  about  sixty-eight  years 
old." 

From  this  testimony  it  appears  that  the  witness  did  not 
derive  this  knowlege  of  the  relationship  of  the  persons  of 
whom  he  speaks  as  relatives  of  Finice  from  any  declarations 
made  by  Finice  or  his  mother.  He  says  on  the  subject  of 
their  declarations :  "I  was  acquainted  with  Finice  Caru- 
thers. I  learned  his  name  from  what  he  said.  In  the  land 
office  Elizabeth  Caruthers  made  affidavit  with  reference  to 
her  name  and  where  she  was  born."  The  governor  then 
says  that  Finice  never  told  him  his  name  was  Thomas,  or 
spoke  of  any  relatives  except  his  mother.  He  does  not 
state  the  contents  of  the  mother's  affidavit,  as  to  what  her 
name  was,  or  where  she  was  born;  nor  would  such  evidence 
been  competent,  for  the  affidavit  was  the  best  evidence  of 
the  declarations  on  these  subjects.  .  So  there  is  no  evidence 
of  any  declarations,  coming  from  Finice  or  his  mother,  tend- 
ing to  show  that  their  names  were  Thomas,  or  from  what 
country  they  came,  or  where  they  were  born,  or  who  were 
their  kindred.  Nor  is  there  any  evidence  in  the  case  tend- 
ing to  show  that  they  came  from  Arkansas,  except  that  they 
bore  the  names  of  Elizabeth  and  Finice  Caruthers.  The 
only  evidence  tending  to  prove  their  identity  with  the  Finice 
and  Elizabeth  Thomas,  who  are  spoken  of  by  Green  C.  Ca- 
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ruthers,  is  that  persons  of  that  name,  who  were  reputed  as 
relatives,  came  to  Arkansas  from  Dixon  county,  Tennessee. 
But  the  declarant,  Green  C,  does  not  state  that  they  left 
Arkansas  for  Oregon,  or  where  they  went.  If  he  had  stated 
that  in  a  certain  year,  or  about  such  a  time,  they  bad  left 
for  Oregon  or  the  Pacific  coast,  or  that  he  had  heard  of 
them  or  corresponded  with  them,  it  might  be  some  evidence 
of  identity .  Or  if  the  respondent  had  produced  an  a£Sda- 
vit  of  Elizabeth  Caruthers  from  the  land  ofiEice,  declaring 
that  her  true  name  was  Thomas,  or  that  she  had  been  bom 
in  Tennessee,  or  had  relatives  there  or  in  Arkansas,  this, 
then,  would  have  been  evidence  tending  to  show  that  Finice 
Caruthers  was  the  same  person  of  whom  Green  G.  Caru- 
thers speaks. 

The  declarations  made  to  Governor  Gibbs  might  be  evi- 
dence to  show  that  the  parties  who  executed  the  deed  were 
the  kindred  of  the  Finice  and  Elizabeth  Thomas  who  came 
to  Arkansas  and  who  were  entitled  to  a  place  in  the  family 
circle.  But  they  could  have  no  tendency  to  prove  their 
identity  with  Finice  and  Elizabeth  Caruthers,  who  died  in 
Oregon,  for  the  declarations  were  not  in  any  way  descrip- 
tive of  the  persons,  except  so  far  as  the  names  are  identical. 
We  think  this  evidence  is  insufficient  to  show  that  the  par- 
ties who  signed  the  deed  were  the  heirs  of  Finice  Caruthers. 
Bespondent  claims  that  the  evidence  in  this  case  is  as  full 
and  conclusive  as  in  the  case  of  Jackson  v.  Cooley,  8  Johns. 
127.  In  that  case  the  witness  testified  that  he  was  acquaint- 
ed with  William  Wilson,  the  ancestor,  when  he  resided  in 
New  York.  That  he  removed  from  this  country  to  England 
prior  to  the  year  1783.  That  he  was  his  agent,  after  he  left, 
for  managing  the  land  in  controversy.  That  he  understood 
that  he  died,  leaving  no  children,  brother,  or  sister,  and 
that  John  Wilson  was  his  only  nephew  and  heir-at-law. 
That  after  the  death  of  William  Wilson,  John  Wilson  repre- 
sented himself  as  heir,  and  witness  was  his  agent  in  relation 
to  the  lands  in  question,  and  that  he  always  understood, 
from  the  acquaintances  of  the  family  and  people  who  claimed 
an  interest  in  the  lands,  that  John  Wilson  was  both  devisee 
and  heir.     Witness  in  that  case  also  stated  that  his  in- 
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formation  was  derived  from  the  several  powers  of  attorney 
he  received,  and  correspondence  with  the  parties,  and  con- 
versations with  Banjer  Corp,  and  other  acquaintances  of  the 
family.  The  question  in  that  case  seems  not  to  have  been 
one  of  identity,  but  rather  who  of  the  Wilson  family  sur- 
vived. In  that  case  the  witness  testified  of  the  declarations 
of  those  who  knew  the  family,  both  the  ancestor  and  the 
one  who  claimed  as  heir.  In  this  case  there  are  no  declar- 
ants referred  to  who  pretend  in  their  declarations  to  have 
known  Finice  Garuthers  in  Oregon,  or  that  he  was  the  same 
person  who,  many  years  before,  had  been  in  Arkansas.  The 
cases  are  not  parallel. 

Declarations  of  a  deceased  person  or  persons  out  of  the\ 
state,  who  are  related  to  a  family,  may  be  admitted  to  prove  f 
pedigree.  But  before  such  declarations  can  be  admitted, 
the  relationship  of  the  declarant  to  the  family  must  be 
proved  by  other  evidence  than  his  declarations.  (Wharton's 
Evidence,  c.  4,  sec.  218.)  And  there  is  no  other  evidence 
adduced  in  this  case  to  show  that  Green  C.  Garuthers  was 
a  relation  of  Finice  Garuthers  than  as  above  stated.  Gov- 
ernor Gibbs  in  his  testimony  speaks  of  deriving  a  part  of 
his  information  as  to  this  relationship  from  D.  B.  Hannah.. 
But  Hannah  was  not  a  relative  or  acquaintance  of  the  Gar- 
uthers family,  except  as  he  had  been  in  Arkansas  and  else- 
where to  hunt  them  up,  and  gather  evidence  of  such  rela- 
tionship. If  he  had  found  such  evidence,  it  should  have 
been  produced,  for  an  agent  can  not  go  forth  to  hunt  an 
heir  to  a  large  estate,  and  when  he  has  found  the  supposed 
heir,  and  evidence  enough  to  convince  them  of  the  genuine- 
ness of  the  relationship,  come  before  a  court  and  on  his  oral 
testimony,  without  producing  the  evidence  which  has  con- 
vinced him,  establish  the  pedigree.  The  whole  testimony 
in  this  case  amounts  to  simply  this;  that  Governor  Gibbs, 
in  his  correspondence,  travels,  and  searches,  has  found 
enough  evidence  to  convince  him  that  -these  persons  who 
signed  the  deed  are  the  relatives  of  Finice  Garuthers. 
But  his  opinion  on  this  subject  is  not  sufficient.  The 
opinion  of  the  witness  is  not  evidence;  we  must  go  behind 
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the  opinion  and  look  at  the  facts  and  judge  for  ourselves  of 
their  weight. 

We  think,  therefore,  that  there  is  not  sufficient  evidence 
to  support  the  respondent's  title  in  this  suit;  that  it  is  not 
proved  that  the  persons  who  signed  this  deed  are  the  heirs 
of  Finice  Caruthers,  who  was  the  owner  of  the  laud  in  ques- 
tion at  the  time  of  his  death. 


M.  UCHTENSTEIN,  Appellant,  v.  MELLIS  BROS., 

Respondents. 

Trade  Mark,  Infringemxnt  of. — L.  recorded  the  foUowinpr  as  a  trade-mark: 
"I  X  L  General  Merchandise  Auction  Store,"  and  used  the  same  as  a 
sign  over  his  place  of  business.  M.  afterwards  used  as  a  sign  over  his 
store:  '*  Great  I  X  L  Auction  Co."  Held,  that  the  court  will  not  sup- 
press the  use  of  the  latter  as  an  infringement  of  L.*s  trade-mark. 

Appeal  from  Multnomah  County. 

This  is  an  action  for  damages  for  violation  of  plaintiff's 
rights  to  a  trade-mark,  commenced  in  the  circuit  court  and 
decided  against  appellant  on  demurrer  to  the  amended  com- 
plaint. The  complaint  shows,  by  proper  allegations,  that 
the  plaintiffs  have  the  exclusiye  right  to  use  as  a  trade-mark 
the  name  ''  I  X  L  General  Merchandise  Auction  Store,'  and 
that  the  respondents,  knowing  the  fact,  fraudulently,  and  for 
the  purpose  of  deceiving  the  public,  use  the  name  '*  Great 
I  X  L  Auction  Company."  The  court  below  sustained  the 
demurrer  to  the  complaint,  upon  the  ground  that  the  facts 
stated  did  not  show  an  infringement  of  the  plaintiff's  trade- 
mark. 

0.  P.  Mason  and  E.  T.  Howes,  for  appellant. 
Johnson,  McCown  and  Maa'um,  for  respondents. 

By  the  Court,  Boise,  J. : 

It  is  conceded  that  the  first  ground  of  demurrer,  to  wit, 
that  the  court  has  not  jurisdiction  of  the  case,  is  not  tena- 
ble; and  the  appellants  now  rely  on  the  second  ground  of 
demurrer,  to  wit,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.    In  determining 
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this  cause  of  demurrer,  we  will  first  consider  the  matter  as 
to  whether  or  not  the  letters  and  words  ''I  X  L  General 
Merchandise  Auction  Store,"  which  constitute  the  trade- 
mark of  the  plaintiff,  are  so  nearly  identical  with  or  similar 
to  the  words  and  letters  used  by  defendants,  to  wit,  ^' Great 
I  X  L  Auction  Co.,"  as  to  be  likely  to  mislead  the  public, 
and  cause  the  one  to  be  taken  for  the  other,  and  thereby 
draw  the  customers  of  the  appellant  to  the  store  of  the  re- 
spondents, and  thereby  injure  the  business  of  the  appellant. 
We  do  not  think  the  letters  and  words  used  by  the  parties 
are  so  nearly  identical  in  appearance  or  meaning  as  to  mis- 
lead the  public.  The  words  used  by  the  appellant,  "  Gen- 
eral Merchandise  Auction  Store,''  suggest  that  the  store 
contains  a  general  assortment  of  merchandise,  and  that 
goods  are  there  sold  at  auction.  The  words  **  Great  Auc- 
tion Co."  would  suggest  that  the  Co.  sold  goods  and  other 
property,  such  as  lands  and  such  other  things  as  are  em- 
braced under  the. head  of  general  merchandise.  All  the 
words  are  different  in  these  respective  signs  except  the  word 
auction,  and  this  is  a  word  that  is  generally  used  over  all 
places  where  auctions  are  conducted,  and  can  not  be  appro- 
priated by  any  one  as  a  trade-mark  without  being  used  with 
other  words. 

It  is  claimed  that  the  letters  ''  I  X  L  "  could  not  be  used 
by  the  respondent  after  being  appropriated  by  the  appel- 
lant. These  letters  have  been  used  by  many  manufactur- 
ers to  denote  their  wares,  as  on  cutlery  and  on  bitters,  and 
were  not  the  invention  of  the  plaintiffs,  but  taken  by  them 
from  former  proprietors  and  inventors  thereof,  and  do  not 
by  themselves  make  a  trade-mark  any  more  than  the  word 
excdaior,  which  is  often  used  with  other  words  to  make  a 
trade-mark  or  sign.  And  in  this  case,  the  appellants  have 
recorded  all  the  words  above  with  these  letters  as  their 
trade-mark,  and  can  not  now  claim  these  letters  alone  con- 
stituter  it.  We  think  the  signs  of  the  parties  are  not  suffi- 
ciently similar  to  warrant  the  court  in  interfering  to  restrain 
the  respondents,  or  to  entitle  the  appellant  to  damage. 

The  judgment  of  the  circuit  court  will  be  affirmed^  with 
costs. 
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L.  BOIRE  AND  ADILE  BOIRE,  -Respondents,  v.  CHAS. 

MoGINN  AND  ANNIE  McGINN,  Appellants. 

Partnership  Business,  Profits  of,  how  Determined. — A  referee  appointed 
to  ascertain  and  state  an  account  between  partners  should  ascertain  what 
the  real  and  actual  profits  were,  and  not  what  they  ought  or  might  have 
been. 

Idem — Expert  Testimony  not  Admissible. — Where  the  books  of  a  partner- 
ship fail  to  show  the  true  state  of  its  business,  resort  may  be  had  to  a 
calculation  of  the  profits  from  the  amount  of  merchandise  proren  to  hare 
been  sold  by  said  firm  at  the  rate  per  cent,  profit  proven  to  have  been 
made  on  said  merchandise  in  that  particular  business,  but  not  to  expert 
testimony  of  witnesses  engaged  in  a  similar  business,  to  prove  that  profit 
was  made  by  this  firm  in  their  business,  for  the  purpose  of  charging  one 
of  the  partners  therewith. 

Idem — Entries  in  Partnership  Books,  Effect  of. — ^In  stating  the  accounts 
of  partners,  as  between  themselves,  the  rule  is  that  the  entries  on  the 
partnership  books,  to  which  both  partners  have  had  access  at  the  time 
when  those  entries  were  made,  or  immediately  afterwards,  are  to  be 
taken  as  prima  facie  evidence  of  the  coirectness  of  those  etitries;  subject, 
however,  to  the  right  of  either  party  to  show  a  mistake  or  error  in  the 
charge  or  credit. 

Appeal  from  Maltnomah  County.  The  facts  are  stated 
in  the  opinion. 

H.  B.  Nicholas,  for  appellants. 

W.  H.  Effinger  and  J.  R,  Stoddard^  for  respondents. 

By  the  Court,  Prim,  J. : 

This  is  a  suit  in  equity  to  dissolve  a  partnership  and  set- 
tle up  its  business.  It  appears  that  on  April  9,  1877,  the 
plaintiff  L.  Boire  and  Charles  McGinn  formed  a  partner- 
ship for  the  purpose  of  carrying  on  the  bakery  and  retail 
grocery  business  in  the  city  of  Portland.  That  at  the  com- 
mencement of  said  business  its  capital  stock  consisted  of 
machinery  and  ntensils  for  carrying  on  said  business,  and  a 
small  stock  of  groceries  estimated  at  five  hundred  dollars; 
amounting  in  all  to  two  thousand  four  hundred  dollars,  and 
that  each  owned  one  half  interest  therein.  That  afterwards, 
on  May,  1877,  they  purchased  a  house  and  lease  of  lot  from 
one  Winter  for  one  thousand  and  fifty  dollars,  into  which 
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they  then  moyed  and  continued  to  carry  on  their  said  busi- 
ness until  the  thirteenth  day  of  June,  1877.  At  the  date 
last  mentioned,  defendant  McGinn  owning  an  individual 
debt  to  some  one,  and  fearing  that  proceedings  would  be 
taken  against  him  to  collect  the  same,  a  pretended  dissolu- 
tion was  entered  into,  which  arrangement  proved  to  be  void 
and  of  no  effect.  The  case  was  referred  to  O.  P.  Mason, 
Esq.,  to  take  the  testimony  and  state  the  account  between 
the  parties,  and  report  the  same  to  the  court. 

The  referee  having  taken  the  testimony,  among  others, 
reported  the  following  findings  of  fact  and  conclusions  of 
law: 

"6.  That  from  June  13  to  December  14,  following,  Boire 
had  the  exclusive  control  of  the  entire  business,  the  pur- 
chase of  merchandise,  the  payment  of  debts,  the  handling  of 
all  cash,  and  the  keeping  of  tl^e  books,  and  that  most  of  the 
time  McGinn  was  not  about  the  place  of  business  at  all,  but 
sick;  that  during  that  time,  the  upper  story  of  the  building 
was  rented  and  Boire  received  the  rent  therefor.  7.  That 
the  books  of  the  concern  are  incomplete,  imperfectly  kept, 
and  do  not  show  a  full  history  of  the  businesss  during  said 
period;  do  not  show  the  amount  of  merchandise  sold,  the 
amount  of  cash  sales,  nor  the  amount  of  profit  and  loss,  nor 
the  correct  account  of  the  individual  partners.  10.  That 
nine  tenths  of  the  sales  were  baked  stuffs  and  one  tenth 
groceries  and  other  merchandise;  that  the  gross  profit  on 
baked  stuffs  averaged  one  hundred  per  cent.,  and  on  gro- 
ceries and  other  merchandise,  twenty-five  per  cent.;  that 
after  making  deductions  for  what  was  used  in  their  families, 
the  profits  on  all  sales  averaged  seventy-five  per  cent.,  and 
that  such  profits  would  be  five  thousand  eight  hundred  and 
seventy  dollars  and  thirty-two  cents,  from  which  expenses 
and  losses  are  to  be  deducted." 

The  seventeenth  finding  charged  *'  Boire  with  eight 
months'  rent  of  up  stairs,  and  McGinn  fifteen  months,  at 
twenty  dollars-— which,  added  to  the  profits  named  in  the 
tenth  finding,  makes  a  total  of  six  thousand  three  hundred 
and  thirty  dollars  and  thirty-two  cents;  and  after  deducting 
loss  and  expense,  leaves  a  net  profit  of  two  thousand  five 
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hundred  and  eighty-nine  dollars  and  fifty-seven  cents  to  be 
divided  between  the  two  parties.  18.  That  while  the  said 
business  was  paying  a  profit,  Boire  having  the  management 
and  control,  allowed  an  indebtedness  of  six  hundred  and 
forty-one  dollars  and  ninety-six  cents  to  accumulate,  and 
McGinn  is  entitled  to  receive  one  half  of  that  sum  from 
Boire." 

&s  conclusions  of  law:  That  ''1.  Where  the  books  of  a 
firm  do  not  show  the  true  state  of  the  business,  resort  may 
be  had  to  a  calculation  of  the  profits  from  the  amount  of 
merchandise  sold,  at  the  per  cent .  of  profit  proved  in  such 
business  to  be  made  on  such  merchandise.  2.  Where  one 
partner  has  full  charge  of  the  business,  control  of  the  cash 
and  books,  and  buying  and  selling,  and  his  books  are  kept 
so  imperfectly  and  incorrect  that  an  accounting  can  not  be 
had  therefrom,  he  is  charged  with  the  amount  of  profits 
proved  to  have  been  made  on  such  business  generally,  and 
his  books  are  to  be  taken  in  evidence  only  so  far  as  they 
prove  themselves  to  be  correct.  3.  The  presumption  of 
law  is,  that  the  books  contain  a  full  history  of  the  business; 
but  when  it  has  been  proven  or  admitted  that  the  books  are 
incomplete  and  incorrect,  resort  may  be  had  to  the  next 
best  evidence  for  an  adjustment  of  accounts  between  the 
partners;  and  that  books  may  be  aided,  explained,  or  im- 
peached by  other  evidence.  4.  The  burden  of  proof  is  on 
the  plaintiff;  and  when  a  certain  amount  of  profits  has  been 
proved,  he  is  charged  therewith,  unless  he  can  show  that 
the  expense  and  losses  have  equaled  the  profits.  It  is 
not  sufficient  for  him  to  say  that  there  have  been  losses;  it 
devolves  on  him  to  show  the.  losses,  and  how  €md  where 
they  ^re." 

The  above  findings,  together  with  some  others  not  herein 
set  out,  having  been  excepted  to,  were  set  aside  by  the  court 
upon  the  final  hearing  of  the  cause,  as  being  against  the 
evidence  and  law  applicable  to  the  case. 

The  court  then  finds  and  holds  that  said  parties  were 
partners  in  said  business,  from  the  organization  of  said  part- 
nership up  to  the  present  time,  and  that  the  books  were 
kept  by  the  firm,  or  by  iis  employes,  and  under  the  inspec- 
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tion  of  both  parties;  also  that  a  computation  of  profits  in 
said  basiness,  based  upon  the  percentage  usually  realized 
in  such  business  by  other  parties,  and  upon  the  amount  of 
flour  used  each  day,  the  number  of  bucketfuls  of  water 
used  in  mixing  it,  the  aggregate  number  of  loaves  produced 
and  the  profits  made  on  each,  is  unsafe;  and  that  since  the 
books  of  the  partnership  kept  by  the  employes,  under  the 
inspection  of  both  parties,  do  not  show  any  profits,  the 
court  will  not  presume  any  more  made  over  and  above  what 
the  partners  drew,  and  what  remains  in  uncollected  bills, 
in  which  both  parties  are  entitled  to  share  alike;  and  since 
Baid  books  do  not  charge  Boire  with  having  received  any 
profits,  a  court  of  equity  will  not  so  charge  him,  unless  sat- 
isfactorily shown  by  sufficient  evidence,  and  it  will  not  be 
sufficient  to  show  that  the  business  ought  to  have  been  pro- 
fitable, and  conclude  from  that  fact  that  it  was  profitable, 
and  that  Boire  got  the  profits,  or  that  McGinn  took,  by  the 
same  reasoning,  profits  while  he  held  exclusive  possession; 
nor  will  it  be  sufficient  to  compute  the  net  profits  from  the 
amount  and  cost  of  material,  labor,  etc.,  used,  and  the  price 
for  which  it  sold  when  -manufactured;  nor  can  McGinu  be 
construed  to  be  so  far  absent  from  said  business  as  to  hold 
Boire  liable  as  a  trustee.  Also,  that  said  matters  in  relation 
to  the  renting  of  rooms  and  indebtedness,  were  partnership 
matters,  and  should  be  treated  as  such. 

These  conclusions  and  findings  of  fact  and  law  by  the 
court,  in  our  opinion,  are  correct,  and  are  supported  by  the 
evidence  produced  in  the  case  and  the  law  applicable  there- 
to. It  was  the  duty  of  the  referee  to  ascertain  and  report 
what  the  real  and  actual  profits  of  this  partnership  were^  and 
not  what  they  ought  or  might  have  been. 

It  appears  that  both  parties  were  in  Portland  all  the  time 
when  the  business  was  carried  on,  and  were  not  deprived  of 
the  opportunity  of  looking  into  the  books  whenever  they 
desired  to  do  so;  consequently,  one  can  not  be  held  to  be  the 
special  agent  and  trustee  of  the  other,  so  as  to  charge  him 
with  profits,  whether  any  were  realized  or  not. 

Where  the  books  of  a  partnership  fail  to  show  the  true 
state  of  its  business,  while  resort  may  be  had  to  a  calcula- 
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tion  of  the  profits  from  the  amount  of  merchandise  proven 
to  have  been  sold  bj  said  firm  at  the  rate  of  per  cent,  profit 
proven  to  have  been  made  on  said  merchandise  in  that  par- 
ticular business,  resort  can  not  be  had  to  eocpert  testimony 
of  witnesses  engaged  in  a  similar  business,  to  prove  what 
profit  was  made  by  this  firm  in  their  business,  for  the  pur- 
pose of  charging  one  of  the  partners  therewith,  in  a  settle- 
ment of  their  accounts.  ''In  stating  the  accounts  of  part- 
ners, as  between  themselves,  the  rule  is  that  the  entries  on 
the  partnership  books,  to  which  both  partners  have  had  ac- 
cess at  the  time  when  those  entries  were  made,  or  imme- 
diately afterwards,  are  to  be  taken  as  pHma  fade  evidence 
of  the  correctness  of  those  entries,  subject,  however,  to  the 
right  of  either  party  to  show  a  mistake  or  error  in  the  charge 
or  credit.'*  {Heart  v.  Corning,  3  Paige's  Ch.  566.) 
The  decree  of  the  court  below  is  a£^rmed. 


THOMAS  MOUNTAIN,  Eespondent,  v.  THE  COUNTY 

OF  MULTNOMAH,  Appellant. 

CodiJtt  Court — Writ  of  Review  Libs  to  Correct  Errors  op,  in  Cocktt 
Business. — Under  aection  875  of  the  code,  no  appeal  lies  from  the  de- 
cisions of  the  county  court  in  the  transaction  of  county  business,  but 
such  decisions  may  be  reviewed  upon  writ  of  review. 

Idem — Miutia  Companies— Duty  of  County  Court  to  Provide  Armoet. 
— It  is  the  duty  of  the  county  court  of  each  county  in  which  there  shall 
be  an  organized  volunteer  company,  upon  application  to  the  commanding 
o£Bcer  thereof,  to  provide  an  armory  and  armorer,  and  to  audit,  allow, 
and  cause  to  be  paid  the  necessary  expense  of  the  same  to  an  amount  not 
exceeding  fifty  dollars  per  month;  and  if  the  county  court  shall  refuse 
so  to  do,  its  proceedings  may  be  reviewed,  by  writ  of  review,  as  provided 
for  in  the  code. 

Appeal  from  Multnomah  County. 

In  May,  1872,  the  Portland  Light  Battery  was  organized 
in  Multnomah  county,  according  to  the  laws  of  the  state  of 
Oregon,  and  was  listed  in  the  office  of  the  adjutant  general 
of  the  state,  and  became,  and  has  continued  ever  since,  a 
part  of  the  organized  militia  of  the  state.  Thomas  Mount- 
ain aforesaid  was  elected  and  duly  commissioned  captain, 
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and  as  such,  gave  the  necessary  bonds  required  by  statate. 
He  has  been  ever  since,  and  is  now,  such  captain,  duly 
qualified  and  commissioned  according  to  law.  The  said 
battery  is  a  sectional  one,  having  two  guns  or  cannons 
without  caissons,  that  being  the  total  amount  of  ordnance 
belonging  to  the  state  of  Oregon.  From  the  ^  time  of  its 
organization  until  the  first  day  of  July,  1879,  the  county 
court  of  Multnomah  county  has  paid  to  Mountain,  as  Gap- 
tain  of  said  battery,  the  sum  of  fifty  dollars  monthly,  that, 
being  the  limit  imposed  by  law  to  be  allowed  such  an  organ- 
ization for  monthly  necessary  expenses.  Since  that  time 
nothing  has  been  paid.  In  October,  1879,  Mountain  peti- 
tioned said  county  court  to  allow  the<  necessary  expenses 
of  the  said  battery  for  July,  August,  and  September,  al- 
leging that  they  were  forty-one  dollars  and  fifty  cents  for'each 
of  said  months,  itemized  as  follows :  Thirty  dollars  for  rent 
of  armoiy;  ten  dollars,  pay  of  armorer;  and  one  dollar  and 
fifty  cent  for  lights;  total,  one  hundred  and  forty-one  dollars 
and  fifty  cents.  In  his  petition  he  set  out  at  length  the 
above  facts,  and  duly  verified  them  by  affidavit.  The 
county  court,  after  hearing  the  petition,  made  an  order 
disallowing  all  of  said  account.  Whereupon,  Mountain 
brought  a  writ  of  review  to  the  circuit  court,  alleging  as 
grounds  of  error:  That  there  was  no  other  evidence  before 
the  court  than  said  petition,  and  there  was  no  controversy 
or  dispute  about  the  matters  and  things  set  forth  in  said 
petition;  that  said  court  had  no  jurisdiction  to  disallow  said 
petition,  for  the  reason  that  it  is  the  duty  of  said  county 
court  to  audit,  and  allow,  and  cause  to  be  paid  the  necessary 
expenses  of  a  duly  organized  volunteer  company  of  the  state; 
and  that  said  court  refused  to  audit  and  allow,  or  cause  to 
be  paid,  the  necessary  expenses,  and  without  cause  disal- 
lowed the  same.  A  motion  was  made  on  behalf  of  the 
county  court  to  dismiss  the  writ  of  review  for  want  of  juris- 
diction, which  was  denied. 

After  argument,  the  circuit  court  made  an  order  finding 
"that  the  Portland  Light  Battery  is  a  duly  organized 
volunteer  company;  that  its  necessary  expenses  for  an 
armory  and  armorer  for  and  during  the  months  of  July, 
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August  and  September,  1879,  are  one  hundred  and  fortj- 
one  dollars  and  fifty  cents,  and  that  it  is  entitled  to  said 
sum,  and  ordered  that  the  county  court  allow  the  same." 
From  which  judgment  and  allowance  the  county  court  ap- 
peals to  this  court. 

J.  F.  Caplea,  Diatrid  AUorneyy  and  M,  F.  MaUcey^  for  ap- 
pellant: . 

The  county  commissioners  are  the  financial  agents  au- 
thorized to  audit  claims  against  the  county,  and  when  the 
plainti£f  made  his  demand  by  presenting  his  petition,  and 
the  same  was  refused  and  rejected,  the  plaintiff  had  his 
right  of  action.  The  plaintiff  did  not  have  any  right  of  ap- 
peal, as  the  county  commissioners  were  only  exercising 
functions  of  a  non-judicial  character.  (5  Or.  273,  and 
cases  cited.)  The  party  asking  a  writ  of  review  must  be 
concluded  by  the  action  of  the  inferior  court  or  tribunal 
before  it  will  lie.  (Id.  280.)  In  this  case,  by  the  refusal 
of  the  county  commissioners  to  audit  or  allow  the  claim  of 
the  petitioner,  he  was  not  concluded  in  any  sense,  as  his 
right  of  action  remained  intact  and  the  action  of  the  couniy 
commissioners  amounted  to  nothing  more  than  a  refusal  to 
pay  upon  demand,  and  it  left  the  plaintiff  really  in  a  better 
condition  to  pursue  his  plain  remedy  by  an  action  in  the 
proper  form. 

Fred,  V.  Holman,  for  respondent: 

**  From  the  necessity  of  the  case,  supervisors  exercise 
judicial,  legislative,  and  executive  powers  in  matters  relating 
to  the  police  and  fiscal  regulations  of  counties."  (8  Oal. 
61;  14  Id.  479.)  A  board  of  supervisors  of  a  county,  in 
allowing  or  disallowing  a  claim,  exercise  judical  functions." 
''A  writ  of  mandate  [mandamus]  will  not  be  issued  to  re- 
verse or  review  its  judgment."  (16  Cal.209;  41  Id.  68; 
People  V.  SupeivisorSf  51  N.  T.  444;  Qen.  Laws  of  Oregon, 
p.  284,  sec.  875;  Chase  v.  B.  Canal  Co.  10  Pick.  244; 
Stone  v.  Mayor  of  N.  Z,  25  Wend.  167;  M.  L  Co.  v.  Schubal, 
29  Wis.  444.) 
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By  the  Court,  Pbim,  J. : 

The  first  and  second  assignments  of  error  are  not  well 
taken,  and  are  therefore  overruled,  as  it  appears  there  was 
no  dispute  as  to  facts  found  by  the  court.  The  facts  found 
by  the  court,  to  which  exceptions  are  tajcen,  were  as  follows, 
to  wit:  1.  That  the  Portland  Light  Battery  was  a  duly  or- 
ganized volunteer  company.  2.  That  its  necessary  expenses 
for  an  armory  and  armorer  for  and  during  the  months  of 
July,  August,  and  September,  1879,  were  one  hundred  and 
twenty-one  dollars  and  fifty  cents.  These  facts  Are  fully 
set  out  in  the  petition  of  Captain  Mountain  and  duly  yerified 
by  him;  Mountain  was  captain  of  the  company  and  had 
charge  of  the  battery,  and  consequently  had  personal 
knowledge  of  the  facts  set  out  in  the  petition. 

The  petition  was  the  only  evidence  before  the  county 
court,  and  it  appears  there  was  no  controversy  or  dispute 
about  matters  and  things  set  out  therein.  It  appears  that 
the  county  court,  after  hearing  the  petition,  made  an  order 
disallowing  the  whole  of  said  account.  This  being  an  order 
made  by  the  county  court  in  the  .transaction  of  county 
business,  there  was  no  remedy  by  appeal.  Sec.  875  of  the 
code  provides  that  *^  the  provisions  of  title  4,  of  chapter 
6,  relating  to  appeals,''  do  not  apply  to  the  decisions  of  the 
county  court  ^*  given  or  made  in  the  transaction  of  county 
business,**  but  that  in  said  matters  the  ''decisions  of  the 
court  shall  only  be  reviewed  upon  the  writ  of  review  pro- 
vided by  this  code.'* 

.  Section  19,  Misc.  Laws,  page  668,  provides  as  toU 
lows:  ''It  shall  be  the  duty  of  the  county  court  of  each 
county  in  which  there  shall  be  one  or  more  organized  volun- 
teer companies,  upon  application  of  the  commanding  officer 
of  the  same,  to  provide  for  each  company  in  said  county  an 
armory,  safe  and  suitable  for  the  drill  of  squads  in  the 
school  of  the  soldier;  and  an  armorer,  to  take  charge  of  the 
same;  and  said  court  shall  also,  at  each  of  its  sessions,  audit 
and  allow,  and  cause  to  be  paid,  the  necessary  expenses  of 
the  same;  pivvided,  That  the  total  amount  for  all  the  pur- 


474 


Fahie  v.  Likdsat. 


[Sop.  Ct. 


Points  decided. 


474 

9 

316 

11 

236 

4*330 

8 

474 

djtt 

380 

poses  above  mentioned  shall  not  exceed  fifty  dollars  in  money 
per  month  for  each  company." 

It  will  be  seen  that  by  the  provisions  of  this  section  it  is 
made  the  special  duty  of  the  county  courts  to  audit,  allow, 
and  cause  to  be  paid,  the  necessary  expenses  of  organized 
volunteer  companies  within  their  respective  counties.  And 
as  the  county  courts,  as  a  matter  of  necessity,  iu  allowing 
or  disallowing  these  accounts,  have  to  exercise  judicial 
functions,  their  action  may  be  reviewed  by  the  writ  of  re- 
view provided  for  in  the  code.  (  Tilden  v.  Sacramento  County y 
41  Cal.  68;  People  ex  rel,  v.  Supervisors  of  Madison  County ^ 
61  N.  T.  442;  ElDorado  County  v.  Elstwr,  18  Cal.  148.) 

There  being  no  error  in  the  judgment  of  the  circuit  court, 
it  is  affirmed. 


ARTHUB  EAHIE,  Plaintiff  and  Respondent,  v.  S.  A. 
LINDSAY,  Appellant,  and  A.  B.  LINDSAY,  F.  W. 
GODFREY,  B.  LATHAM,  JAMES  WILSON,  DEN- 
NIS   CORCORAN  and  FISHBURN  &  KENNEDY, 

Defendants  and  Respondents. 

3iLL  OF  Intbqplkader. — An  action  waa  brought  in  the  county  court  by  a 
husband  and  wife  against  the  maker  of  a  promissory  note  payable  to  the 
wife,  and  while  the  action  was  pending,  the  money  due  upon  the  note  was 
garnished  in  the  hands  of  the  maker  by  certain  creditors  of  the  husband, 
who  claimed  that  the  same  was  the  property  of  the  husband,  and  who 
alleged  that  the  note  was  taken  in  the  wife's  name  to  delay  and  defraud 
the  husband's  creditors.  HM^  that  the  maker  of  the  note  c<iuld  properly 
tile  a  bill  of  interpleader  to  determine  the  conflicting  claims  of  the  wife 
and  the  garnishing  creditors  to  the  money. 

Idsm — Matfers  Affecting  the  Good  Faith  of  the  Plaintiff  abb  not 
Admissible  after  the  Order  is  Made. — Where  the  plaintiff  in  a  bill  of 
interpleader  stated  under  oath  that  there  was  no  collusion  between  him- 
self and  either  of  the  defendants,  and  an  order  was  made  by  the  court 
requiring  the  defendants  to  interplead  with  each  other,  evidence  to  prove 
collusion  could  not  be  received  after  the  making  of  such  order. 

Findings  of  Fact  by  Kefereb— What  Effect  Given  Them.— In  a  suit  in 
equity,  where  the  court  appoints  a  referee  to  take  the  testimony  aod  re- 
port the  facts  and  the  law  to  the  court,  this  court  will  not  reverse  the 
findings  of  facts  by  the  referee  unless  the  same  are  clearly  against  the 
weight  of  the  testimony. 


Appeal  from  Multomah  County. 
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On  the  tenth  day  of  October,  1878,  the  respondent  exe- 
cuted aud  delivered  to  the  appellant  a  promissory  note,  of 
which  the  following  is  a  copy: 

**  $300.  Thirty  days  after  date,  for  value  received,  I  prom- 
ise to  pay  S.  A.  Lindsay  or  bearer  the  sum  of  three  hun- 
dred dollars,  in  U.  S.  gold  coin,  and  one  per  cent,  until 
paid. 

'*  Portland,  October  10,  1878.  Arthur  Fahie." 

On  the  twentieth  day  of  November,  1878,  the  defendant, 
A.  B.  Xiindsay,  and  the  appellant,  S.  A.  Lindsay,  his  wife, 
commenced  an  action  in  the  county  court  against  the  re- 
spondent, on  the  said  promissory  note,  and  before  judg- 
ment was  obtained  in  the  action,  to  wit,  on  and  between  the 
twentieth  and  twenty^seventh  days  of  November,  1878,  the 
defendants,  Godfrey,  Latham,  Corcoran,  Wilson,  Fish- 
burn,  and  Kennedy,  severally  caused  garnishee  process  to 
be  served  on  the  respondent,  Authur  Fahie,  by  virtue  of 
sundry  executions  issued  by  them  respectively  on  judgments 
which  they  had  obtained  in  justices*  courts  against  the  de- 
fendant, A.  B.  Lindsay,  and  one  Brandstetter.  These  de- 
fendants, who  gamisheed  the  respondent,  claimed  that  the 
money  due  on  the  three  hundred  dollar  note  in  controversy 
belonged  to  the  defendant,  A.  B.  Lindsay,  and  not  to  his 
wife,  S.  A.  Lindsay,  the  appellant,  and  that  the  note  was 
made  payable  to  her  with  intent  to  defraud  the  creditors  of 
A.  B.  Lindsay.  On  the  fourth  day  of  December,  1878,  the 
respondent  commenced  a  suit  in  the  circuit  court  by  filing 
a  bill  of  interpleader,  making  A.  B.  Lindsay,  S.  A.  Land- 
say,  and  all  the  garnishee  claimants  parties  defendants  in 
the  suit. 

In  the  complaint,  the  respondent  alleges  that  he  made 
and  delivered  the  note  in  controvery  to  S.  A.  Lindsay  on 
the  tenth  of  October,  1878;  that  an  action  was  commenced 
on  it  by  A.  B.  Lindsay  and  S*  A.  Lindsay,  in  the  county 
court,  against  the  respondent;  that  afterwards  the  defend- 
ants Godfrey,  Latham,  Corcoran,  and  others  caused  notice 
of  garnishment  to  be  served  on  him  (respondent)  by  virtue 
of  executions  issued  upon  judgments  rendered  in  their  favor 
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in  justices*  coarts  against;  A.  B.  Lindsay  and  others;  that 
said  defendants  claim  that  the  money  due  on  the  said  prom- 
issory note  is  the  property  of  A.  B.  Lindsay,  and  was  made 
in  the  name  of  S.  A.  Lindsay,  the  wife  of  A.  B.  Lindsay, 
with  intent  to  cheat  and  defraud  his  creditors.  The  re- 
spondent then  alleges  that  he  is  wholly  ignorant  of  Uie  re- 
spective rights  of  said  several  defendants  to  the  money  due 
on  the  note,  and  prays  that  said  defendants  may  be  re- 
quired to  interplead  between  themselves  concerning  their 
claims  to  the  money. 

After  the  pleadings  between  the  several  claimants  were 
perfected,  and  the  case  at  issue,  William  M.  Evans  was  ap- 
pointed a  referee,  to  take  the  testimony  and  report  the  facts 
and  the  law  to  the  court.  In  his  report  the  referee,  among 
other  things,  finds,  "that  said  note  was  made  by  said  Ar- 
thur Fahie  to  said  8.  A.  Lindsay,  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  creditors  of  said  A.  B. 
Lindsay;  and  that  the  money  secured  by  said  note  was  his 
property."  The  report  of  the  referee  was  confirmed,  and 
the  money  adjudged  to  belong  to  the  creditors  of  A.  B. 
Lindsay,  who  had  garnisheed  it  in  the  hands  of  respond- 
ent. 

B,  Killen  and  H,  B.  Nicholas^  for  appellant. 

Northup  dk  OUhert,  for  respondents  Fishburn  and  Ken- 
nedy. 

Yocam  &  Clarru),  for  respondent  Fahie. 

By  the  Court,  Kelly,  C.  J. : 

The  first  question  raised  by  the  appellant  is  one  of  juris- 
diction. He  claims  that  the  matters  in  controversy  between 
the  several  parties  in  this  suit  were  not  the  proper  subject 
of  interpleader.  Judge  Story  says:  "A  bill  of  interpleader 
is  ordinarily  exhibited  where  two  or  more  persons  claim 
the  same  debt,  or  duty,  or  thing  from  the  plaintiff  by  dif- 
ferent or  separate  interests;  and  he,  not  knowing  to  which 
of  the  claimants  he  ought  of  right  to  render  the  same  debt, 
duty,  or  other  thing,  fears  that  he  may  suffer  injury  from 
their  conflicting  claims,  and  therefore  he  prays  that  they 
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may  be  compelled  to  interplead,  and  state  their  several 
claims,  so  that  the  court  may  adjudge  to  whom  the  same 
debt,  duty,  or  other  thing  belongs."  (Story's  Eq.  PL,  sec. 
291;  Daniell's  Ch.  PI.  and  Pr.  1560.) 

We  think  the  subject-matters  in  contr6yersy  in  this  suit 
come  clearly  within  this  rule,  laid  down  in  the  books  on 
equity  pleading.  The  respondent  admitted  that  he  was 
indebted  in  the  sum  of  three  hundred  dollars  on  the  note 
given  by  him.  Apparently  the  debt  was  due  to  S.  A.  Lind- 
say, the  appellant,  and  it  was  claimed  by  her.  This  claim 
or  right  was  denied  by  the  creditors  of  her  husband,  who 
had  gamisheed  the  debf;  in  the  hands  of  respondent. 
They  alleged  that  there  was  collusion  between  the  husband 
and  wife  to  hinder,  delay,  and  defraud  them  by  taking  the 
note  in  the  name  of  the  wife,  when,  in  fact,  the  amount 
specified  in  it  belonged  to  the  husband.  To  try  and  deter- 
mine this  question  of  alleged  fraud  was  within  the  peculiar 
province  of  a  court  of  equity.  A  court  of  law  had  no  juris- 
diction of  it,  and  the  county  court,  in  which  the  action  on 
the  promissory  note  was  pending,  had  no  equity  jurisdic- 
tion conferred  upon  it  by  law  to  try  questions  of  fraud. 

The  appellant  contends  that  the  respondent  ought  to  have 
made  the  defense  to  the  action,  if  any  he  had,  in  the  county 
court,  and  that  having  failed  to  do  so,  he  should  not  now  be 
permitted  to  come  into  a  court  of  equity  for  relief.  Bat  it 
is  difficult  to  perceive  what  defense  he  could  have  made  in 
the  county  court  to  the  action  against  him,  as  he  did  not 
deny  the  validity  of  the  note  on  which  the  action  was  brought. 
On  the  contrary,  he  averred  his  readiness  to  pay  the  amount 
due  on  it,  to  whomsoever  it  should  be  adjudged  to  belong. 
And  that  was  a  matter  which  could  not  be  tried  there,  as 
the  determination  of  it  was  cognizable  only  in  a  court  hav- 
ing equity  jurisdiction.  Those  who  had  garnisheed  the 
money  due  on  the  promissory  note,  claiming  that  it  was  the 
property  of  A.  B.  Lindsay,  had  a  right  to  establish  their 
claim  to  it  as  against  the  appellant,  but  they  could  not  in- 
terpose this  defense  in  the  action  against  the  respondent  in 
the  county  court.  And  the  fact  that  the  appellant  obtained 
a  judgment  in  her  favor  in  that  court  after  the  garnishee 
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notices  were  served  on  the  respondent^  can  not  destroy  their 
right  to  contest  the  validity  of  her  claim  to  it.  And  we  hold 
that  the  proper  way  to  settle  and  adjust  these  conflicting 
claims  to  the  money  was  by  a  bill  of  interpleader. 

It  is  also  claimed  by  the  appellant  that  she  should  have 
been  allowed  to  prove  that  there  was  collusion  between  the 
respondent  and  the  defendants^  who  garnisheed  the  money 
on  the  note.  There  was  an  averment  in  the  complaint  that 
the  suit  was  not  brought  by  collusion  with  either  of  the  de- 
fendants. The  appellant  demurred  to  the  complaint,  and 
the  demurrer  having  been  overruled,  she  did  not  ask  leave 
to  answer  before  the  order  of  interpleader  was  made  by  the 
court.  We  think  it  was  then  too  late  to  raise  any  question 
of  collusion  between  the  respondent  and  any  of  the  defend- 
ants.  Under  the  old  system  of  equity  practice,  when  the 
bill  was  not  required  to  be  sworn  to,  the  plaintiff  was  re- 
quired to  file,  with  a  bill  of  interpleaderi  an  affidavit  that 
there  was  no  collusion  between  himself  and  any  of  the  other 
parties  to  the  suit;  but  the  court  would  not  permit  any 
evidence  to  be  adduced  tO"^6ntradictTEellffldftVit.  -fyPan^ 
ielPs  Ch.  PI.  &  Ttrfmsry  '   "      "" 

There  is  another  reason  why  this  point  can  not  be  con- 
sidered here.  The  report  of  Uie  referee  is  silent  upon  the 
question  whether  there  was  or  was  not  any  collusion  between 
the  respondent  and  any  of  the  defendants,  and  no  exception 
was  taken  to  it  on  this  account,  and  as  this  ground  of  de* 
fense  was  not  taken  in  the  conrt  below,  it  can  not  be  made 
here  for  the  first  time. 

The  other  points  relied  upon  for  a  reversal  of  the  decree 
of  the  circuit  court  are  mainly  questions  of  fact,  as  to 
whether  the  promissory  note  was  taken  in  the  name  of  the 
appellant  for  the  purpose  of  defrauding  the  creditors  of  her 
husband,  and  whether  the  claims  of  the  defendants,  who 
garnisheed  the  money  due  on  the  note,  were  just  and 
legal  demands  against  the  defendant,  A.  B.  Lindsay.  These 
were  controverted  and  contested  matters  before  the  referee, 
upon  which  a  great  deal  of  testimony  was  taken  on  both 
sides.  And  after  hearing  it,  the  referee  found,  on  all  these 
questions^  adversely  to  the  appellant. 
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Exceptions  were  taken  bj  her  to  the  findings  of  fact  in 
this  respect,  and  the  exceptions  were  not  sustained  by  the 
court.  In  such  cases  this  court  will  not  reverse  a  decree, 
unless  the  findings  of  the  referee  are  clearly  against  the 
weight  of  testimony,  which  we  think  is  not  so  in  this  case; 

The  decree  of  the  court  below  is  affirmed  with  costs. 


JULY  TERM,  1880. 
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THE  STATE  OF  OEEGON,  ex  bel.  J.  H.  Mahoney, 
Eespondent,  t;,  J.  D.  McKINNON,  ALVA  PIKE, 
JOHN  H.  SHUPE,  E.  J.  PAGE,  anp  GEOBGE 
SACBT,  Appellants. 

The  BismssAL  of  an  Appeal  by  order  of  the  appellate  court,  for  defects  in 
the  undertaking  of  appeal  itself,  does  not  operate  as  an  affirmance  of  the 
judgment  appealed  from.  ^ 

Appeal  from  Donglas  County.  The  facts  are  stated  in 
the  opinion. 

Herman  and  Ball,  for  appellant. 

Win,  J?.  Willis,  for  respondent. 

By  the  Court,  Watson,  J. : 

The  respondent  has  filed  a  motion  to  dismiss  the  appeal 
in  this  case,  upon  the  ground  of  a  former  appeal  having 
been  taken  from  the  same  judgment,  and  dismissed  at  a  pre- 
vious term  of  this  court.     The  record  shows  that  this  former 

• 

appeal  was  dismissed  on  motion  of  the  respondent,  at  the 
last  January  term,  for  defects  in  the  undertaking,  while  ap- 
pellants were  present  by  their  counsel,  prosecuting  the  ap- 
peal, and  after  their  request  to  file  a  sufficient  undertaking 
made  on  the  hearing  of  the  motion  to  dismiss  had  been  de- 
nied by  the  court.  The  respondent  contends  that  upon  this 
state  of  facts,  there  was  an  abandonment  of  the  appeal,  and 
that  the  order  of  dismissal  operated  as  an  affirmance  of  the 
judgment  appealed  from.    We  think  otherwise. 
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The  appeal  had  not  been  perfected  by  the  filing  of  an  un- 
dertaking conforming  to  the  requirements  of  the  statute 
regulating  the  mode  of  taking  appeals  to  this  court,  and  the 
court  had  not  acquired  sufficient  jurisdiction  of  the  case  to 
proceed  and  try  it  upon  its  merits,  and  render  a  final  de- 
cision, either  affirming,  modifying,  or  reversing  the  judg- 
ment appealed  from ;  and  this  degree  of  jurisdiction  we  hold 
to  be  essential  to  give  the  mere  order  of  dismissal  the  ef- 
fect of  affirming  the  judgment  appealed  from,  and  terminat- 
ing the  appeal. 

The  appeal  is  perfected  by  filing  an  undertaking  therefor 
conforming  to  the  statute,  within  the  time  fixed  in  the  stair 
ute,  or  such  further  time  as  may  be  allowed  by  the  court. 
(Code,  sees.  527,  628.)  Until  thus  perfected,  the  appeal  is 
wholly  ineffectual.  {Canyon  Eoad  Company  v.  Lawrence^  3 
Oregon,  519.)  The  appeal  must  be  perfected,  and  the 
transcript  filed  within  the  time  allowed  by  law,  before  the 
appellate  court  has  any  jurisdiction  of  the  cause.  (Code, 
sec.  631.) 

The  appellate  court,  upon  an  attempted  appeal  as  dor 
defective  as  this  one  was,  had  no  other  jurisdiction  over 
the  case  than  to  dismiss  it  without  affirming  the  judgment 
or  decision  appealed  from.  {Fasaman  v.  Baumgartner^  3 
Or.  469,  Long  v.  Sharp,  6  Or.  442.) 

We  have  examined  the  authorities  cited  by  the  respond- 
ent carefully,  and  find  no  case  among  them  where  it  has 
been  held  that  an  order  dismissing  an  appeal  for  jurisdic- 
tional defects,  amounted  to  an  affirmance  of  the  judgment 
appealed  from,  and  terminated  a  party's  right  to  take 
{another  appeal  within  the  time  fixed  by  law.  They  seem 
to  have  been  cases  where  the  appeal  had  been  perfected, 
and  jurisdiction  acquired  by  the  appellate  court,  but  their 
prosecution  had  been  abandoned  by  appellants.  {Simpson 
V.  Frayiher,  6  Or.  86,  and  cases  there  cited.) 

Such  being  the  view  entertained  by  the  court,  the  motion 
to  dismiss  will  be  denied. 
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THE  STATE  OF  OEEGON,  ex  bel.  J.  H.  Mahonet, 
Respondent,  v.  J.  D.  MoKINNON,  E.  J.  PAGE,  J. 
H.  SHUPE,  AND  GEORGE  R.  SACRT,  Appellants. 

Notice  or  Afpeal — Error  not  Assigned. — No  error  not  specifically  as- 
signed in  the  notice  of  appeal  will  be  considered;  but  the  court  will  taka 
judicial  notice  of  the  lack  of  jurisdiction  in  the  court  below,  appearing 
on  the  face  of  the  record. 

Idem. — ^A  statement  in  the  notice  that  "the  decision  and  judgment  are 
against  law,"  is  not  specific  under  the  statute,  and  should  be  disregarded. 

Proceeding  for  Ck>NTEMPT^-AFFiDAviT  merely  Evidence. — ^A  counter 
affidavit  filed  in  a  proceeding  for  contempt,  is  not  a  "  pleading,"  but  evi* 
dence  merely,  and  the  facts  stated  in  it  may  be  rebutted  by  other  evi- 
dence without  a  formal  replication. 

Idem — Qc^estions  of  Fact  not  Exashned  on  Appeal. — The  question  upon 
the  hearing  of  a  rule  to  show  cause,  as  well  as  the  question  on  the  trial 
of  a  proceeding  for  contempt,  are  those  of  fact  merely,  to  be  determined 
on  all  the  evidence  taken  by  the  court  below,  and  this  court  will  not  dis- 
turb such  determination,  unless  for  errors  of  law  or  want  of  jurisdiction 
appearing  upon  the  transcript. 

Idem-— Jurmdiction  only  Exercised  During  Term. — The  judge  of  the 
circuit  court,  in  vacation,  has  no  power  to  hear  and  determine  charges  of 
contempt  for  disobeying  judgments  or  orders  of  court.  The  exclusive 
jurisdiction  over  such  charges  belongs  to  the  court  whose  judgments  or 
orders  have  been  disobeyed,  and  can  only  be  exercised  during  term. 

Appeal  from  Douglas  Connty.  The  facts  are  stated  in  the 
opinion. 

Herman  and  Ball,  for  appellant. 

Wm.  B,  Willis,  for  respondents. 

By  the  Conrt,  Watson,  J. : 

It  appears  from  the  transcript  that  this  was  a  proceeding 
for  contempt,  nnder  tit.  4,  of  chap.  7,  of  the  Civil  Code, 
based  upon  the  following  affidavit  and  motion : 

''In  the  circuit  court  for  the  county  of  Douglas,  State  of 
Oregon. 

"State  op  Oreoon,  ex.  rel.  J.  W.  Mahoney,  Plaintiflf, 
V.  J.  D.  MoKiNNON,  Alva  Pike,  J.  H.  Shupe,  E.  J.  Page, 
and  Geo.  B.  Sacbt,  defendants. 

''Action  at  law  to  prevent  the  usurpation  of  office. 
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"State  of  Oregon,  County  of  Douglas,  ss. : 
''  I,  William  B.  Willis,  being  dnlj  sworn,  say  I  am  attor- 
ney for  plaintiff  above  named;  that  said  plaintiff  did, 
on  the  twenty-fifth  day  of  Jane,  1879,  recover  judgment  in 
the  above  entitled  court  and  cause  against  the  said  defend- 
ants, J.  H.  Shupe,  E.  J.  Page,  and  Oeorge  B.  Saory;  that 
they  were  guilty  of  usurping  and  unlawfully  exercising  the 
office  of  trustees  of  the  city  of  Oakland,  and  that  they  be 
excluded  therefrom;  that  lam  informed  and  believe  that 
the  said  defendants,  E.  J.  Page  and  John  H.  Shupe,  in  dis- 
obedience of  said  lawful  judgment,  continue  to  and  do  now 
usurp  and  exercise  the  office  of  trustees  of  said  city  of  Oak- 
land, and  refusing  and  neglecting  obedience  to  said  judg- 
ment. William  B.  Willis. 
"  Subscribed  and  sworn  to  before  me,  August  26,  1879. 

"T.  B.  Sheridan,  Clerk. 

"Now  comes  the  plaintiff  above  named,  and  moves  the 
Hon.  J.  F.  Watson,  judge  of  the  above-entitled  court,  upon 
the  foregoing  affidavit,  for  a  warrant  of  arrest  against  the 
said  defendants,  E.  J.  Page  and  John  H.  Shupe,  to  answer 
for  contempt  in  neglecting  and  refusing  to  obey  said  judg- 
ment. W.  B.  Willis,  Plaintiff's  Attorney." 

Upon  this  affidavit  and  motion,  the  judge  of  the  circuit 
court  made  an  order,  requiring  said  Page  and  Shupe  to  ap- 
pear on  September  4,  1879,  and  show  cause  why  they 
should  not  be  arrested  to  answer  said  charge  of  contempt. 

At  «aid  date  they  appeared  and  filed  a  counter-affidavit, 
denying  any  violation  of  the  judgment  described  in  the  affi- 
davit of  Willis,  and  any  intentional  contempt  of  the  court, 
and  setting  up  an  alleged  legal  title  or  right  to  exercise  the 
office  of  trustees  of  the  city  of  Oakland,  acquired  subse- 
quent to  the  rendition  of  the  judgment  of  exclusion  above 
referred  to.  This  showing  was  held  insufficient,  and  on 
September  16,  1879,  said  judge  made  an  order  that  a  war- 
rant for  the  arrest  of  said  defendants  be  issued,  returnable 
on  the  nineteenth  day  of  the  same  month. 

At  said  date,  said  proceeding  was  finally  heard  and  de- 
termined.    Defendants  Shupe  and  Page  were  adjudged 
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guilty  of  contempt  of  court,  as  charged,  and  fined  one 
dollar  each,  and  ordered  to  pay  the  costs  and  disburse- 
ments of  the  proceeding.  And  the  said  defendants  Shupe 
and  Page  appealed,  and  in  their  notice  of  appeal  assign 
the  following  errors : 

1.  That  the  decision  and  judgment  are  against  law. 

2.  That  the  decision  and  judgment  of  the  court  are 
against  the  facts  admitted  in  the  pleadings,  and  are  contrary 
to  law. 

3.  That  the  court  erred  in  its  order  made  on  the  twenty- 
seventh  day  of  August,  1879,  on  the  defendants  to  show 
cause  why  a  warrant  should  not  be  issued  to  arrest  them  to 
answer  said  charge,  for  the  reason  that  the  affidavit  of  Wm. 
B.  Willis,  and  the  motion 'of  plaintiffs  filed  therewith,  de- 
signed as  the  complaint  in  said  proceeding,  is  insufficient 
to  give  the  court  jurisdiction  to  make  the  said  order. 

4.  The  court  erred  in  its  order  for  a  warrant  of  arrest 
against  the  said  appellants,  made  and  entered  on  the  six- 
teenth day  of  September,  1879,  to  answer  said  charge,  for 
the  reason  that  the  answer  and  affidavit  of  the  appellants, 
filed  in  said  proceeding  on  the  fifth  day  of  September, 
1879,  is  in  all  things  a  sufficient  showing  that  said  defend- 
ants (appellants)  were  not  acting  in  contempt  of  the  pre- 
vious decision  and  judgment  of  said  circuit  court,  in  ex- 
ercising the  office  of  trustees  of  the  city  of  Oakland,  but 
under  and  in  pursuance  of  an  allotting  and  certificate  of 
election,  had  and  issued  by  the  inspectors  of  said  election, 
under  and  in  pursuance  of  and  according  to  the  written 
opinion  of  said  circuit  court,  made  and  filed  with  its  de- 
cision, in  the  said  action,  according  to  the  statute  in  such 
cases  made  and  provided. 

Section  527  of  the  Civil  Code,  which  provides  what  a  no- 
tice of  appeal  shall  contain,  declares  that  such  notice  shall 
state  that  the  appellant  appeals  from  the  judgment  or  de- 
cree of  the  circuit  court,  or  some  specified  part  thereof, 
and  in  case  the  judgment  be  one  rendered  in  an  action  at 
law,  shall  specify  the  grounds  of  error,  with  reasonable 
certainty,  upon  wh'ich  the  appellant  intends  to  rely  upon  the 
appeal. 
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It  is  plain  that  the  first  assignment  in  the  notice  does  not 
comply  with  this  requirement  of  the  statute.  It  is  too 
vague  and  general  to  notify  the  respondent  of  the  particu- 
lar issues  to  be  tried  on  appeal,  and  thus  afford  him  proper 
guidance  in  the  preparation  of  his  defense. 

If  one  objection  can  be  urged  against  the  judgment  ap- 
pealed from  under  an  assignment  of  error  so  general  and 
indefinite  as  this  one  is,  then  all  objections  can  be  made 
under  it,  and  the  requirements  of  the  statute  be  wholly  dis- 
regarded. But  neither  reason  nor  authority  leads  in  this 
direction.  On  the  contrary,  wherever  a  statute  has  pro- 
vided for  a  specific  assignment  of  grounds  of  error  on  ap- 
peal, it  has  been  held  necessary  to  comply  with  such  re- 
quirement. (Derby  v.  Hannin,  15  How.  Pr.  32;  Christman 
V.  rosh,  16  Id.  17;  25  Gal.  478;  30  Cal.  609;  Dolph  v. 
Nickum,  2  Or.  202;  Jiickey  v.  Ford,  Id.  251.) 

We  can  not  regard  this  assignment,  because  it  does  not 
specify  any  particular  ground  of  error  upon  which  appel- 
lants intend  to  rely  on  this  appeal. 

The  second  ground  of  error  assigned  in  the  notice  is  upon 
a  supposed  admission  in  the  *'  pleadings,'*  by  which  we  un- 
derstand is  meant  the  affidavit  and  counter  affidavit  before 
referred  to;  but  these  are  not  '^pleadings"  in  the  proper 
sense  of  the  term,  and  the  ordinary  rules  of  law  governing 
the  construction  of  pleadings  in  an  action  at  law  are  not 
applicable. 

The  counter  affidavit  was  nothing  more  than  evidence 
offered  by  defendants  to  rebut  or  explain  away  the  charge 
of  contempt,  on  the  hearing  of  the  order  to  show  cause,  and 
was  in  no  sense  a  pleading. 

It  was  a  question  of  fact  whether  they  made  a  sufficient 
showing  of  cause  upon  said  hearing  or  not,  in  view  of  all 
the  evidence  produced  on  that  occasion,  and  the  decision 
thereon,  unaffected  by  any  error  of  law,  would  not  in  any 
case  be  appealable  to  this  court;  but  this  ruling  or  decision 
was  not  the  final  judgment  in  the  proceeding  from  which  an 
appeal  is  given  by  the  statute,  or  from  which  this  appeal 
was  in  fact  taken. 

It  was  a  mere  preliminary  to  issuing  the  warrant  to  arrest 
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the  defendants  to  answer  said  charge,  and  the  trial  and  final 
judgment  upon  the  hearing  was  had  on  the  nineteenth  day 
of  September,  1879,  and  could  not  have  been  affected  by 
such  preliminary  decision. 

The  third  ground  of  error  is  not  well  taken.  The  affidavit 
of  Mr.  Willis,  we  think,  sufficiently  shows  the  facts  con- 
stituting the  contempt,  and  any  person  having  knowledge 
of  the  bicts  is  competent  to  make  the  affidavit  under  section 
643  of  the  Civil  Code.  Whether  Willis  should  be  deemed 
the  relator  or  Mahoney,  is  wholly  immaterial,  so  far  as  the 
jurisdiction  of  the  court  is  concerned,  to  make  the  order  on 
defendants  to  show  cause. 

The  fourth  ground  of  error  assigned  in  the  notice  of  ap- 
peal rests  upon  the  proposition  that  the  counter-affidavit  of 
defendants  filed  September  5,  1879,  under  the  order  to 
show  cause,  established  a  full  defense  to  the  proceeding. 
]^ut  as  we  have  already  stated,  we  do  not  so  regard  it.  At 
most  it  was  but  evidence  on  the  hearing  of  the  order  to 
show  cause,  and  it  could  not  be  used  as  evidence  even  on 
the  final  trial,  except  by  consent  of  parties,  and  the  record 
does  not  show  that  it  was  so  used;  but,  be  that  as  it  may, 
it  was  the  duty  of  the  court,  upon  the  return  of  the  war- 
rant, under  section  648  and  649,  to  proceed  to  investigate 
the  charge  by  taking  the  evidence,  and  upon  that  evidence 
to  determine  the  guilt  or  innocence  of  the  parties  charged, 
and  give  judgment  accordingly.  Obviously  the  counter- 
affidavit  previously  filed  could  only  be  introduced  as  evi- 
dence at  most,  upon  this  investigation,  with  any  other  evi- 
dence produced  at  that  time  by  either  party. 

But  the  determination  was  one  of  fact,  and  unless  some 
error  of  law,  calculated  to  affect  that  determination,  is 
shown  by  the  record,  this  court  will  hold  it  like  all  other 
decisions  of  fact  in  proceedings  at  law,  conclusive  on  appeal. 
What  evidence,  if  any,  was  taken  on  the  final  trial  of  this 
proceeding  in  the  court  below,  does  not  appear  from  the 
record,  and  we  must  conclude  that  it  was  sufficient,  in 
legal  effect,  to  justify  the  judgment 

It  was  urged  by  the  counsel  for  the  appellants  on  the 
argument  here  that  the  judge  of  the  circuit  court  had  no 
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power  to  hear  and  determine  this  proceeding  in  vacation, 
although  this  was  not  assigned  as  error  in  the  notice  of 
appeal,  and  does  not  seem  to  have  been  questioned  daring 
the  proceeding  below. 

The  transcript  discloses  the  facts  that  the  judgment,  in 
respect  of  which  the  disobedience  is  charged  as  a  contempt, 
was  3,  judgment  rendered  by  the  circuit  court  for  Douglas 
county,  at  its  May  term,  1879,  while  the  proceeding  for 
contempt  was  taken  wholly  before  the  judge  of  the  court 
in  vacation  after  said  term.  If  this  was  an  error  it  goes 
to  the  jurisdiction,  and  as  it  appears  from  the  record  itself, 
this  court  is  bound  to  take  judicial  notice  of  it,  although 
not  assigned,  or  not  even  appearing  in  the  argument.  If 
this  want  of  jurisdiction  appeared  to  the  judge  before  whom 
the  proceeding  was  had,  at  any  stage,  he  should,  of  his 
own  motion,  have  dismissed  the  cause,  and  this  court,  on 
appeal,  stands  in  the  same  position.  {HoUinguxyi^h  v.  The 
State,  8  Ind.  258;  Heyer  v.  Berger,  1  Huff.  Ch.  17;  Evan  v. 
Christian,  4  Or.  376;  McKay  v.  Freeman,  6  Or.  453.) 

While  every  court  and  every  judicial  officer  is,  under  our 
statute,  invested  with  authority  to  investigate  charges  of 
contempt  arising  from  disobedience  to  its  or  his  lawful 
judgments,  or  orders,  in  the  manner  provided  by  the  code, 
and  punish  those  found  guilty,  it  does  not  follow  as  a  logi- 
cal, necessary  consequence  that  either  without  express  stat- 
utory authority  can  take  cognizance  of  such  offenses  against 
the  dignity  or  authority  of  the  other.  Each  has  the  power 
to  enforce  obedience  to  its  or  his  own  lawful  judgments,  or 
orders,  in  the  cases  and  manner  provided,  by  proceedings 
for  contempt,  but  has  no  such  power  in  reference  to  the 
judgments  or  orders  of  the  other  (except  when  the  judge's 
order  is  made  in  some  cause  pending  in  the  court),  unless 
the  statute  expressly  gives  it. 

Section  888  of  the  Civil  Code  declares:  *'A  judge  may  ex- 
ercise out  of  court  all  the  powers  expressly  conferred  upon 
a  judge  as  contradistinguished  from  a  court,  and  not  other- 
wise. 

Title  4  of  chapter  7,  under  which  this  proceeding  was 
taken,  never  speaks  of  ''  a  court  or  judge  thereof,"  but 
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of  ''a  conrt  or  judicial  officer/'  and  the  line  of  separation  is 
plainly  marked  throughout. 

"We  can  not  find  any  authority  given  by  the  statute  for 
holding  a  proceeding  like  this  for  contempt,  in  disobeying 
a  judgment  of  the  court,  before  the  judge  of  the  conrt,  in 
vacation,  and  he  had  no  such  power  at  common  law.  {Tay- 
lor V.  MofcUt,  2  Blackf .  305.) 

In  our  judgment  the  judge  who  tried  this  proceeding  be- 
low, in  vacation,  had  no  jurisdiction  in  the  premises,  and 
the  judgment  rendered  by  him  was  void. 

Such  judgment  must  be  reversed,  with  costs,  and  the  pro- 
ceedings in  the  court  below  dismissed. 


STATE  OF  OEEGON,  ex  rel.  J.  H.  Mahoney,  Respond- 
ent, V.  J.  D.  MoKINNON,  E.  J.  PAGE,  J.  H.  SHUPE, 
AND  GEORGE  R.  SACRT,  Appellants. 

Municipal  Corpoeation — Board  of  Tbustees— Jdeisdiction  in  Election 
Contest  not  Exclusiye. — ^The  provision  in  a  city  cluurter  that  the  board 
of  trustees  ''shall  judge  of  the  qualifications  and  election  of  their  own 
members,"  does  not  oust  the  jurisdiction  of  the  circuit  court  over  usur- 
pations of  such  oflSce.  It  Will  still  entertain  an  action  under  section  354 
of  the  civil  code  against  a  person  unlawfully  exercising  the  office  of 
trustee  of  such  city,  and  the  provision  in  the  city  charter  will  be  held  as 
affording  merely  a  preliminary  or  cumulative  tribunal. 

A  Ballot  WRirrEN  or  Printed  on  Colored  Paper  is  Illegal,  and  should 
be  rejected  at  any  election  held  under  the  general  laws  of  this  state. 

In  Case  of  a  Tie  there  is  no  Election. — ^Where,  at  an  election  held  un- 
der the  laws  of  this  state,  two  or  more  candidates  receive  the  highest  and 
an  equal  number  of  votes  for  the  same  office,  neither  is  elected,  nor  can 
either  rightfully  exercise  the  duties  of  such  office  until  the  matter  has 
been  decided  by  lot,  and  he  has  been  declared  duly  elected  in  the  manner 
provided  in  the  code. 

Appeal  from  Donglas  Gonntj.  The  facts  are  stated  in 
the  opinion. 

^  Herman  dk  Ball,  for  appellants : 

In  order  to  pat  the  charter  of  the  city  of  Oakland  in  snc- 
cessf al  operation,  the  act  of  incorporation  has  wisely  pro- 
vided^ that  the  inspectors  of  the  first  election  shall  giye 
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certificates  of  election  to  tbe  successful  candidates;  and  that 
the  trustees  thus  elected  shall  judge  of  the  qualification  and 
election  of  their  own  members,  and  decide  contested  elec- 
tions of  all  town  officers;  and  their  action  is  conclusive 
against  this  proceeding.  (Session  Laws  1878,  121-125; 
Tfie  CommonweaUh,  ex  rd.  McGurdy,  v.  Leach^  44  Penn., 
sec.  332;  The  Commonwealth,  ex  reL  Yard;  v.  Messer,  44 
Penn.,  sec.  341-343.) 

If  the  trustees  under  the  charter  are  not  the  sole  judges 
of  the  election  and  qualification  of  their  own  members,  and 
the  court  has  jurisdiction  to  inquire  into  the  legality  of 
their  appointment,  it  will  determine  what  was  the  will  of 
the  legal  voters  as  manifest  by  their  ballots;  and  the  col- 
ored ballot  was  cast  by  a  qualified  elector  and  received  by 
the  inspectors  without  objection  or  protest,  and  it  should 
be  counted.  (Cooley's  Const.  Lim.  74,  75,  605,  618,  624; 
Kent  V.  Day,  1  Or.  130;  The  People  v.  Cook,  14  Barb.  259, 
293,  294;  Tfie  People,  ex  rel,  Brewster  and  Jones,  v.  KUduff, 
15  111.  600;  Civ.  Code,  572,  pec.  30.) 

The  finding  that  A.  C.  Young  received  a  greater  number 
of  votes  than  each  of  the  appellants  is  against  the  admitted 
facts  by  the  pleadings;  and  the  court  could  not  decide  upon 
his  right  to  the  office.  (Civ.  Code,  p.  184,  sec.  354;  p.  185 
sec.  358.) 

While  Young  may  have  held  a  constructive  residence 
'  within  the  corporate  limits,  he  was  not  an  actual  resident 
of  the  town  during  the  six  months  next  preceding  the  elec- 
tion, and  was  not  qualified  to  take  the  office.  (Session  Laws 
1878,  122.) 

Wm.  R.  Willis,  for  respondents : 

The  irregularities  found  in  the  third  finding  of  facts 
herein  are  sufficient  to  avoid  this  election.  (Session  Laws 
1878,  p.  123,  sec.  4;  Civ.  Code,  p.  569,  sec.  18;  Id.  p.  570, 
sec.  22.)  But  if  the  election  be  held  regular,  then  J.  D. 
McKinnon  and  Alva  Pike  were  the  only  defendants  who  re- 
ceived a  majority  of  the  votes  cast.  (See  fourth  finding  of 
fact.)  A  candidate  is  not  elected  if  he  receives  no  more 
votes  than  others.    (Code,  p.  573,  sees.  36  and  36;  People  v. 
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Moliter,  23  Mich.  341.)  If  A.  C.  Young  was  not  eligible, 
then  the  office  was  vacant.  (Dillon  on  Municipal  Corp., 
sec.  135.)  Or  if  he  failed  to  qualify.  (Code,  p.  576,  sec. 
48,  sub.  6.) 

It  follows,  then,  that  three  of  the  defendants,  E.  J.  Page, 
J.  H.  Shupe,  and  George  B.  Sacry,  received  the  highest 
and  an  equal  number  of  votes  for  the  office  of  trustee,  and 
but  two  trustees  to  be  elected — three  of  the  five  having 
been  elected — so  neither  of  them  was  elected.  It  appears 
on  the  face  of  this  answer  that  defendants  are  claiming  to 
hold  their  office  by  virtue  of  the  same  election  and  certifi- 
cate of  the  same  inspectors,  as  they  claimed  when  the  judg- 
ment of  ouster  was  rendered  against  them.  The  inspectors 
of  this  election  had  no  right  to  decide  a  tie  vote  by  lot. 
{Bannock  v.  Barnes,  4  Bush.  Ky.  390;  Sess.  Laws,  1878, 
p.  123,  sec.  4;  Id.  p.  125,  sec.  12.) 

The  said  inspectors  having  canvassed  the  votes  and  given 
certificates  of  election,  have  exhausted  their  power  over  the 
subject,  and  can  not  afterwards  reverse  their  decision  by 
making  a  different  determination.  (Hadky  v.  Mayor,  33 
N.  T.  603, 606;  Clark  v.  Buchanan,  2  Minn.  298, 300, 301, 302; 
The  People  v.  Supei-msors  of  Greene,  12  Barb.  217,  221,  222.) 
It  appears  by  the  pleadings  herein  that  the  inspectors  had 
long  before  this  sitting  canvassed  the  vote  and  issued  cer- 
tificates. Disobedience  of  this  judgment  is  a  contempt. 
(Code,  p.  241,  sec.  640,  sub.  6.) 

By  the  Court,  Watson,  J. : 

It  appears  from  the  transcript  that  this  was  an  action 
commenced  in  the  circuit  court  for  Douglas  county,  upon 
the  relation  of  J.  H.  Mahoney,  for  usurpation  of  office, 
under  section  354  of  the  Civil  Code. 

The  amended  complaint  alleges :  That  the  plaintiff,  James 
H.  Mahoney,  private  party,  is  a  resident  voter  and  tax- 
payer in  the  city  of  Oakland,  Douglas  county,  Oregon;  that 
on  the  fourteenth  day  of  December,  1878,  in  Douglas 
county,  Oregon,  the  defendants,  without  any  legal  right, 
usurped  and  intruded  into  the  office  of  trustees  of  the  city 
of  Oakland,  a  public  corporation  created  by  the  authority 
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of  this  state,  and  still  unlawfully  hold  and  exercise  the 
same,  and  prays  judgment  that  defendants  are  not  entitled 
to  the  said  office,  and  that  they  be  ousted  therefrom,  and 
for  plaintiff's  costs  and  disbursements  in  this  action.  The 
complaint  is  verified  by  the  relator. 

The  answer  of  the  defendants  denies  specifically  each 
material  allegation  in  the  complaint,  except  the  due  incor- 
poration of  the  city  of  Oakland  by  state  authority,  and 
alleges :  The  passage  and  approval  of  the  act  of  incorpora- 
tion, October  17,  1878;  the  provisions  in  said  act  for  the 
election  of  five  trustees  and  other  city  officers;  their  elec- 
tion as  trustees  under  the  provisions  thereof,  on  November 
4,  1878,  by  receiving  a  higher  number  of  votes  than  any 
other  candidates;  the  receipt  of  certificates  of  election  from 
the  inspectors  appointed  by  said  act;  and  their  subsequent 
qualification  for  and  entry  upon  the  duties  of  said  office  of 
trustees  of  said  city,  under  and  by  authority  of  their  said 
election,  December  14,  1878. 

The  replication  denies  the  conduct  of  said  election  ac- 
cording to  the  laws  of  Oregon,  and  allege^  many  instances 
of  irregularity.  Denies  that,  at  the  said  election,  any  of 
the  defendants,  except  J.  D.  McKinnon  and  Alva  Pike,  re- 
ceived a  higher  number  of  votes  for  said  office  of  trustee 
than  any  other  candidate  thereat;  and  alleges  that  A.  0. 
Young,  E.  J.  Page,  John  H.  Shupe,  and  John  B.  Sacry,  as 
counted,  received  each  an  equal  number  of  votes  for  said 
office;  and  denies  that  it  is  under  and  in  pursuance  of  any 
election  or  qualification  that  defendants  exercise  the  office 
of  trustee,  or  that  they  have  any  lawful  right  so  to  do. 

By  the  consent  of  parties,  made  in  open  court,  and  en- 
tered on  the  journal,  trial  by  jury  was  waived,  and  the 
issues  of  fact  as  well  as  of  law,  were  tried  by  the  court  at 
its  May  term,  1879.  After  hearing  the  evidence,  the  court, 
on  July  14,  1879,  and  during  the  term,  filed  its  finding  of 
fact  and  conclusions  of  law,  in  writing,  as  provided  in  sec- 
tion 216  of  the  Civil  Code.  The  findings,  some  nine  in  num- 
ber, are  quite  lengthy,  but  in  substance:  That  an  election 
for  trustees  and  other  *city  officers  was  held  in  the  city 
of  Oakland,  Oregon,  on  the  first  Monday  in  November, 
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1878,  and  was,  in  all  respects,  conducted  in  accordance 
with  the  laws  of  Oregon,  with  the  exception  of  certain 
irregularities,  particularly  set  forth  in  the  ''third  finding," 
which  did  not  affect  the  result  or  render  the  election  in- 
Talid,  and  occurred  wholly  through  mistake;  that  during 
the  election  one  ballot  was  received  under  protest,  the 
name  of  the  voter  written  upon  it,  and  placed  in  the  ballot 
box;  also  one  ballot,  written  on  colored  paper,  was  received 
and  placed  in  the  ballot-box. 

After  tbe  close  of  the  election,  and  before  the  result  was 
declared,  both  these  ballots  were  taken  out  by  the  inspect- 
ors and  rejected  from  the  count.  The  first,  on  the  ground 
of  the  voter's  want  of  qualifications;  the  second,  for  not 
conforming  to  the  statute,  which  requires  the  ballot  to  be 
**  written  or  printed  on  plain  white  paper."  That  the  per- 
sons voted  for  on  the  colored  ballot  were  J.  D.  McKinnon, 
Alva  Pike,  E.  J.  Page,  John  H.  Shupe,  and  Geo.  B.  Sacry, 
That  after  the  close  of  the  count,  the  inspectors  declared 
the  result  to  be  that  J.  D.  McKinnon  had  received  fifty-one 
votes;  E.  J.  Page,  twenty-seven  votes;  Alva  Pike,  fifty- 
three  votes;  John  H.  Shupe,  twenty-seven  votes;  George 
B.  Sacry,  twenty-seven  votes;  and  A.  0.  Young,  twenty- 
eight  votes.  That  after  the  result  of  the  election  was 
declared,  it  being  claimed  that  A.  0.  Young  was  ineligible, 
he  formally  withdrew  his  name  as  a  candidate,  and  the  in- 
spectors thereupon  issued  to  the  defendants  the  certificates 
of  election  alleged  in  the  answer,  and  that  it  was  under  and 
in  pursuance  of  said  election  and  qualification  the  defend- 
ants exercised  the  office  of  trustees  of  the  city  of  Oakland. 

The  conclusions  of  law  filed  by  the  court  were  in  effect: 
That  the  irregularities  found  did  not  invalidate  the  election; 
that  said  defendants  J.  D.  McKinnon  and  Albert  Pike 
were  duly  elected,  and  rightfully  exercise  the  office  of 
trustees  of  the  city  of  Oakland;  that  the  two  ballots  were 
rightly  rejected  by  the  inspectors;  that  A.  0.  Young  was 
duly  elected  at  said  election  to  the  office  of  trustee  of  the 
city  of  Oakland;  that  neither  of  the  defendants  E.  J.  Page, 
John  H.  Shupe,  or  George  B.  Sacry  was  elected  to  said  office; 
that  defendants  J.  D.  McKinnon  and  Alva  Pike  are  enti- 
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tied  to  judgment;  that  they  are  not  gnilty  of  usurping  or 
intruding  into  said  office,  and  for  their  costs  and  disburse- 
ments, and  that  plaintiffs  are  entitled  to  judgment  against 
the  defendants  E.  J.  Page,  John  H.  Shupe,  and  George  B. 
Sacry;  that  they  are  guilty  of  unlawfully  holding  and  exer- 
cising the  office  of  trustees  of  the  city  of  Oakland,  and  that 
they  be  excluded  therefrom,  and  for  costs  and  disburse- 
ments. Judgment  was  rendered  accordingly,  but  not  en- 
tered until  August  1,  1879. 

From  this  judgment,  the  defendants  John  H.  Shupe,  E. 
J.  Page,  and  George  B.  Sacry  bring  this  appeal. 

In  the  notice  of  appeal  several  grounds  of  errors  are 
stated,  out  of  which  many  questions  arise.  We  shall  con- 
sider such  only  as  are  deemed  important  to  a  proper  de- 
cision of  the  case. 

The  appellants  claim  that  under  section  five  of  the  act  of 
the  legislative  assembly  incorporating  the  city  of  Oakland, 
the  board  of  trustees  has  exclusive  jurisdiction  over  all 
questions  touching  the  election  and  qualifications  of  their 
own  members,  and  consequently  the  circuit  court  erred  in 
entertaining  this  action. 

The  portion  of  section  five  relied  on  by  appellants  to 
sustain  this  proposition,  is  as  follows:  ''Sec.  5.  That  the 
board  of  trustees  shall  elect  a  president,  keep  a  record  of 
their  proceedings,  and  meet  at  stated  times,  and  at  such 
other  as  the  president  shall  appoint.  They  shall  judge  of 
the  qualification  and  election  of  their  own  members,  and 
decide  contested  elections  of  all  town  officers."  (Session 
Laws  1878,  page  123.) 

The  authorities  upon  the  effect  of  such  provisions  in  city 
charters  are  conflicting,  but  the  weight  of  authority  is 
against  the  proposition  contended  for  appellants.  In  Penn- 
sylvania, it  was  held  in  Commonwealth,  ex  rd.  McCurdy,  v. 
Leach,  44  Penn.  St.  322,  and  Commonwealth^  ex  rd.  Jtlesser, 
Id.  341,  that  a  similar  provision  in  the  charter  of  Phila- 
delphia, excluded  the  jurisdiction  of  the  courts;  and  the 
same  doctrine  is  held  in  Peahody  v.  School  Committee  of 
Boston,  115  Mass.  383.  The  decisions  in  these  cases  are 
evidently  based  upon  the  seeming  analogy  between  those 
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bodies  which,  under  city  government,  are  commonly  em- 
powered to  pass  such  ordinances  as  the  public  needs  or  in- 
terests of  the  city  may  require,  and  the  respective  houses, 
constituting  the  state  and  national  legislatures,  and  the 
similarity  of  the  words  used  in  the  city  charters  and  state 
and  national  constitutions,  in  defining  the  powe^rs  of  these 
respective  bodies,  to  decide  upon  questions  concerning  the 
election  and  qualifications  of  their  members. 

In  the  more  recent  case  of  the  CommonweaUh  v.  AUen,  70 
Penn.  St.  465,  this  asserted  analogy  is  ably  refuted,  and 
propositions  announced,  if  not  a  decision  made,  in  evident 
opposition  to  the  doctrine  laid  down  in  the  earlier  Pennsyl- 
vania cases  above  cited.  In  rendering  the  decision,  the 
court  says:  **The  right  of  this  court  to  issue  the  writ  of 
quo  warranto  to  determine  questions  of  usurpation  and  for- 
feiture of  office,  in  a  public  corporation,  can  not  be  ques- 
tioned." 

But  the  true  principle  is  to  first  ascertain  the  intention  of 
the  legislature  in  the  particular  case,  and  then  follow  it;  and 
the  great  preponderance  of  the  authorities  hold,  ''  that  the 
jurisdiction  of  the  courts  remains  in  such  cases,  unless  it 
appears  with  unequivocal  certainty  that  the  legislature  in- 
tended to  take  it  away;  and  that  language  "  (like  that  quoted 
above  from  the  Oakland  city  charter)  '^  will  not  have  that 
effect,  but  be  construed  to  afford  a  primary  or  cumulative 
tribunal  only,  and  not  an  exclusive  one,"  (1  Dillon  on  Cor- 
porations, sec.  141,  and  cases  cited  in  note  2.) 

People  V.  Hallf  page  479  of  the  Beporter  for  April,  1880, 
decided  By  the  New  York  court  of  appeals,  is  to  the  same 
effect,  and  contains  an  exhaustive  and  very  able  discussion 
of  the  whole  subject.  In  this  view  we  fully  coincide,  both 
on  the  ground  of  authority  and  sound  reason. 

Appellants  make  no  objection  to  the  action  of  the  inspect- 
ors in  rejecting  the  ballot  for  disqualification  of  the  voter; 
but  claim  that  the  court  below  erred  in  holding  that  the  in- 
spectors rightly  rejected  the  colored  ballot.  The  authorities 
cited  to  sustain  this  proposition  are  not  in  point.  They, 
perhaps,  sufficiently  illustrate  the  principle  governing  the 
construction  of  statutes  defining  the  duties  of  public  officers 
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as  to  their  being  mandatory  or  directory  merely,  and  the 
reluctance  of  the  conrts  to  construe  statutes  proTiding  the 
manner  of  elections,  so  as  to  defeat,  the  public  will  as  ex- 
pressed through  the  ballot-box;  but  disclose  no  instance 
where  a  voter  has  been  accorded  the  priTilege  of  disregard- 
ing a  plain  provision  of  law,  intended  to  promote  the  purity 
and  secure  the  independence  of  elections,  even  in  deposit- 
ing his  vote. 

Section  30,  page  572  of  the  code,  provides  that  *^all  bal- 
lots used  at  any  election  in  this  state  shall  be  written  or 
printed  on  plain  white  paper,  without  any  mark  or  designa- 
tion being  placed  thereon,  whereby  the  same  may  be  known 
or  designated.'* 

The  voter  in  this  instance  is  conclusively  presumed  to 
have  had  knowledge  of  this  requirement,  and  to  have  had 
it  in  his  power  to  comply  with  it,  by  using  a  proper  ballot. 
It  was  a  matter  entirely  under  his  own  control,  and  if  he 
chose  to  disregard  the  law,  he  can  not  complain,  if  the  con- 
sequence was  that  his  vote  was  lost. 

It  may  be  contended  that,  as  the  protection  of  the  voter 
is  the  object  of  the  law,  he  might  waive  it.  But  this  prac- 
tice might  be  carried  to  such  an  extent  as  to  expose  otliers 
and  deprive  them  of  the  benefits  of  that  secrecy  which  the 
law  has  endeavored  to  throw  around  the  ballot-box.  (Com- 
monweaUh  v.  WallpeTy  S.  &  B.  29,  cited  in  American  Law  of 
Elections,  sees.  401  and  402.) 

The  correct  principle  is  announced  in  the  case  of  Kerr  v. 
RhodeSy  46  Gal.  398,  which  holds  ''that  a  ballot  cast  by  an 
elector  in  good  faith  should  not  be  rejected  for  failure  to 
comply  with  the  law  in  matters  over  which  the  elector  had 
no  control,  such  as  the  exact  size  of  the  ticket,  the  precise 
quality  of  the  paper,  or  particular  character  of  type  or 
heading  used,  where  the  law  has  provisions  to  that  effect; 
but  if  the  elector  willfully  neglect  to  comply  with  require- 
ments over  which  he  has  control,  such  as  seeing  that  his 
ballot  when  delivered  is  not  so  marked  that  it  may  be  iden- 
tified, the  ballot  should  be  rejected."  (American  Law  of 
Elections,  sec.  403.) 

The  case  under  consideration  is  clearly  within  the  princi- 
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pie  of  the  case  jast  cited,  and  as  clearly  without  the  stata- 
tory  requirements  contained  in  the  section  of  the  code  aboye 
quoted,  and  we  think  the  colored  ballot .  was  properly  re- 
jected. 

It  is  claimed  that  the  court  below  erred  in  finding  that  A. 
G.  Young  was  elected  as  one  of  the  trustees  of  the  city  of 
Oakland.  Young  not  being  a  party  to  the  action,  the  find- 
ing of  the  court  was  not  conclusive  as  to  his  right,  yet  it  was 
a  fact  to  be  ascertained  by  the  court,  in  order  that  it  might 
be  enabled  to  decide  the  real  question  in  issue,  whether  ap- 
pellants had  or  had  not  been  elected.  If  Young  had  been 
elected,  they  had  not.  Upon  the  facts  found  by  the  court 
below  Young  was  elected,  and  it  was  properly  so  held  by 
that  court. 

The  only  remaining  question  material  to  be  considered  is, 
whether  there  was  any  error  in  the  holding  of  the  court  be- 
low, that  upon  the  facts  found  neither  of  the  appellants  was 
elected  to  the  office  of  trustee  of  the  city  of  Oakland.  Upon 
the  facts  as  found  by  the  court,  these  three  candidates  re- 
ceived twenty-seven  votes  each,  but  there  were  only  two 
offices  to  fill.    It  was  a  case  of  a  tie  vote. 

Section  16,  article  2,  of  our  State  constitution,  provides 
that  in  all  elections  held  under  it  the  persons  receiving  the 
highest  number  of  votes  shall  be  declared  duly  elected;  and 
our  civil  code,  section  36,  page  573,  provides  the  mode  of 
proceeding  where  the  requisite  number  of  county  or  precinct 
officers  shall  not  be  elected  by  reason  of  two  or  more  per- 
sons having  the  highest  and  an  equal  number  of  votes  for 
the  same  office.  Upon  such  proceedings  the  successful 
party  is  declared  duly  elected,  and  this  is  equivalent  to  re- 
ceiving the  highest  number  of  votes.  But  until  this  is  done, 
in  accordance  with  the  statute,  neither  is  elected.  (Amer- 
ican Law  of  Elections,  sees.  169  and  170;  People  v.  MolUer, 
23  Mich.  341;  Hancock  v.  Barnes,  4  Bush.  Ky.  390.) 

Whether  A.  C.  Young  was  eligible  or  not  is  not  for  us  to 
consider,  as  that  was  a  fact  found  by  the  court  below  upon 
the  evidence,  which  is  not  before  us;  but  that  his  formal  at- 
tempt to  withdraw  his  name  as  a  candidate,  after  the  result 
was  announced  by  the  inspectors^  was  ineffectual,  we  have 
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no  hesitancy  in  declaring,  and  it  follows  that  the  certificates 
of  election  thereupon  issued  to  appellants  were  illegal  and 
void. 

If  it  should  be  held  that  the  inspectors  had  the  power 
under  the  charter  to  take  the  proceeding  provided  for  in 
section  36,  page  573  of  the  code,  and  decide  by  lot  in  a  case 
like  this,  between  the  different  candidates,  and  declare  the 
successful  candidates  duly  elected,  it  could  not  aid  the  ap- 
pellants in  this  case,  for  the  simple  reason  that  those  steps 
were  not  taken  when  they  attempted  to  exercise  the  duties 
of  the  office  of  trustees,  and  the  court  below  properly  held 
such  acts  unwarrantable  by  law. 

The  judgment  must  be  affirmed,  with  costs. 


W.  H.  BEMDALL,  Kbspqndent,  v.  S.O.  SWACKHAMEB, 

Appellant. 

Sheriff's  Juet— -Effect  of  Verdict. — ^The  verdict  of  the  jury,  rendered  in 
writing  and  signed  by  the  foreman,  nnder  section  284  of  the  Civil  Code^ 
operates  as  a  full  indemnity  to  the  sheriff  proceeding  in  accordance  there- 
with. 

Idem. — Where  the  verdict  is  against  the  claimant,  he  can  not  after- 
wards maintain  an  action  against  the  sheriff  for  the  recovery  of  the  pos- 
session of  the  property,  or  for  damages  for  taking  it,  so  long  as  the  sheriff 
proceeds  in  accordance  with  the  execution  nnder  which  the  property  was 
seized. 

Appeal  from  Union  County.  The  facts  are  stated  in  the 
opinion. 

Baker  dt  Eakin^  and  Dolphf  Bronauyh,  Ddph  &  Simon^ 
for  appellant: 

It  will  be  at  once  perceived  that  the  correctness  of  the 
ruling  and  judgment  of  the  court  below,  in  deciding  that  the 
facts  stated  in  said  portion  of  the  answer  which  was  stricken 
out  are  insufficient  to  constitute  a  valid  defense  in  this 
action,  depends  upon  the  proper  construction  of  the  mean- 
ing and  effect  of  sections  283  and  284  of  title  1,  chapter  3, 
page  166  of  our  civil  code.  What  is  meant  by  the  language 
used  in  said  section  284,  wherein  it  is  declared  that  *^  the 
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verdict  of  such  jury  being  rendered  in  writiug,  and  signed 
by  the  foreman,  shall  be  a  full  indemnity  to  the  sheriffi 
proceeding  in  accordance  therewith,  but  shall  not  preclude 
the  claimant  from  maintaining  an  action  at  law  for  the  re- 
covery of  the  possession  of  such  property  or  for  damages 
for  taking  the  same  ?" 

We  believe  and  maintain  that  the  only  possible,  rational 
interpretation  of  this  statute  is  that  the  sheriff  is  fully  ex- 
onerated by  such  verdict,  leaving  the  claimant  to  seek  re- 
dress by  maintainiug  his  action  for  the  recovery  of  the 
property,  or  its  value,  and  for  damages  for  takiog  the  same 
against  the  plaintiff  in  the  execution  or  the  purchaser  at 
sheriff's  sale.  We  are  at  a  loss  to  perceive  how  or  in  what 
sense  the  verdict  can  be  at  all  an  indemnity,  much  less  a 
''full  indemnity"  to  the  sheriff,  if  he  is  nevertheless  still 
liable  for  the  return  of  the  property,  or  its  value,  to  the 
claimant,  and  for  damages  for  taking  the  same,  which  is  ail 
that  could  be  recovered  if  the  verdict  were  no  indemnity 
whatever  to  him,  or  if  he  occupied  the  position  of  a  private 
person,  found  guilty  in  replevin  in  the  cepet  and  detinet, 

A  construction  similar  to  that  for  which  we  thus  contend, 
has  been  placed  upon  analogous  statutes  in  the  following 
cases:  Storms  v.  Uatoii,  5  Neb.  453;  Patty  v.  Mansfield^  8 
Ohio,  369,  370;  11  Ohio  St.  532;  Abbey  v.  Searls,  4  Id.  598; 
Ralston  y.  Oursler,  12  Id.  Ill;  18  Ind.  439;  Jones  v.  Carr  (k 
Co.,  16  Ohio  St.  420;  Fish^y.  Gordon,  8  Mo.  387;  Ganifax 
V.  Ghapman,  7  Id.  175;  Bowe  v.  Botven,  28  111.  117. 

The  California  decisions  are  based  upon  an  entirely  dif- 
ferent statute,  which  does  not  make  the  verdict  of  the 
sheriff's  jury  any  protection  whatever  to  the  officer,  but 
only  advisory  to  him.  (See  Perkins  v.  Thomburgh,  10  Gal. 
189-192.) 

Frank  M.  Ish  and  Shattuck  &  Killin,  for  respondent: 

The  sole  point  presented  by  this  transcript  is,  whether 
the  verdict  of  a  sheriff's  jury  constitutes  an  adjudication  or 
judgment  which  bars  the  claimant  thereafter  to  set  up  title 
to  the  property.  Section  283  of  the  Civil  Code  provides 
that  ''when  personal  property  shall  be  seized  by  virtue  of 
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any  execution,  and  any  person  other  than  the  defendant 
shall  claim  such  property  or  any  part  thereof,  and  shall 
give  notice  thereof  in  writing,  the  sheriff  may  summon  from 
his  county  six  persons  qualified  as  jurors  between  the  par- 
ties to  try  the  validity  of  the  claim,  giving  five  days'  notice 
of  the  time  and  place  of  the  trial  to  the  plaintiff  in  the  exe- 
cution, or  his  attorney.'* 

And  there  are  in  section  284  the  following  provisions: 
*'  On  the  trial,  the  defendant  and  claimant  may  be  exam- 
ined by  the  plaintiff  as  witnesses,  and  the  verdict  of  such 
jury  being  rendered  in  writing  and  signed  by  the  foreman, 
shall  be  a  full  indemnity  to  the  sheriff,  proceeding  in  ac- 
cordance therewith,  but  shall  not  preclude  the  claimant 
from  maintaining  an  action  at  law  for  the  recovery  of  the 
possession  of  such  property,  or  for  damages  for  taking  the 
same.'*  Section  286  provides  that  notwithstanding  the  ver- 
dict may  be  for  claimant,  the  plaintiff  may  have  the  prop- 
erty sold  by  indemnifying  the  sheriff.  There  is  no  provi- 
sion for  notice  to  claimant  of  the  time  and  place  of  trial 
and  no  provision  for  appeal. 

This  verdict  can  not  be  pleaded  as  a  bar  unless  it  is 
**  the  final  determination  of  the  rights  of  the  parties." 
(Civil  Code,  sec.  240.)  This  is  not  a  judgment,  because  not 
rendered  by  any  court.  There  are  no  courts  under  our 
constitution  except  supreme,  circuit,  county,  and  justice 
courts.     (Constitution,  art.  7,  sec.  1,  p.  87.) 

The  plea  is  bad  for  uncertainty.  Jacob  Bros,  dk  Co.  v. 
James  Remdall  el  al.  is  not  a  sufficiently  definite  description 
of  the  parties  to  the  judgment.  The  greatest  effect  such  a 
verdict  can  have  is  as  evidence  on  the  measure  of  damages. 

Herman  on  Executions,  sec.  189,  in  speaking  of  these  in- 
quisitions, says:  **  Which  action  by  the  officer  may  be  given 
in  evidence  to  prove  that  he  acted  without  malice  and  will 
mitigate  damages  in  an  action  against  him  for  taking  the 
goods  from  a  third  person."  '^  And  as  it  is  not  a  proceed- 
ing immediately  from  the  tribunal  from  which  the  process 
issues,  but  merely  to  indemnify  the  officer  in  making  his  re- 
turn to  the  writ,  they  will  not  set  aside  the  verdict  of  a  jury, 
summoned  by  an  officer  to  inquire  in  whom  the  property,  in 
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the  goods  seized  by  him  under  an  execntion,  is  vested.'' 
**  But  this  proceeding  is  not  conclusive  in  any  case  *  *  * 
and  the  verdict  is  admissible  neither  for  the  claimant  nor 
the  oflBlcer  in  an  action  against  him  for  trespass."  (Freeman 
on  Executions,  264,  275;  12  111.  387;  28  Id.  116;  10  Cal. 
190;  28  Id.  123.)  At  common  law  plaintiff  had  the  right  to 
bring  his  action  against  the  sheriff.  (9  Am.  Dec.  104  and 
note;  2  N.  H.,  412;  12  Am.  Deo.  393;  2  A.  K.  Marshall, 
268;  3  Cal.  369;  14  Id.  194;  30  Id.  190;  14  Johns.  84;  20 
Id.  465;  3  Wend.  280.) 

Tbe  plea  in  this  case  was  certainly  bad  unless  the  right  of 
action  was  gone,  unless  the  verdict  was  an  adjudication  be- 
tween the  parties.  It  could  not  be  an  adjudication  beoaase 
it  was  not  in  any  court,  and  because  the  statute  expressly 
declares  that  it  shall  not  preclude  the  claimant. 

By  the  Court,  Watson,  J. : 

This  is  an  action  against  the  sheriff  of  Union  county,  for 
the  recovery  of  certain  personal  property  seized  by  him  on 
execution,  and  damages  for  the  takiog. 

After  the  sheriff  had  taken  possession  of  the  property  as 
the  property  of  James  Bemdell,  defendant  in  said  execution, 
the  respondent  served  a  notice,  in  writing,  upon  him,  claim- 
ing the  property.  Thereupon  the  sheriff  summoned  a  jury 
to  try  the  validity  of  the  claim,  gave  notice  to  plaintiff  in 
the  execution,  and  a  trial  was  had  in  substantial  conformity 
to  the  provisions  of  sections  283  and  284  of  the  code,  re- 
sulting in  a  verdict  adverse  to  the  claimant.  Notwithstand- 
ing the  verdict  of  the  jury,  and  while  the  property  was  yet 
in  the  sheriff's  hands,  the  respondent  brought  this  action. 

The  defendant  pleaded  the  verdict  as  a  defense  to  the  ac- 
tion, which  plea  and  defeuse  was  stricken  out  of  the  answer 
by  the  court,  on  the  motion  of  respondent,  as  irrelevant, 
and  this  order  of  the  court  below  is  assigned  as  error  on 
this  appeal. 

The  particular  question  presented  to  this  court  for  deter- 
mination is,  whether  the  verdict  of  a  sheriff's  jury  against 
the  claimant,  under  sections  283  and  284  of  the  Civil  Code, 
can  be  pleaded  as  a  full  defense  by  the  sheriff  to  an  action 
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brought  by  the  claimant  against  him  for  the  recovery  of  the 
property,  and  damages  for  taking  it. 

Section  284  declares  that  the  '  Werdict  of  snch  jury,  being 
rendered  in  writing  and  signed  by  the  foreman,  shall  be  a 
fnll  indemnity  to  the  sheriff  proceeding  in  accordance  there- 
with, but  shall  not  preclude  the  claimant  from  maintainiDg 
an  action  at  law  for  the  recovery  of  the  possession  of  such 
property,  or  for  damages  for  taking  the  same."  The  ques- 
tion is  upon  the  meaning  and  validity  of  this  section.  If 
the  legislature  had  simply  mooted  that  ''the  verdict  of  the 
jury,  rendered  in  writing  and  signed  by  the  foreman,  should 
be  a  full  indemnity  to  the  sheriff  proceeding  in  accordance 
therewith,"  there  would  be  no  difficulty  in  ascertaining  the 
meaning. 

If  the  verdict  should  be  for  the  claimant,  the  sheriff  would 
be  justified  in  delivering  the  property  to  him,  unless  the 
plaintiff  in  the  execution  tendered  the  written  undertaking 
of  indemnity  provided  for  in  section  286,  and  thereby  made 
it  his  duty  to  proceed  and  sell  the  property  notwithstanding 
the  verdict,  or  if  it  should  be  against  claimant,  the  sheriff 
would  be  fully  protected  by  it  in  retaining  possession  of  the 
property,  and  disposing  of  it  according  to  the  commands  of 
the  execution. 

In  either  case  he  would  be  proceeding  in  accordance  with 
the  verdict,  and  no  action  would  lie  against  him  either  to 
recover  possession  of  the  property  or  for  damages.  Such 
would  be  the  obvious  and  natural  import  of  the  words  em- 
ployed. But  by  the  succeeding  clauses  of  this  section,  it  is 
declared  that  ''the  claimant  shall  not  be  precluded  by  the 
verdict  from  maintaining  his  action  at  law  for  the  recovery 
of  the  property,  or  for  damages  for  taking  the  same." 

Do  these  clauses  mean  that  the  claimant  may,  notwith- 
standing the  verdict  against  him,  maintain  his  action  against 
the  sheriff  for  the  possession  of  the  property,  or  for  dam- 
ages for  taking  it?  If  this  is  the  true  meaning,  it  is  obvious 
that  the  "full  indemnity"  provided  for  the  sheriff  in  the 
preceding  part  of  the  section,  is  greatly  impaired;  in  fact, 
for  all  practical  purposes,  destroyed.  There  would  be  no 
"full  indemnity,"  practically  no  indemnity  at  all.    It  would 
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be  in  the  power  of  the  claimant,  in  every  case,  after  a  ver- 
dict adverse  to  him,  to  bring  his  action  against  the  sheriff 
while  the  property  still  remained  in  his  hands,  to  recover 
possession  of  it,  with  damages  for  the  taking  and  detention, 
and  if  he  proceeded  in  accordance  with  the  verdict  to  retain 
possession  of  the  property,  and  dispose  of  it  in  obedience 
to  the  commands  of  the  execution,  it  would  be  at  his  peril. 

By  the  common  law  a  sheriff  might,  upon  his  own  motion, 
summon  a  jury  to  inquire  into  the  right  to  property,  and  the 
verdict,  while  it  did  not  determine  the  right  of  property  be- 
tween the  litigating  parties,  protected  the  sheriff  against  an 
action  for  a  false  return  by  the  plaintiff  in  the  execution, 
when  the  return  was  nulla  bona  in  accordance  with  the  ver- 
dict of  the  jury.  (Fisher  v.  Gordon,  8  Mo.  386;  Bayley  v. 
Bolisy  8  Johns.  185;  Crocker  on  Sheriffs,  sec.  446.) 

This  is  the  original  of  our  statute,  and  the  statutes  of 
other  states  upon  the  subject,  where  the  consequences  and 
effects  of  such  verdicts  have  been  extended  and  rendered 
more  important.  In  some  of  the  states,  under  their  peculiar 
statutes,  the  proceeding  has  become  judicial,  and  the  ver- 
dict and  judgment  thereon  is  a  final  and  conclusive  deter- 
mination of  the  right  of  property.  (Act  of  Penn.  of  April 
10, 1848;  1  Purden's  Digest  (10  ed.),  643;  68  Penn.  St.  60.) 

In  Missouri,  Ohio,  and  Illinois,  the  proceeding  has  been 
held  not  judicial,  and  yet  the  courts  of  those  states  have 
uniformly  held  that  the  sheriff  was  entitled  to  whatever  pro- 
tection their  peculiar  statutes  declared  he  should  have  un- 
der this  proceeding,  and  that  those  statutes  did  not  conflict 
with  the  provisions  of  their  state  constitutions,  in  every  re- 
spect similar  to  our  own.  {Fisher  v.  Gordon,  8  Mo.  386; 
Schroeder  v.  Clark,  18  Id.  184;  PaUy  v.  Mansfield,  8  Ohio 
370;  16  Ohio  Stat.  420;  Roioe  v.  Boiven,  28  111.  116.) 

We  think  these,  and  numerous  other  authorities,  not 
necessary  to  cite,  settle  the  question  as  to  the  validity  of 
these  proceedings,  and  fully  entitled  the  sheriff  to  whatever 
measure  of  protection  the  particular  statute  under  examina- 
tion intended  he  should  have.  Bat  the  question  still  re- 
mains as  to  the  extent  of  the  protection  intended  to  be 
afforded  the  sheriff  by  our  own  statute. 
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In  Patty  v.  Mansfield^  8  Ohio,  370,  above  cited,  on  a  stat- 
ute which  provided  that  ''such  judgment  for  the  claimant 
as  aforesaid,  shall  be  a  justification  to  the  officer  in  return- 
ing nulla  bona  to  the  writ  of  execution,  by  virtue  of  which 
the  levy  had  been  made  as  to  such  part  of  the  goods  and 
chattels  as  were  found  to  belong  to  such  claimant,'*  the  court 
held  that  the  decision  being  adverse  to  the  claimant,  pro- 
tected the  sheriff  against  an  action  of  replevin  by  the  claim- 
ant for  the  property,  and  a  plea  thereof  a  fall  defense  to 
such  action.  In  rendering  this  decision  Judge  Hitchcock 
says:  ''As  the  statute  does  not  specifically  declare  that  in 
such  case  the  officer  shall  be  protected,  it  seems  to  be  sup- 
posed by  the  plaintiff  in  the  present  case  that  he  may  be 
subsequently  subjected  to  an  action  at  common  law  for  the 
property,  or  to  respond  in  damages  for  its  value.  We  think, 
however,  that  such  is  not  a  proper  construction  of  this  stat- 
ute. We  suppose  that  in  the  enactment  of  this  law  the  leg- 
islature had  two  objects  in  view;  one  was  to  enable  an  in- 
dividual whose  property  had,  through  mistake,  been  levied 
upon,  to  recover  the  possession  in  a  summary  manner.  The 
other,  and  the  principal,  was  to  furnish  protection  to  an 
officer  of  the  law,  who  should  make  a  mistake  in  the  dis- 
charge of  his  duty.  This  latter  object  would  not  be  effected, 
if,  after  a  trial  of  the  riglit  of  property,  and  a  decision 
against  the  claimant,  the  officer  could  still  be  subjected  to 
an  action  at  his  suit.*' 

A  construction  almost  as  broad  was  adopted  by  the  supreme 
court  of  Missouri  in  the  case  of  Schroeder  v.  Clark,  18  Mo. 
184,  cited  above.  The  statute  provided  that  *'  if  the  jury 
find  the  goods  and  l^hattels  to  be  the  property  of  the  de- 
fendant in  the  execution,  the  verdict,  as  against  the  claim- 
ant, shall  justify  the  officer  in  selling  such  goods  and  chat- 
tels.*' The  court  held  upon  this  statute  that  a  verdict  adverse 
to  claimant  was  a  bar  to  an  action  by  him  against  the  officer 
for  the  possession  of  such  property. 

Adapting  the  liberal  principles  of  construction  observed 
by  the  highest  courts  in  many  of  the  other  states,  in  deter- 
mining the  meauiog  and  intention  of  similar  statutes  upon 
the  same  subject,  we  feel  bound  to  so  construe  our  own  as 
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to  give  the  sheriff  acting  in  good  faith,  and  in  the  line  of 
o£Scial  duty,  the  fullest  indemnity  which  a  due  regard  for 
established  rules  of  construction  will  allow,  keeping  in  view 
the  object  of  the  statute,  and  in  order  to  give  every  part  of 
it  a  reasonable  effect,  to  reconcile  all  its  provisions,  and 
escape  any  repugnancy  which  would  render  any  part  ^oid, 
or  the  whole  ineffectual  for  the  fulfillment  of  its  evident 
purpose  and  design,  we  hold  that  the  effect  of  the  verdict 
of  the  sheriffs  jury  under  cousideration  was  to  fully  in- 
demnify and  protect  the  sheriff  against  auy  action  by  the 
claimant,  for  acts  done  by  him  under  and  by  virtue  of  the 
execution ;  that  the  clauses  in  said  section  284,  succeeding 
the  one  giving  ''full  indemnity,"  and  formally  declaring 
the  right  of  the  claimant  to  still  maintain  his  action  to  re- 
cover possession  of  the  property,  or  for  damages  for  taking 
the  same,  notwithstanding  the  verdict,  should  not  be  con- 
strued as  referring  to  the  sheriff,  or  in  any  manner  affecting 
his  ''full  indemnity,"  but  as  referring  to  other  parties  than 
the  sheriff,  who  are  neither  bound  by  the  result  in  this  pro- 
ceeding, nor  derive  any  immunity  therefrom.  (Dwarris  on 
Stats.,  660,  706;  Sedgwick  on  Stat,  and  Com.  Law,  57,  60, 
62,  63.) 

If  this  view  of  the  law  is  correct,  it  was  error  in  the  cir- 
cuit court  to  strike  out  the  portion  of  appellant's  answer 
'  setting  up  the  respondent's  claim  and  adverse  verdict  of  the 
sheriff's  jury  thereon  as  a  defense  to  the  action,  and  for  this 
reason  the  order  and  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  this  decision. 


THE  CITY  OF  KOSEBURG,  Appellant,  v.  SOLOMON 

ABBAHAM,  Bespondent. 

Pleading — Public  Nuisance— Special  Daskage  must  be  Alleged. — The 
complaint  in  an  action  for  damages  occasioned  by  a  public  nuisance, 
must  allege  facts  showing  that  the  complainant  has  suffered  some  special 
or  extraordinary  damage,  beyond  what  has  been  occasioned  to  the  public 
generally,  or  it  will  be  held  insufficient  on  demurrer. 


510  Om  OF  EosEBUBG  v.  Abraham.        [Sup.  Ct- 

Opinion  of  the  Court — ^Watson,  J. 

Appeal  from  Douglas  County.  The  facts  are  stated  in 
t]ie  opinion. 

Hettnan  and  Ball,  for  appellants. 
Wm.  R.  Willis,  for  respondent. 

By  the  Court,  Watson,  J. : 

This  was  an  action  for  damages  under  section  330  of  the 
Civil  Code.  The  pleadings  are  commendably  brief,  and 
consist  only  of  the  complaint  and  a  demurrer. 

The  complaint  alleges:  '^  That  the  plaintiff  is  a  municipal 
corporation,  duly  organized  under  and  by  virtue  of  an  act 
of  the  legislative  assembly  of  the  state  of  Oregon,  approved 
October  3,  1872,  and  as  such  entitled  to  the  public  use  of 
the  public  streets,  lanes,  and  alleys  included  within  its  cor- 
porate limits.  That  the  defendant  has,  since  the  organiza- 
tion of  said  corporation,  and  still  does  prevent  the  plaintiff 
from  the  use  of  a  portion  of  Washington  street  (particularly 
described  in  the  complaint),  within  the  limits  of  said  city, 
by  erecting  fences  across  the  same,  and  inclosing  it  as  his 
private  property.  That  by  reason  of  said  obstruction  and 
inclosure  of  said  street,  the  plaintiff  is  entirely  deprived  of 
the  use  of  the  same,  to  its  damage  in  the  sum  of  one  hun- 
dred dollars;*'  and  concludes  with  a  prayer  for  judgment 
for  said  sum,  and  ''  that  a  warrant  may  issue  to  the  sheriff 
to  abate  said  nuisance." 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  the  same  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  circuit  court  sustained  the  demurrer, 
and  gave  defendant  judgment  for  costs.  And  from  this 
ruling  and  judgment  plaintiff  has  brought  this  appeal. 

Section  330  is  as  follows:  ''Any  person  whose  property 
is  affected  by  a  private  nuisance,  or  whose  personal  enjoy- 
ment thereof  is  in  like  manner  affected  thereby,  may  main- 
tain an  action  at  law  for  damages  therefor.  If  judgment  be 
given  for  the  plaintiff  in  such  action,  l^e  may,  in  addition 
to  the  execution  to  enforce  the  same,  on  motion,  have  an 
order  allowing  a  warrant  to  issue  to  the  sheriff  to  abate 
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such  nuisance.  Such  motion  must  be  made  at  the  term  at 
"which  the  judgment  is  given,  and  shall  be  allowed  of  course, 
unless  it  appear  on  the  hearing  that  the  nuisance  has  ceased, 
or  that  such  remedy  is  inadequate  to  abate  or  prevent  the 
continuance  of  the  nuisance,  in  wl^ich  latter  case  the  plaintiff 
may  proceed  in  equity  to  have  the  defendant  enjoined." 

The  point  claimed  on  the  demurrer  is  that  the  complaint 
does  not  state  facts  which  make  out  a  case  either  under  this 
section  or  at  common  law.  That  the  act  complained  of  is 
a  public  nuisance,  for  which  no  action  for  damages  lies, 
and  no  facts  are  stated  in  the  complaint,  taking  this  case 
out  of  the  general  rule. 

It  is  conceded  that  the  city  of  Bosebnrg  is  a  person 
"within  the  meaning  of  the  said  section  330.  It  is  plain  that 
the  act  complained  of  is  a  public  or  common  nuisance. 
The  fencing  up,  without  authority,  of  a  public  street  in  an 
incorporated  city  affects  a  right  common  to  every  citizen 
thereof,  and  works  a  common  injury.  (2  Dill,  on  Mun. 
Corp.,  sees.  520,  521,  and  note  1;  2  Bouvier's  Law  Diet.  245, 
title  "Nuisance;"  State  y.  Woodward,  2d  Yt.  92;  Village  of 
MankaLa  v.  WUlard,  13  Minn.  27.) 

The  general  rule  that  damage  occasioned  by  a  public 
nuisance  will  not  support  an  action  at  law  by  the  individual 
suffering  the  same,  is  maintained  by  all  the  authorities. 
The  reason  of  this  rule  is  thus  clearly  stated  in  Pittsburg  v. 
Scott,  1  Pa.  St.  319:  ''That  the  damage  being  common  to 
all,  no  one  can  assign  his  particular  portion  of  it,  or  if  he 
could,  it  would  be  extremely  hard  if  every  one  was  allowed 
to  harass  the  offender  with  separate  actions.  For  this 
reason  no  person,  natural  or  corporate,  can  have  an  action 
for  a  public  nuisance,  or  punish  it,  but  only  the  common- 
wealth." 

This  same  authority,  however,  holds  that  the  rule  has  its 
exceptions.  After  stating  the  rule  as  above,  it  continues: 
"Yet  the  rule  admits  of  exceptions.  When  a  private  per- 
son suffers  some  extraordinary  damage,  beyond  other  citi- 
zens, by  a  public  nuisance,  in  that  case  he  shall  have  a  pri- 
vate satisfaction  by  action.  As  if  by  means  of  a  ditch  dug 
across  a  public  way,  which  is  a  common  nuisance,  a  man 
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suffer  any  injury  by  falling  therein,  then  for  his  particular 
damage,  which  is  not  common  to  others,  the  party  shall  have 
his  action."    (Cites  3  BL  Com.  219.) 

It  is  argued  as  a  general  principle  that  for  an  obstruction 
to  a  highway,  which  is  a  common  nuisance,  an  action  can 
not  be  supported  by  a  person  who  has  suffered  some  special 
damage.  To  the  same  effect,  both  as  to  the  rule  and  ex- 
ception, are  Garrish  v.  BrotaUy  51  Me.  256;  Goi'don  v.  Bax- 
ter, U  N.  C.  470;  Schuth  y.' N.  P.  T.  Co.,  60  Cal.  592,  and 
numerous  other  authorities  cited  by  counsel  for  respondent. 

While  it  is  conceded  that  the  appellant  in  this  case,  the 
city  of  Roseburg,  has  every  right  and  remedy  in  the  prem- 
ises that  any  private  person  could  have,  it  is  denied,  and  we 
conceive  justly,  that  she  has  any  more.  She  can  maintain 
an  action  for  damages  to  her  corporate  rights,  or  property, 
only  in  cases  where  an  individual  could  for  like  injuries  to 
his  individual  rights,  or  property.  As  a  corporation  she  had 
the  same  right  to  use  this  street  for  any  practical  purpose 
within  the  scope  of  the  powers  conferred  upon  her  by  her 
charter,  as  any  of  her  citizens  had.  Any  pern^anent,  unau- 
thorized obstruction  of  the  street  would  be  a  public  nui- 
sance, affecting  her  rights  equally  with  the  rights  of  all  her 
citizens.  It  does  not  appear  that  either  she  or  they  had  any 
title  to  the  land,  or  anything  more  than  a  public  and  com- 
mon right  to  use  the  street  for  ordinary  and  common  pur- 
poses. The  complaint  merely  alleges  that  she  has  been 
wholly  deprived  of  the  public  use  of  this  street  So  had 
every  citizen  of  Boseburg.  If  she  can  maintain  this  ac- 
tion, so  can  each  of  her  citizens  maintain  a  similar  one, 
without  alleging  special  damage. 

No  special  damage,  nor  any  fact  from  which  such  damage 
might  be  deduced,  is  averred,  and  this,  we  hold,  was  neces- 
sary. 

There  was  no  error  in  the  ruling  of  the  court  below  sus- 
taining the  demurrer,  and  the  judgment  must  be  affirmed. 
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H.  O.  TENNT  AND  NEIL  McKENZIE,  Pabtners  under 
THE  Firm  Name  op  TENNT  &  McKENZIE,  Respond- 
ENTS,  V.  N.  E.  MULVANET  and  E.  C.  BEMIS, 
Appellants. 

Evidence — Inadmissible  Question. — Where  the  contract  provided  for  the 
delivery  of  good,  sound,  merchantable  logs,  to  be  cut  from  standing  tim- 
ber within  a  mile  from  a  certain  creek,  and  there  was  evidence  showing 
that  the  logs  were  cut  within  a  fourth  of  a  mile  from  said  creek,  and  that 
where  the  logs  were  cut  the  timber  was  inferior,  and^  a  great  many  trees 
were  rotten;  Jleld,  that  the  question,  "  Are  these  average  logs  on  the 
ground  where  they  were  cut  ?  "  was  inadmissible. 

Idem. — Where  a  witness  was  asked  the  question,  "  Are  these  as  good  logs 
as  other  logs  on  the  creek  ?  "  and  there  was  no  evidence  showing  the 
kind  or  quality  of  the  other  logs  on  the  creek,  or  what  particular  other 
logs  on  the  creek  were  referred  to;  I/eld,  that  the  question  assumed  a 
fact  which  it  was  the  object  of  the  question  to  prove,  and  was  incom- 
petent. 

Erbor — ^AsBTTMiNQ  Pacts  NOT  IN  EVIDENCE.— It  is  error  sufficient  to  reverse 
a  judgment  to  permit  counsel  to  state,  against  objection,  facts  not  in  ev- 
idence and  pertinent  to  the  issue,  or  to  assume,  arguendo,  such  facts  to 
be  in  the  case  when  they  are  not. 

Appeal  from  Douglas  County.  The  foots  are  stated  in 
the  opinion. 

Wm.  B.  WUlisy  for  appellants. 

X.  F.  IJane,  Hermann  dk  Bali,  and  Kelsay  dk  Burnett,  for 
respondents. 

By  the  Court,  Lord,  C.  J. : 

The  plaintiffs  allege,  substantially,  that  on  the  twenty- 
ninth  of  May,  1878,  plaintiffs  made  an  agreement  with  de- 
fendants by  which  plaintiffs  agreed  to  furnish  defendants 
at  their  boom  in  Pass  creek,  in  Douglas  county,  good, 
sound,  merchantable  logs  for  the  agreed  price  of  four  dol- 
lars and  twenty-five  cents  per  one  thousand  feet;  and  de- 
fendants agreed  to  scale  and  pay  for  each  one  hundred 
thousand  feet  when  placed  in  floating  water  above  the 
boom; 

That  plaintiffs  delivered  in  said  boom  one  hundred  and 

sixty-five  thousand  one  hundred  and  sixty-nine  feet    of 
33 
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goody  sound,  merchantable  logs,  and  also  delivered  in  float- 
ing water  above  tbe  boom  one  hundred  and  thirtj-nine 
thousand  six  hundred  and  fifty^four  feet  under  said  agree- 
ment. The  defendants  thereby  became  liable  to  pay  plaint- 
iffs therefor  one  thousand  two  hundred  and  eighty-five  dol- 
lars and  forty-nine  cents; 

That  one  hundred  and  thirty-five  dollars  has  been  paid, 
and  there  is  now  due  one  thousand  one  hundred  and  fifty 
dollars.  Plaintiffs  demanded  payment,  but  defendants  re- 
fused to  pay  any  part  thereof.  And  for  other  and  separate 
eause  of  action  alleges  substantially : 

That  by  the  terms  of  said  agreement  defendants  agreed 
to  furnish  the  standing  timber  within  one  mile  of  the  creek, 
and  to  scale  and  pay  plaintiffs  for  each  one  hundred  thou- 
sand feet  when  placed  in  floating  water;  and  plaintiffs  were 
to  deliver  to  defendants,  at  their  boom  in  Pass  creek,  one 
million  feet  of  good,  sound,  merchantable  logs,  with  priv- 
ilege of  furnishing  as  much  more  as  they  could  put  in  the 
creek  within  one  year;  that  after  making  said  agreement 
plaintiffs  had  partially  completed  it,  and  had  cut  a  large 
amount  of  logs,  and  were  proceeding  to  completion,  etc.; 

That  on  the  fourteenth  of  August,  1878,  without  fault  or 
consent  of  plaintiffs,  the  defendants  rescinded  and  breached 
said  contract,  and  refused  to  receive  the  logs  so  cut  and 
ready  to  be  delivered,  and  prohibited  plaintiffs  delivering 
the  same,  and  refused  to  scale  or  pay  for  the  logs  in  float- 
ing water,  and  still  refuse  to  pay  for  said  logs,  etc. ; 

That  plaintiffs  have  been  ready  and  willing  to  deliver, 
and  would  have  delivered  before  the  expiration  of  the  year, 
one  million  five  hundred  thousand  feet,  if  they  had  not 
been  prevented  by  defendants; 

That  plaintiffs  have  been  damaged,  by  defendants  breach- 
ing said  contract,  in  the  sum  of  three  thousand  dollars,  in 
addition  to  amount  claimed  in  foregoing  cause  of  action, 
and  the  same  has  not  been  paid;  and  set  up  another  cause 
of  action  not  material  to  this  appeal,  and  demand  judg- 
ment for  four  thousand  and  ninety  dollars  and  fifty  cents. 

Defendants  for  answer  deny  that  the  agreement  was  to 
furnish  logs  at  four  dollars  and  twenty-five  cents  per  thou- 
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sand,  etc.,  but  allege  that  plaintiffs  were  to  furnish  one 
million  feet  within  one  year,  and  to  keep  logs  on  hand  so 
that  the  mill  should  not  be  shut  down  during  the  year  for 
want  of  logs,  at  the  rate  of  four  dollars  and  twenty-fiva  cents 
per  thousand,  with  the  privilege  of  putting  in  more  if  it  could 
be  done  within  the  year,  at  the  same  price.  Deny  that  the 
defendants  agreed  to  pay  for  each  one  hundred  thousand 
feet,  or  any  part  thereof,  until  the  contract  was  completed 
at  the  end  of  the  year.  Deny  the  amount  of  logs  delivered 
in  the  boom  and  in  floating  water.  Deny  the  indebtedness 
of  one  thousand  one  hundred  and  fifty  dollars,  or  any  part 
thereof.  And  allege  that  no  part  of  the  money  claimed  was 
due  at  the  commencement  of  this  action,  or  before  the  com- 
pletion of  the  contract  at  the  end  of  the  year;  and  for  an- 
swer to  plaintiff's  other  and  separate  cause  of  action.  Deny 
that  by  the  terms  of  said  agreement  defendapts  were  to  pay 
for  each  one  hundred  thousand  feet  of  logs  when  placed  in 
floating  water  in  said  creek,  or  any  part  thereof,  until  said 
contract  was  completed  at  the  end  of  the  year. 

Deny  that  defendants  breached  the  contract  in  any  man- 
ner, or  that  plaintiffs  were  able,  or  willing,  or  would  have 
furnished  one  million  five  hundred  thousand  feet  of  logs 
within  the  year,  or  any  part  thereof,  if  they  had  not  been 
prevented  by  defendants.  Deny  that  plaintiffs  have  been 
damaged  by  defendants  in  any  sum. 

Defendants  further  answering,  and  for  counter-claim,  al- 
lege :  That  defendants  have  at  all  times  beef  ready  and 
willing  to  perform  the  conditions  of  the  agreement  made 
the  twenty-ninth  day  of  May,  1878,  a  copy  of  which  is  hereto 
annexed,  marked  exhibit  ''A,"  and  made  a  part  of  this  an- 
swer as  follows : 

*' Exhibit  *A.' — ^This  article  of  agreement,  made  and  en- 
tered into  this  twenty-ninth  day  of  May,  1878,  between 
N.  E.  Mulvaney  and  E.  C.  Bemis,  of  firm  name  of  Mulvaney 
&  Bemis,  parties  of  the  first  part,  and  H.  O.  Tenny  and 
Neil  McKenzie,  of  the  firm  name  of  Tenny  &  McEenzie, 
parties  of  the  second  part.  Parties  of  the  first  part  agree 
to  pay  parties  of  the  second  part  four  dollars  and  twenty- 
five  cents  per  thousand  feet  for  good,  sound,  merchantable 
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logs,  delivered  at  the  boom  in  Pass  creek;  also  agree  to 
furnish  timber  for  logs  not  to  exceed  a  mile  from  the  bank 
of  the  creek;  to  scale  each  one  hundred  thousand  feet  that 
is  in  floating  water. 

''The  parties  of  the  second  part  agree  to  furnish  logs  to 
the  parties  of  the  first  part,  one  million  feet  with  privilege 
of  furnishing  as  much  more  as  can  be  put  in  the  creek  in 
the  year,  from  this  date,  in  the  boom  in  Pass  creek;  the 
parties  of  the  second  part  shall  keep  logs  on  hand  for  the 
parties  of  the  first  part,  so  that  the  mill  shall  not  be  shut 
down  during  the  year,  and  are  to  cut  four  hundred  thou- 
sand feet,  more  or  less,  from  Bichey  canyon. 

(Signed)  * '  Mulyaney  &  Bemis, 

'*Tenky  &  MgEenzie. 

"Witness:  J.  W.  Kbewson, 
"A.  Sherrell." 

And  allege :  That  plaintiffs  failed  and  refused  to  comply 
with  said  agreement;  that  they  put  into  the  boom  and  float- 
ing water  a  large  amount  of  unsound  and  unmerchantable 
logs,  and  prevented  defendants  from  getting  in  logs  to  keep 
their  mill  running;  that  their  mill  was  for  a  long  time  shut 
down  by  reason  of  plaintiffs'  failure  to  perform  the  condi- 
tions of  said  agreement,  on  their  part,  to  defendants'  dam- 
age four  thousand  dollars,  and  demand  judgment  for  four 
thousand  dollars. 

The  replication  denies  the  allegations  in  the  counter- 
claim. It  appears  by  the  bill  of  exceptions  that  plaintiffs, 
to  maintain  the  issues  on  their  part,  proved  by  McKenzie 
that  the  timber  in  the  vicinity  of  defendants'  mill,  where 
the  logs  were  cut,  was  inferior  timber,  and  that  a  great  many 
trees  were  rotten.  William  Bosee  was  called  by  the  plaint- 
iffs, and  asked :  ''  Are  these  average  logs  on  the  ground  where 
they  were  cut  ?  "  Defendants  objected.  The  court  over- 
ruled the  objection,  and  the  witness  testified:  **  They  were 
average  logs  on  the  ground  where  they  were  cut."  The  con- 
tract provides  that  the  logs  were  to  be  good,  sound,  mer- 
chantable logs,  and  to  be  cut  within  a  space  ''  not  to  exceed 
a  mile  from  the  bank  of  the  creek."    It  is  claimed  that  logs 
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based  on  an  average  of  the  timber  in  the  locality  from  where 
they  were  to  be  cut,  in  which  there  were  "inferior  timber, 
and  a  great  many  rotten  trees,"  would  not  be  the  ''good, 
sound,  merchantable  logs  "  for  which  the  contract  expressly 
provided. 

It  is  to  be  presumed  that  the  parties  to  the  contract  used 
the  descriptive  words,  ''good,  sound,  and  merchantable,' 
in  the  sense  in  which  such  words  are  generally  used  and  ap- 
plied at  the  place  where  the  contract  was  to  be  executed, 
and  in  that  sense  understood  that  the  particular  locality 
within  which  the  logs  were  to  be  cut  contained  that  kind  of 
standing  timber  which  would  furnish  the  "good,  sound,  mer- 
chantable logs  "  for  which  the  contract  called.  The  bill  of 
exceptions  does  not  disclose  any  testimony  from  which  any 
definite  opinion  can  be  formed,  as  to  what  kind  of  logs 
would  be  commonly  considered  in  the  locality  in  which  the 
contract  was  to  be  performed,  as  "good,  sound,  and  mer- 
chantable." 

That  there  were  such  logs  within  the  area  from  which 
they  were  to  be  cut  by  the  contract,  is  a  fact  directly  testi- 
fied to  by  the  witness,  Mattoon.  He  testifies  that  "there 
were  a  plenty  of  good,  sound,  merchantable  logs  within  a 
mile  of  the  creek," and  also  that  plaintiffs  "  did  not  cut  any 
logs  that  were  more  than  a  quarter  of  a  mile  from  the  creek." 

Taking  the  testimony  of  this  witness  in  connection  with 
the  testimony  of  McKeozie,  that  the  timber  in  the  vicinity 
of  the  mill,  and  w^here  the  logs  were  cut  from,  was  inferior 
timber,  and  that  a  great  many  of  the  trees  were  rotten,  and 
some  idea  maybe  formed  as  to  what  would  be  "average 
logs  "  on  the  ground  where  they  were  cut. 

It  should  be  observed,  too,  that  the  testimony  of  McKen- 
zie  does  not  exclude  the  idea  that  there  was  not  sufficient 
standing  timber  not  inferior,  and  trees  not  rotten,  from 
which  good,  sound,  and  merchantable  logs  could  be  cut 
within  a  mile  of  the  creek,  as  specified  in  the  contract.  At 
a  former  term,  when  this  same  case  was  before  the  court,  a 
similar  question  was  asked  this  same  witness.  The  ques- 
tion then  was,  "  Are  these  an  average  of  the  logs  on  Pass 
creek?"  which  is  not  exactly  identical  with   the  question 
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asked  here:  '*  Are  these  aYerage  logs  on  the  ground  where 
they  were  out?" 

In  passing  on  the  former  question,  the  court  said:  ''As 
the  logs  were  to  be  taken  from  the  standing  timber  in  a  par- 
ticular locality,  we  are  of  the  opinion  that  the  question  was 
properly  admitted."  The  "average  logs  on  Pass  creek," 
which  the  court  admitted  to  prove  the  kind  of  logs  for  which 
the  contract  expressly  provided,  was  based  on  the  general 
character  of  the  standing  timber  from  the  whole  area  from 
which  the  logs  were  to  be  cut,  and  not  on  any  limited  space 
or  ground  on  this  area  where  the  logs  were  cut.  We  admit 
the  force  of  the  argument  that  a  decision  once  made  in  a 
case  must  continue  to  govern  it,  except  when  the  record  on 
the  second  hearing  contains  evidence  of  different  or  addi- 
tional facts.     (25  Mich.  463.) 

It  is  our  opinion  that  the  question,  "Are  these  average 
logs  on  the  ground  where  they  were  ci^t  ?  "  was  not  admissi- 
ble for  the  purpose  for  which  it  was  offered.  The  contract 
was  a  written  one,  and  the  kind  of  logs  to  be  furnished  spe- 
cified, and  it  was  the  agreement  of  plaintiffs  to  cut  from  the 
standing  timber,  within  a  mile  from  the  bank  of  the  creek, 
such  logs  only,  without  regard  to  the  rotten  trees  and  in- 
ferior timber,  as  would  fairly  comply  with  the  terms  of  the 
contract,  in  the  sense  in  which  the  terms  used  are  commonly 
employed  in  contracts  for  logs  in  this  locality,  as  before  in- 
dicated. 

The  next  objection  is  to  the  testimony  of  H.  O.  Tenny, 
one  of  the  plaintiffs.  Plaintiffs'  counsel  asked  said  witness: 
"Were  these  as  good  as  other  logs  on  the  creek?"  De- 
fendants objected,  and  the  objection  was  overruled,  and  the 
witness  answered:  "I  hauled  logs  for  Oomstock,  and  these 
logs  were  as  good  logs  as  I  hauled  for  Oomstock."  The  ob- 
jection was  not  to  the  question  as  leading,  but  as  irrelevant 
and  incompetent.  There  is  no  doubt  but  the  question 
plainly  suggests  the  answer  desired.  It  seems  to  us  to 
assume,  too,  that  there  were  other  logs  on  the  creek  which 
had  been  shown  to  be,  or  were  the  kind  of  logs  for  which 
the  contract  provided,  and  that  these  logs  in  dispute  were 
as  good  as  such  other  logs  on  the  creek. 
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We  do  not  think  that  a  question  which  assumes  as  a  fact 
that  which  is  the  object  of  the  question  to  prove,  is  com- 
petent. To  elicit  competent  evidence  it  must  be  by  an  ap- 
propriate question  directed  to  the  fact  in  coptroversy. 

Another  objection  disclosed  by  the  bill  of  exceptions,  is 
that  in  the  closing  argument  to  the  jury  the  counsel  for  the 
plaintiff  stated  that  McKenzie  testified  that  Mnlvaney,  one 
of  the  defendants,  had  agreed  to  remove  the  obstructions 
out  of  the  creek.  This  was  objected  to,  on  the  ground  that 
there  Vas  no  issue  in  the  pleadings  on  that  question.  The 
court  overruled  the  objection,  and  the  counsel  for  the 
plaintiffs  stated  that  the  defendants  had  agreed  to  clear  the 
creek  of  obstructions,  and  had  failed  to  do  so.  It  appears, 
by  the  bill  of  exceptions,  that  this  evidence  of  McKenzie 
had  been  admitted  during  the  trial  without  objection,  and 
that  some  evidence  had  been  given,  tending  to  show  that  a 
portion  of  the  logs  which  were  in  the  water,  and  which 
were  mixed  with  the  logs  in  dispute,  and  claimed  by  the 
defendants  to  be  rotten  and  unmerchantable,  were  drift  logs 
from  old  drifts  in  the  creek,  and  not  put  in  by  the  plaintiffs, 
and  that  they  floated  down  the  creek  and  became  mixed 
with  the  logs  of  plaintiffs,  without  their  fault.  It  was  in 
respect  to  this  evidence  to  which  counsel  for  plaintiffs 
alluded  when  he  referred  to  the  evidence  of  McKenzie,  and 
counsel  for  defendants  objected.  The  court  declined  to 
stop  him,  but  said  to  counsel  that  it  would  in  its  charge  in- 
struct the  jury  not  to  consider  this  evidence  of  McKenzie, 
and  no  further  allusion  was  made  to  it  by  Mr.  Hermann,  of 
counsel  for  plaintiffs. 

In  his  charge,  the  court  said:  ^' There  being  no  issue  in 
the  pleadings  herein,  nor  in  this  contract,  in  regard  to  de- 
fendants cleaning  out  the  creek,  you  can  not  consider  that 
question,  nor  any  testimony  given  on  that  question."  We 
do  not  think  that  the  rights  of  defendants  were  prejudiced 
in  this  matter,  when  it  appears  that  the  court,  at  the  time 
the  objection  was  made,  stated  to  counsel  that  he  would  in- 
struct the  jury  not  to  consider  the  evidence  of  McKenzie, 
and  in  his  instructions  specifically  charged  the  jury  they 
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could  not  consider  that  question,  nor  any  testimony  giyen 
on  that  question. 

The  next  objection  is  that  counsel  for  the  plaintiffs,  in  his 
argument,  stated  that  the  creek  was  a  public  highway,  and 
that  defendants  had  obstracted  it  by  placing  a  boom  across 
it  at  their  mill.  Defendants  objected  to  arguing  this  matter 
on  the  ground  that  there  was  no  issue  in  the  pleadings  as  to 
the  creek  or  boom,  and  the  objection  was  overruled,  and 
the  counsel  stated  to  the  jury  that  the  defendants  bad  ob- 
structed the  creek,  a  public  highway,  by  placing  a  boom 
across  it  without  authority  of  law;  that  it  was  this  obstrac- 
tion  that  prevented  plaintiffs  from  separating  the  rotten  and 
bad  logs  from  the  good  logs. 

It  appears  that  defendants  had  offered  some  evidence 
tending  to  show  that  a  portion  of  the  logs  put  in  the  creek 
by  plaintiffs  were  rotten  and  unmerchantable,  and  that  to 
draw  them  out  of  the  creek,  in  order  to  separate  them  from 
the  good  logs  and  get  them  out  of  the  way  at  the  boom, 
would  cause  them  great  expense.  To  obviate  the  effect  of 
this  evidence,  plaintiffs  offered  some  evidence  tending  to 
show  that  to  put  them  through  the  boom  and  let  them  float 
down  the  creek  would  cost  but  little.  Defendants  then  of- 
fered evidence  tending  to  show  that  certain  other  persons 
were  proprietors  of  a  dam  and  mill  below  the  boom,  on  the 
creek,  and  would  not  allow  them  to  open  the  boom  and  let 
the  logs  pass  down. 

In  his  argument  to  the  jury  the  counsel  for.  the  defend- 
ants claimed  that  the  defendants  could  not  be  required  to 
open  their  boom  and  let  the  logs  float  down  the  creek,  rather 
than  to  draw  them  out  of  the  creek  with  oxen,  and  it  was  in 
reply  to  this  argument  that  counsel  for  the  plaintiffs  stated 
that  defendants  had  obstructed  the  creek,  a  public  highway, 
by  placing  a  boom  across  it  without  authority  of  law,  smd 
that  it  was  this  obstruction  that  prevented  the  plaintiffs 
from  separating  the  rotten  logs  from  the  good  logs. 

There  is  nothing  in  the  contract,  nor  in  the  issue  made  by 
the  pleadings,  in  respect  to  these  matters.  The  only  men- 
tion of  the  boom  in  the  contract  is  the  agreement  of  plaint- 
.  iffs  to  deliver  the  logs  at  the  boom  in  Pass  creek. 


July,  1880.]  Tennt  v.  Mulvanet.  621 

Opinion  of  the  Court — Lord,  C.  J. 

There  is  a  question  raised  by  the  evidence  above  stated 
about  the  expense  it  would  require  to  separate  the  rotten 
logs  from  the  good  logs,  by  opening  the  boom  and  letting 
them  float  down  the  creek,  or  by  hauling  them  out  with 
oxen.  If  Pass  creek  is  a  public  highway,  it  will  be  ad- 
mitted that  no  one  has  a  right  to  obstruct  it,  and  if  the  de- 
fendants opened  their  boom  and  let  rotten  logs  float  down 
it,  they  would  do  so  at  their  peril,  and  would  be  bound  to 
see  that  they  did  not  thereby  obstruct  its  navigation,  nor 
infringe  upon  the  rights  of  private  individuals.  So,  too, 
the  defendants  have  a  right  to  use  a  boom  for  the  purpose 
of  catching  their  logs,  provided  it  does  not  obstruct  the 
navigation  of  the  creek;  but  we  do  not  see  the  relevancy  of 
these  matters  to  the  issue  joined  in  this  action.  If  the 
boom  creates  an  obstruction  to  the  navigation  of  the  logs 
down  the  creek,  it  is  a  nuisance  and  can  be  abated;  but  that 
question  is  hardly  involved  in  this  case.  There  is  not  only 
no  allegation  in  the  pleadings,  but  there  is  no  evidence  dis- 
closed by  the  record  that  authorized  the  counsel  to  make 
such  statement  to  the  jury.  We  think  the  effect  was  to  mis- 
lead and  confuse  the  mind  of  the  jury  to  the  prejudice  of 
defendants. 

It  was  also  objected  that  the  counsel  for  the  plaintiff's 
stated  to  the  jury  that  Mr.  Bemis,  one  of  the  defendants, 
was  absent,  and  had  not  been  called  as  a  witness.  The 
objection  was  that  there  was  nothing  to  show  why  Mr. 
Bemis  was  not  present,  or  what  his  testimony  would  have 
been  if  present.  The  court  overruled  the  objection,  and 
counsel  for  the  plaintiffs  stated  that  ''  Mr.  Bemis'  testimony 
was  willfully  suppressed,  and  the  jury  had  a  right  to  pre- 
sume that  if  he  had  been  present  and  sworn,  his  evidence 
would  have  been  adverse  to  the  defendants.''  To  this  the 
defendants  excepted. 

The  only  charge  made  by  the  court  in  respect  to  this 
matter  was  that  some  evidence  had  been  admitted,  without 
objection,  tending  to  show  admissions  of  Mr.  Bemis,  one 
of  the  defendants,  as  to  the  quality  of  the  logs  furnished 
plaintiffs.  Bemis  was  not  sworn  as  a  witness  at  the  trial, 
nor  was  his  evidence  offered.    The  rule  is,  although  fre- 
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qnently  violated,  that  counsel  most  confine  themselves  to 
facts  in  evidence^  It  is  held  to  be  the  strict  duty  of  the 
court  to  arrest  an  argument  not  based  on  evidence.  (Weeks 
on  Attorneys  at  law,  sec.  112;  Proffatt  on  Jury^Trials,  sec. 
250;  Hilliard  on  New  Trials,  sec.  40,  p.  224.)  And  if  ob- 
jection  be  made  to  this  course  of  argument,  it  is  error  for 
the  court  to  permit  it,  and  a  new  trial  will  be  granted. 
(Same  authorities.) 

Counsel  stated  to  the  jury  that  Mr.  Bemis  was  ab- 
sent, and  had  not  been  called  as  a  witness;  and,  against 
the  objection  of  counsel  for  the  defendants,  argued  that  his 
evidence  was  willfully  suppressed;  and  that 'the  jury  had  a 
right  to  presume,  if  he  had  been  present  and  sworn,  that  his 
evidence  would  have  been  adverse  to  the  defendants.  If 
the  fact  was  in  evidence  that  Bemis'  evidence  had  been 
willfully  suppressed,  there  would  be  no  doubt  of  the  pre- 
sumption, as  claimed  by  the  counsel,  but  the  record  does 
not  disclose  any  such  fact.  It  is  wholly  gratuitous,  and 
assumes,  arguetido,  a  fact  to  be  in  the  case  when  it  is  not. 
This  is  held  to  be  error  sufficient  to  reverse  a  judgment 
when  allowed  against  the  objection  of  counsel.  (22  Wis. 
292;  41  N.  H.  317;  75  N.  C.  306;  49  Ind.  33;  25  Ga.  225.) 

The  judgment  is  reversed,  and  the  case  is  remanded  to 
the  court  below  for  a  new  trial. 


SARAH  C.  WEISS,  Appellant,  v.  ALBEET  BETHEL, 
WILLIAM  GIRD  et  al.,  Respondents. 

Whebr  a  Decree  of  Divobce  is  Silent  as  to  the  Disposition  of  Peop- 
EKTY,  the  right  thereto,  given  by  section  496  of  the  Civil  Code,  may,  in 
any  case  requiring  the  interposition  of  a  court  of  equity,  be  enforced  in 
an  original  suit  in  the  circuit  court  for  the  county  where  the  real  estate  is 
situated,  without  disturbing  the  original  decree  of  divorce. 

Pleading — Complaint  does  not  State  Facts  Constitutino  Cause  of  Suit, 
When. — A  complaint  in  a  suit  brought  to  establish  plaintiff's  right  to  an 
undivided  one  third  part  of  certain  real  property,  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit  against  a  defendant  which  merely 
alleges  complainant's  right  to  such  undivided  one  third,  and  "that  de- 
fendant is  in  possession  of  the  whole  of  .said  property,  and  dainis  some 
interest  in  the  same  as  owner  thereof." 
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SoiT  Bbouoht  IV  Wrong  County — Objec?tion  how  Avoided. — Where  suit 
is  broaght  to  determine  an  adverse  claim  to  real  property,  in  the  wrong 
county,  a  subsequent  change,  by  order  of  the  court,  before  answer,  to 
the  proper  county,  cures  the  defect  and  avoids  the  objection. 

The  Plainti^  may  Join  in  Her  Suit,  to  enforce  her  right  to  land,  and  ob- 
tain the  legal  title  from  one  party,  any  other  parties  who  may  be  in  pos- 
session claiming  adversely  to  her  right. 

Complaint — Fraudulent  Conduct  not  Affecttino  Rights. — The  complaint 
is  insufficient  as  to  a  defendant  who  is  merely  charged  with  fraudulent 
conduct  which  does  not  affect  the  right  of  complainant  in  controversy. 

Laches,  What  Delay  Amounts  to. — A  delay  of  over  thirteen  years,  with 
sufficient  knowledge  to  put  one  on  inquiry  in  prosecuting  a  right  where 
due  diligence  is  required,  is  unreasonable,  and  amounts  to  laches. 

Appeal  from  Benton  county.  The  facts  ai*e  stated  in  the 
opinion. 

Chenoweth  and  Johnson^  for  appellant. 

Burnett  &  Kdaay,  and  Thayer  &  JVilliams,  for  respond- 
ents. 

By  the  Court,  Watson,  J. : 

This  suit  was  originally  commenced  in  the  circuit  court 
for  Jackson  county,  but  afterwards  transferred  to  that  of 
Bent6n  county,  by  an  order  of  the  court  first  named,  upon 
written  stipulation  of  parties.  After  the  transfer,  plaintiff 
filed  an  amended  complaint,  by  leave  of  the  court,  and  made 
several  other  parties  defendants. 

Her  amended  complaint  states,  in  substance,  that  she  was 
married  to  defendant,  Albert  Bethel,  in  1867,  and  lawfully 
obtained  a  divorce  from  him,  on  the  ground  of  desertion,  at 
the  June  term,  1866,  of  the  circuit  court  for  Jackson  county. 
That,  at  the  time  of  the  divorce,  the  defendant,  Albert 
Bethel,  was  the  owner  of  the  Adam  Holder  donation  land 
claim  in  Benton  county,  Oregon,  in  T.  13  S.,  E.  5  W.,  con- 
taining three  hundred  and  one  and  sixty-two  one  hundreth 
acres;  also,  of  lots  1,  2,  3,  and  4,  in  block  3,  of  the  city  of 
Corvallfs  in  sai(^  county.  That  at  the  time  she  filed  her 
complaint  for  divorce,  she  was  ignorant  of  the  condition  of 
said  real  estate. 

That  said  Bethel  kept  his  business  secret  from  her,  and 
led  her  to  believe  that  he  had  sold  or  effectually  incumbered 
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it,  SO  that  at  the  time  she  did  not  know  what  disposition  he 
had  made  of  said  real  estate. 

She  knew  at  that  time  that  he  had  by  some  contriTance 
covered  up  and  secreted  said  land,  but  did  not  know  what 
the  nature  of  the  contrivance  waS|  and  was  entirely  igno- 
rant of  any  and  all  testimony  to  establish  the  same,  and  was 
ignorant  for  a  loog  time  after  said  decree  was  rendered,  of 
either  the  act  of  said  Bethel  in  secreting  said  property,  or 
the  parties  who  acted  with  him  in  said  contrivance.  For 
the  above-named  reasons  no  mention  was  made  in  her  ap- 
plication for  said  divorce.  That  plaintiff  has  since  learned 
that  said  real  estate  was  secreted  and  covered  up  by  the 
following  contrivance : 

That  on  or  about  the  year  1860  the  said  Albert  Bethel 
purchased  of  one  William  Hunter,  the  said  Holder  dona- 
tion land  claim,  and  plaintiff  and  Bethel  took  possession  of 
it  on  the  fourteenth  day  of  January,  1861.  That  the  de- 
fendant William  Gird,  by  a  contrivance  with  said  Albert 
Bethel,  procured  a  deed  to  said  land  direct  from  said 
Holder  to  Gird,  which  was  kept  secret  from  plaintiff.  That 
said  Bethel  induced  plaintiff  to  give  up  possession  of  said 
land  to  Gird,  alleging  he  had  leased  it  to  him,  which  was 
false  and  fraudulent,  and  done  to  deceive  plaintiff,  and  did 
deceive  her.  That  said  defendant  Gird  knew  that  said 
land  had  been  deeded  by  said  Hunter  to  Bethel,  and  that 
it  belonged  to  him.  That  prior  to  the  time  said  Hunter 
sold  said  land  to  Bethel,  he  had  purchased  it  of  Holder, 
and  paid  full  value  for  it;  and  that  at  the  time  Holder  sold 
said  land  to  Gird,  he  was  not  in  possession  thereof,  and 
had  no  interest  therein.  That  said  deed  was  fraudulent 
and  of  no  effect,  and  done  to  defraud  plaintiff.  That  said 
Gird  and  Holder  knew  it  was  done  to  defraud  plaintiff. 
That  said  Bethel  did  not  record  the  said  deed  from  Hunter 
to  him,  and  that  the  suppression  of  said  deed  was  a  part  of 
said  contrivance  to  deceive  and  cheat  her.  That  plaintiff  * 
does  not  know  where  said  deed  now  is,  nor  its  precise  date, 
but  it  was  about  a  year  prior  to  said  deed  of  Holder  to 
Gird,  of  January  14,  1861.  That  plaintiff  never  sold  or 
assigned  her  right  to  said  land,  and  that  said  Bethel  was 
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the  owner  thereof  at  the  date  of  said  decree  in  1866.  That 
but  for  said  fraudulent  contrivances  she  would  have  had 
said  court  set  off  to  her  one-third  of  said  land  in  fee  simple. 

Plaintiff  alleges  that  the  othdr  defendants  claim  some 
interest  in  said  land,  the  nature  of  which'  plaintiff  does  not 
know.  That  defendants  John  Osborn  and  William  Flied- 
ner  are  in  possession  of  and  claim  to  have  some  interest  in 
said  lots  as  owners  thereof.  That  defendants  Henry 
Kampps,  Laura  Irwin,  Julia  Holder,  Margarett  Kampp, 
Mary  McBee,  and  William  H.  McBee  have  or  claim  some 
right,  title,  or  interest  in  said  land;  the  precise  right  or 
interest,  or  by  what  right  they  claim  such  interest,  is  un- 
known to  plaintiff. 

Plaintiff  further  alleges  that  the  defendants  Mary  McBee, 
Henry  0.  McBee,  and  Bosa  McBee  are  minor  heirs  of  Geo. 
McBee,  deceased,  and  all  under  the  age  of  fourteen  years, 
and  concludes  with  prayer  for  a  decree  opening  and  mod- 
ifying the  decree  of  divorce  of  June  13,  1866,  so  as  to  give 
her  one  undivided  one  third  of  said  real  property,  for  gen- 
eral relief  and  costs. 

The  defendant  William  Fliedner  demurred  on  the  ground 
that  said  amended  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit. 

Defendants  Gird,  Osborn,  and  Holder  also  filed  a  de- 
murrer jointly,  setting  forth  the  following  grounds: 

1.  The  court  has  no  jurisdiction  of  the  subject- matter  of 
the  suit. 

2.  The  suit  has  not  been  commenced  within  the  time 
limited  by  the  code. 

3.  Several  causes  of  suit  have  been  improperly  united. 

4.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

5.  There  is  no  equity  in  the  bill. 

Both  demurrers  were  argued  together,  before  the  circuit 
court  for  Benton  county,  April  term,  1880,  and  sustained 
by  the  court. 

From  this  ruling  and  judgment  of  the  court  below,  the 
plaintiff  brings  this  appeal.     The  questions  to  be  decided 
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upon  the  appeal  are  such  as  arise  upon  the  demurrers  to 
the  amended  complaint. 

The  demurrer  of  defendant,  William  Fliedner,  is  general, 
and  raises  the  question  whether  the  facts  stated  in  the  com- 
plaint constitute  any  cause  of  suit  against  him.  The  only 
allegation  in  the  complaint  in  regard  to  Fliedner  is,  that  he 
is  ''in  possession  of,  and  claims  to  have  some  interest  in 
said  lots,  as  owner  thereof." 

In  any  view  of  the  case,  this  allegation  as  to  Fliedner  is 
wholly  insufficient.  The  plaintiff  claims  a  right  to  only  one 
third  of  the  real  estate  alleged  to  be  in  Fliedner's  posses- 
sion, and  his  being  in  possession,  and  claiming  an  interest 
as  owner  thereof,  does  not  necessarily  make  his  possession 
and  claim  adverse  to  the  plaintiff's  claim.  For  aught  that 
appears  in  the  complaint,  his  possession  and  claim  are  en- 
tirely consistent  with  a  full  recognition  on  his  part  of  all 
the  rights  claimed  by  plaintiff  in  the  premises.  There  was 
no  error  in  the  ruling  of  the  court  below  in  sustaining  this 
demurrer. 

The  first  issue  made,  by  the  joint  demurrer  of  Gird, 
Osboru,  and  Holder,  is  upon  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  suit. 

Conceding,  for  the  sake  of  argument,  that  plaintiff  had  a 
right  to  an  undivided  one  third  of  the  real  estate  described 
in  her  complaint,  upon  obtaining  her  decree  of  divorce, 
June  13,  1866,  which  did  not  vest  in  her  at  that  time  by 
reason  of  an  omission  in  that  decree,  it  does  not  follow 
that  she  must  get  that  decree  opened  and  modified  or  ex- 
tended, in  order  to  obtain  the  title  in  fee  to  such  part.  On 
the  contrary,  she  could  bring  an  original  and  independent 
suit  in  the  circuit  court  for  the  county  where  the  land  is 
situated,  to  enforce  her  right  to  the  same,  and  she  could 
not  properly  commence  it  anywhere  else.  (Oodey  v.  Oodey, 
39  Cal.  161;  Whetstone  v.  Co  fee,  48  Tex.  269;  Civil  Code, 
sees.  376,  383,  sub.  3.) 

The  suit,  having  been  commenced  in  the  circuit  court  for 
Jackson  county,  was  commenced  in  the  wrong  county,  but 
its  change  to  Benton  county,  before  answer,  we  think  ob- 
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yiated  the  objection.     (Civil  Code,  sec.  884.)    We  think 
this  section  was  intended  to  cover  just  such  cases  as  this. 

The  second  ground  of  demurrer,  that  the  suit  was  not 
commenced  within  the  time  limited  by  the  code,  is  not  ten- 
able. The  complaint  was  filed  October  14,  1879,  and  it 
does  not  appear  on  its  face  that  it  was  not  commenced 
within  the  time  limited  by  the  code.  (Civil  Code,  sec.  66, 
sub.  7;  Session  Laws  1878,  p.  21.) 

The  third  ground  of  error  is  that  several  causes  of  suit 
have  been  improperly  united.  The  plaintiff  seeks  by  this 
suit  to  obtain  a  title  in  fee  to  one  third  part  of  the  lands 
described  in  the  complaint,  from  the  defendant,  Albert 
Bethel,  and  at  the  same  time  to  have  the  adverse  claims  of 
the  other  defendants  to  the  same  annulled  and  declared 
void  as  against  her.  This  is  the  evident  purpose  of  the 
suit,  whether  the  complaint  is  sufficient  or  otherwise.  Her 
cause  of  suit  against  Bethel  is  her  right  to  this  one  third 
which  the  statute  gave  her  when  she  obtained  her  divorce 
from  him,  and  her  cause  of  suit  against  the  other  defend- 
ants, their  adverse  claims  or  interests  in  derogation  of  that 
right.  Whether  there  is  sufficient  stated  in  the  complaint 
to  show  these  causes  valid,  is  not  a  question  here,  but  sup- 
posing there  is,  are  they  improperly  united?  We  think 
not,  and  that  the  objection  can  not  be  maintained.  (Civil 
Code,  sec.  380.) 

The  fourth  and  fifth  grounds  assigned  by  the  demurrer, 
that  "  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit,"  and  that  there  is  '^  no  equity  in  the 
bill,"  we  deem  well  taken. 

The  complaint  itself  shows  that  the  deed  of  Holder  to 
Gird  of  January  14,  1861,  was  made  after  Holder  had 
ceased  to  have  any  interest  in  the  land,  and  that  Gird  well 
knew  it,  and  that  at  the  time  the  decree  of  divorce  was 
granted  on  June  13,  1866,  the  defendant,  Alfred  Bethel, 
himself  was  the  owner  of  this  same  land  as  he  was  at  the 
date  of  the  deed  from  Holder  to  Gird.  It  does  not  appear 
from  the  complaint  that  either  Holder  or  Gird,  at  the  time 
of  that  decree,  or  at  any  time  since,  has  held,  or  claims  ta 
hold,  any  interest  in  said  land  adverse  to  plaintiffs'  alleged 
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right,  or  that  they  interfered  with  the  property  in  any 
manner  whatever. 

If  Bethel  was  the  owner  of  this  property  on  June  13, 
1866,  as  alleged,  we  can  not  perceive  how  the  previous 
transactions  between  Holder,  Gird,  and  Betliel,  discon- 
nected from  everything  subsequent  to  the  decree,  can  pos- 
sibly, in  any  view  of  the  case,  a£Fect  the  alleged  rights  of 
plaintiff  in  this  suit. 

The  alleged  fraudulent  transactions  between  these  parties 
took  place  over  four  years  previous  to  the  decree  of  divorce, 
and  over  four  years  before  the  right  sued  for  was  given  by 
the  legislature,  and  at  a  time,  so  far  as  the  complaint  shows, 
when  no  divorce  was  contemplated.  As  to  Osborn,  he  is 
merely  charged  in  the  same  allegation  with  Fliedner  with 
being  in  possession  of  the  city  lots,  claiming  some  interest 
therein  as  owner  thereof,  which  we  have  already  held  to  be 
insufficient. 

Again,  if  the  peculiar  circumstances  of  this  case  made  it 
necessary  for  plaintiff  to  get  the  decree  of  divorce  opened 
up,  in  order  to  reach  the  right  she  claims  in  this  suit,  which 
we  hold  was  not  the  case,  her  complaint  shows  on  its  face 
such  laches  as  would  bar  her  suit. 

She  states  in  her  complaint  sufficient  knowledge  on  her 
part,  at  the  time  she  obtained  her  divorce,  of  the  condition 
of  this  property,  to  have  put  her  on  inquiry  at  once,  and 
yet  the  complaint  does  not  show  that  she  made  any  effort 
at  all  at  that  time  or  since,  until  the  commencement  of  this 
suit,  over  thirteen  years  afterwards,  to  discover  the  actual 
condition  of  said  property,  nor  does  the  complaint  show 
when  she  did  obtain  this  information.  The  inquiry  was 
not  apparently  of  so  difficult  a  character  as  to  justify  such 
unreasonable  delay  in  one  who  had  some  knowledge  of  the 
matter  from  the  first.  The  case  in  4  Or.  30,  is  in  point  on 
this  question  of  laches. 

Upon  the  whole  we  are  satisfied  there  was  no  error  in  the 
court  below  in  sustaining  the  demurrers,  and  that  the  judg- 
ment should  be  affirmed. 

Judgment  is  affirmed. 
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JOHN  WEISS,  Appellant,  v.  THE  BOARD  OF  COUNTY 
COMMISSIONERS  OF  JACKSON  COUNTY,  AND 
HENRY  G.  YOUNG,  RESPONDENT^. 

The  Service  of  Notice  of  Appeal  must  precede  the  filing  of  the  unclertak 
ing  therefor,  and  simply  refiling  the  undertaking,  after  the  notice  of  ap- 
peal has  been  served,  will  not  answer. 

Appeal  from  Douglas  Coantj.  The  facts  are  stated  in 
the  opinion. 

B.  F.  Dowell,  for  appellant. 
A.  C.  Jones,  for  respondent. 

By  the  Court,  Watson,  J. : 

A  motion  has  been  made  in  this  case  to  dismiss  the  ap- 
peal upon  the  gronuds:  1.  That  the  notice  of  appeal  does 
not  sufficiently  describe  the  decree  appealed  from;  2.  That 
the  undertaking  for  appeal,  as  shown  by  the  transcript,  was 
not  filed  within  ten  days  after  service  of  the  notice  of  ap- 
peal, but  previous  to  such  service,  and  consequently  there* 
is  no  undertaking  for  this  appeal.  In  opposition  to  this 
motion,  appellant  has  filed  his  cross-motion,  askiug  leave  to 
file  said  undertaking,  or  file  a  new  one. 

In  our  opinion  the  notice  of  appeal  is  sufficient  in  the 
particular  objected  to  by  the  respondents.  The  date  and 
character  of  the  decree,  and  the  parties  in  whose  favor  ren- 
dered, are  all  set  forth  in  the  notice,  and  fully  identify  it. 
{Lewis  V.  Lewis,  4  Or.  210.) 

The  objections  to  the  undertaking  are,  however,  well 
taken.  The  service  of  the  notice  must  precede  the  filing  of 
the  undertaking  for  an  appeal.  (Dooling  v.  Moore,  19  Cal. 
81;  Buckholdery.  Byers,  10  Id.  481.)  Nor  will  refiling  of 
the  undertaking  now,  if  that  were  possible,  aid  this  appeal. 
But  as  it  satisfactorily  appears  that  appellant  has  given  his 
notice  of  appeal  in  good  faith,  and  that  he  has  failed, 
through  mistake,  to  file  an  undertaking  within  the  time 
allowed  by  law,  the  motion  to  dismiss  will  be  denied,  and 
the  appellant  has  leave  to  file  a  sufficient  undertaking  for 
appeal. 
34 
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ACTIONS. 

For  Breach  of  Pbomisb  of  Ma^biagb,  complaint  in  when  sufficient,  and 
plaintiff  entitled  to  recover  when.     See  La?iey  v.  Knott,  198. 

CoMMBNCBD  IN  WRONG  CouNTY,  but  removed  to  proper  county  before  an- 
swer, effect  of.     See  Weiss  v.  Betliel,  522. 
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See  Estates  of  Deceased  Persons, 
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AFFIDAVITS. 

Of  Sureties  on  Appeal,  when  to  be  filed.    See  State  v.  McKinrfwre,  207. 
For  Attachment,  ultimate  facts  only  to  be  stated  in.    See  Crattford  v. 

Boberts,  324. 
In  Proceeding  for  Contempt,  merely  evidence  and  not  a  pleading.    See 

State  V.  McKinnon,  487. 
To  Explain  Pleadings,  inadmissible.    See  CatUhwm  T.  Kmg^  138. 

AGREEMENTS, 
See  Contracts, 

ANTE-NUPTIAL  AGREEMENT, 
Affecting  Property  of  Decedent  must  be  proved  before  county  court, 
when.    See  WinkU  v.  WinkUy  193, 

appi:al, 

1,  Bill  of  Exceptions — Judge  must  Sign.  — ^A  statement  containing  the  testi- 
mony given  and  the  rulings  of  the  circuit  court  excepted  to  on  the  trial, 
although  certified  to  be  correct  by  the  attorneys  of  both  parties,  does  not 
become  a  bill  of  exceptions  unless  signed  by  the  judge,  and  can  not  be 
considered  as  such  on  an  appeal  to  the  supreme  court.  Singer  M/g, 
Co,  V.  Oraham,  17. 
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2.  Kecallino  Execution  after. — When  an  appeal  has  been  taken  from  a 

jadgment  and  undertaking  given  for  a  stay  of  proceedings,  an  execution 
issued  thereon  may  be  recalled  and  set  aside  by  the  circuit  court  on  mo- 
tion.    Bentley  v.  Jonea,  47. 

3.  Evidence  not  Produced  in  Lower  Court. — No  paper  or  other  evidence 

not  produced  at  the  hearing  of  the  motion  in  the  circuit  court  can  be 
considered  by  the  appellate  court.     Id. 

4.  Motion  to  Peri^ect,  when  Filed. — A  motion  to  perfect  an  appeal  by 

filing  a  new  undertaking  must  be  filed  before  a  motion  to  dismiss  the  ap- 
peal is  brought  on  for  hearing.     State  v.  McKinmore,  207. 

5.  Affidavits  of  Sureties  on — When  Filed. — Affidavits    showing    the 

qualifications  of  sureties  to  an  undertaking  must  be  filed  contempora- 
neously with  the  undertaking.     Id. ' 

6.  Amount  of  Undertaking  on. — An  undertaking  on  appeal  must  not  be 

limited  in  amount.     Id. 

7.  Bill  of   Exceptions — When  Silent,  What  Presumptions  Arise. — 

Where  a  bill  of  exceptions  is  silent  as  to  whether  certain  instructions 
were  given  which  are  necessary  to  sustain  the  judgment,  it  must  be  pre- 
sumed that  they  were  given,  and  especially  where  it  appears  that  other 
instructions  were  given  which  are  not  specifically  set  out  therein. 
State  v.  Dueker,  394. 

8.  The  Dismissal  of  an  Appeal  by  order  of  the  appellate  court,  for  defects 

in  the  undertaking  of  appeal  itself,  does  not  operate  as  an  affirmance  of 
the  judgment  appealed  from.     State  v.  AfcKinnon,  485. 

9.  Notice  of — Error  not  Assigned. — No  error  not  specifically  assigned  in 

the  notice  of  appeal  will  be  considered;  but  the  court  will  take  judicial 
notice  of  the  lack  of  jurisdiction  in  the  court  below,  appearing  on  the 
face  of  the  record.     Id.  487. 

10.  Idem. — A  statement  in  the  notice  that  ''the  decision  and  judgment  are 
against  law,"  is  not  specific  under  the  statute,'  and  should  be  disre- 
garded.    Id. 

11.  The  Service  of  Notice  of,  must  precede  the  filing  of  the  undertaking 
therefor,  and  simply  refiling  the  undertaking,  after  the  notice  of  appeal 
has  been  served,  will  not  answer.      Weiss  v.  Jacknon  Co.,  529. 

Decision    in    Proceeding    for   Contempt   not  disturbed  on  except  for 

errors  of  law,  or  want  of  jurisdiction  appearing  in  the  transcript.     See 

Staie  V.  McKinnarit  487. 
From  Justice's  Court  allowing  Reply  to  be  filed  on,  is  not  error,  when. 

See  Bohr  v.  Jaaars,  451. 
Judgment  Reversed  on,  where  Counsel  Permitted  to  Assume  facts  on 

the  argument,  which  were  not  proved,  when.     See  Tenny  v.  Mulvemey, 

513. 
Refusal  of  New  Trial  not  reviewable  on,  when.     See  Hallock  v.  CUy  of 

Portland^  29. 
Ruling  on  Challenge  of  Juror  not  reviewed  on,  when.    See  Hayden  v. 

Long^  244. 

ASSESSMENT  AND  TAXATION. 

1.  Writ  of  Review  to  Correct. — A  writ  of  review  may  be  prosecuted  to 
review  the  orders  made  by  the  board  of  equalization  of  a  county  correct- 
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ing  the  aasessment  of  an  individual  taxpayer.  Poppleton  v.  TamhUl  Co,, 
337. 

2.  Board  of   Equalization — Ixcrbasino  Assessments. — Said   board   of 

equalization  has  power  to  raise  the  assessment  of  a  taxpayer,  by  adding 
to  his  assessment  property  owned  by  him,  which  was  not  found  or  in- 
cluded in  his  assessment  by  the  assessor.     Id. 

3.  Fraudulent  Loans  to  Avoid  Taxation. — If  a  taxpayer,  having  a  large 

amount  of  notes  and  mortgages,  in  order  to  escape  the  payment  of  taxes 
on  the  same,  borrows  a  sum  of  money  of  a  person  residing  out  of  the 
county,  and  deposits  with  his  creditor  such  notes  and  mortgages,  for  the 
purpose  of  avoiding  the  payment  of  taxes  on  the  same,  such  notes  are 
taxable  in  the  county  where  such  taxpayer  resides;  and  such  deposit  on 
transfer  is  a  fraud  on  the  revenue  of  the  county.  And  it  is  competent 
for  the  board  of  equalization  to  try  this  question  of  fraud.     Id. 

4.  Notes  and  Mortgages  Taxable. —Notes  and  mortgages  are  property 

which  is  subject  to  taxation.     Id. 

ASSIGNMENTS. 

1,  For  the  Benefit  of  Creditors — Burden  of  Proof. — A  debtor  may 

make  an  assignment  of  his  property  in  trust  with  a  provision  that  it  be 
converted  into  money,  and  the  proceeds  thereof  distributed  equally 
among  his  creditors,  excepting  such  as  may  be  secured  by  mortgage,  and 
when  such  assignment  is  attached  for  fraud  and  illegality  by  a  creditor, 
the  onus  is  upon  him  to  establish  the  fraud  and  illegality  by  proof,  and  in 
order  to  defeat  it  on  that  ground,  it  must  be  shown  that  the  assignor  and 
assignee  both  participated  in  the  fraud.     Krtise  v.  Prindle,  158. 

2.  Assignment  Act  of  1878 — Attachment  Discharged — Interpleader. — 

Where  the  holder  of  a  promissory  note  commenced  an  action  on  it 
against  the  maker,  and  attached  his  property,  and  afterwards  the  de- 
fendant assigned  his  property  under  the  provisions  of  the  assignment  law 
of  October  18,  1878,  for  the  benefit  of  all  his  creditors,  and  the  assignee, 
before  judgment  was  obtained,  filed  a  motion  in  the  court  for  leave  to  in- 
terplead, in  order  to  have  the  attachment  dissolved,  and  the  court  denied 
such  motion:  Jleld^  That  under  the  code,  the  assignee  was  not  authorized 
to  interplead,  and  that  it  was  not  error  in  the  court  to  deny  the  motion. 
Held,  further,  That  in  such  case  the  afctachment  was  discharged  at  the 
date  of  the  assignment,  by  force  of  the  assignment  itself.     Ticfienor  v. 

Coggiru,  270. 

See  Composition  Agreement. 

ATTACHMENT. 

Affidavit  for-^Ultimate  Factts  only  to  be  Stated. — Under  the  act  of 
1876,  an  affidavit  for  an  attachment  need  not  state  the  probative  facts 
out  of  which  the  indebtedness  of  defendant  arose,  but  it  is  sufficient  if 
the  ultimate  facts  required  by  the  statute  be  shown  as  the  basis  of  the 
writ.     Crawford  v.  Roberta,  324. 

BiscifARGBD  BY  ASSIGNMENT  Under  assignment  act  of  1878,  when.  See 
Tidienor  v.  Coggins,  270. 

BALLOT. 

On  Colored  Papei^  illegal.    See  State  v.  McKinnon,  493. 


f 
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BANKS. 

Incorporation  op,  not  Prohibited  by  thb  CoNSTrr^rrioN,  except  for  issu- 
ing bills,  etc. ,  to  circulate  as  money.  See  Statt  v.  Hibemia  etc  Assockt' 
tioiif  396, 

BASTARD  CHILD. 

Agrkehent  por  Support  of,  Consideiution  for. — Where  the  putative  fa- 
ther of  a  bastard  child  agrees  with  the  mother  that  h^  will  pay  her  for 
boarding  and  clothing  such  child,  such  contract  is  without  consideration, 
and  can  not  be  legally  enforced.  The  mother  of  such  child  is  its  guard- 
ian and  bound  to  maintain  it.     Nifie  v.  Starr,  49. 


r'  BILL  OF  EIXCEPTIONS. 


Statement  of  testimony  and  rulings  is  not,  unless  signed  by  judge.     See 

Singer  M/ff,  Co.  v.  OraJiam,  17. 
When  Silent  as  to  Instructions  necessary  to  support  judgment,  they  will 

be  presumed.     See  State  v.  Ducker,  394. 

BOARD  OF  EQUALIZATION. 

Writ  of  Review  b'es  to  review  order  of  correcting  assessment.    See  Popple^ 

ton  V.  YanUiiU  Co.,  337. 
May  Raise  Assessment  of  individual  by  including  non-assessed  property. 

Id. 
Mat  tbt  Question  of  Fraud  in  loan  to  avoid  taxation.    Id. 

BOARD  OF  SCHOOL  LAND  COMMISSIONERS. 

Co-ordinate  Department  —  Decisions  not  Reviewable.  —  The  decisions 
of  the  board  of  commissioners  for  the  sale  of  school  and  university  lauds, 
etc.,  are  not  the  subject  of  review  by  the  courts.  The  board  is  not  an 
inferior  court  or  tribunal  over  which  the  circuit  courts  have  a  supervi- 
sory control,  but  a  co-ordinate  department  of  the  state  government, 
whose  discretion  and  decisions  the  courts  can  not  control.     Corpev. 

Brooks,  222. 

BOND, 

For  Conveyance,  Made  before  Donation  Act  enforced  after  patent  issues. 
See  Parker  v.  Pagers,  183. 

BREACH  OF  PROMISE  OF  MARRIAGE. 

1.  Complaint  in  Action  for,  what  Sufficient. — Where  it  is  averred  in 

the  complaint  that  the  respondent,  at  the  request  of  the  appellant,  prom- 
ised to  marry  him  at  such  time  as  she  should  come  from  Washington  city 
to  Portland,  Oregon,  at  his  request,  and  that  she  did  so  come  about  the 
fifteenth  day  of  April,  1878,  and  on  thatday  the  appellant  again piDmised to 
marry  her  about  the  twentieth  of  May,  1878,  but  instead  thereof,  on  the 
third  day  of  June,  1878,  married  a  Mrs.  Harvey,  although  he  had  notice 
all  of  said  time  that  respondent  was  ready  and  willing  to  comply  with 
her  said  agreement:  Held,  that  the  complaint  alleged  facts  suflScient  to 
constitute  a  cause  of  action.     Lahey  v.  Knott,  198. 

2.  Request  to  Marry  Unnecessary,  When. — If  appellant  agreed  with  and 

offered  to  marry  respondent  in  Washington,  and  afterwards,  by  mutual 
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consent  it  was  arranged  between  them  that  she  come  to  Oregon,  at  which 
place  the  marriage  should  be  consummated,  and  with  that  understanding 
respondent  did  come  to  Oregon,  and  was  than  ready  and  willing  to  marry 
him,  married  a  third  person,  then  the  respondent  was  entitled  to  recover 
without  first  showing  any  request  to  offer  to  marry  appellant.    Id. 

BROKERS. 

LoANiNa  Monet  on  Inadequate  security  released  from  liability  by  compo- 
sition Higr^ement  releasing  borrower.     See  Nioolai  v,  Lyon,  5Q, 

CHALLENGE. 
See  JuBORS. 

CHATTEL  MORTGAGES. 

See  MoRTQAOES. 

CHINESE. 

Emplotmbnt  of  on  Public  Works,  by  contractor,  forfeits  contract.  See 
CUy  of  Portland  v.  Baker,  356. 

COLOR  OF  TITLE. 

Entbt  under.  Presumption  as  to. — A  party  entering  land  under  color  of 
title  is  presumed  to  enter  and  occupy  according  to  his  title.  PhiUippi  v. 
Thompaonf  428. 

COMMON  CARRIERS, 

Negligence — Passenger  may  Land  at  Intermediate  Points. — A  passen- 
ger for  hire,  traveling  upon  a  steamboat,  has  a  right  to  go  ashore  at  any 
point  where  such  boat  may  land,  before  arriving  at  his  destination,  with- 
out forfeiting  his  rights  as  a  passenger  to  safe  ingress  and  egress.  Dice 
V.  W,  T,  dfc  L,  Co,,  60. 

COMPOSITION  AGREEMENT. 

1.  Effect  of,  as  to  Liability  of  Third  Persons. — L.,  a  broker,  undertook 

to  loan  money  for  N.  for  compensation,  upon  first-mortgage  security;  but 
through  negligence  loaned  the  money  on  second-mortgage  security,  and 
thereby  became  liable  to  N.  to  make  good  the  security.  Before  the  loan 
.  became  due,  N.  signed  a  composition  agreement  with  other  creditors  of 
the  borrower,  releasing  such  borrower  from  personal  liability  beyond  the 
lien  of  the  mortgage.  Held,  that  the  release  of  the  borrower  by  it  had 
the  effect  to  release  L.,  the  broker,  from  his  contingent  liability  to  N. 
Nicelai  v.  Lyon,  56. 

2.  Notice  Presumed  as  to  Condition  of  Property  Assigned. — Where  a 

composition  agreement  was  signed  in  which  it  was  stipulated  that  the 
creditors  did  not  waive  any  lien  either  of  them  had  upon  the  property 
assigned  by  the  agreement,  it  was  held,  that  the  creditors  were  presumed 
to  have  inquired  as  to  the  condition  of  the  property  and  the  liens  to 
which  it  was  subject,  and  that  to  avoid  such  agreement  it  must  appear 
that  active  fraud  was  practiced  upon  such  creditors.    Id. 
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CONSIDERATION. 

1.  Moral  Obligation,  When  not  Sufficient. — A  moral  obligation  unsap- 

ported  by  any  pre-exifiting  legal  obligation  is  not  a  sufficient  consideration 
to  sapport  an  express  contract  that  can  be  enforced  at  law.  ^ine  y. 
Starr,  49. 

2.  Agreement  to  Extend  Time  of  Payment  when  Void  for  Want  of. — An 

agreement  between  the  creditor  and  principal  debtor,  without  the  assent 
of  the  surety,  to  extend  the  time  for  the  payment  of  a  promissory  note, 
due  the  second  day  of  January,  1879,  until  after  harvest,  in  considera- 
tion that  the  debtor  would  pay  in  wheat,  is  insufficient  to  extend  the 
time  of  payment  upon  the  note;  such  agreement  is  void  for  want  of  con- 
sideration to  support  it,  for  the  reason  that  ''after  harvest"  is  an  indefinite 
and  uncertain  time.  Findley  v.  Hill,  247. 
Agreement  by  Putative  Father  to  Support  Bastard  child  is  void  for 
want  of.     See  Nine  v.  Starr,  49. 

CONSTITUTIONAL.  LAW. 

1.  Constitutional  Provision  Construed — Banks  may  be  Incorporated. — 

Section  1,  article  11,  of  the  constitution  of  Oregon  does  not  prohibit  the 
establishment  or  incorporation  of  banks,  excepting  only  banks  and  mon- 
e}'ed  institutions  with  the  privilege  of  making,  issuing,  and  putting  in 
circulation  bills,  checks,  certificates,  promissory  notes,  etc.,  to  circuhite 
as  money.     State  v.  Hihernia  etc,  Awociation,  396. 

2.  Constitutionality  of  Wagon  Road  Act. — The  acts  entitled  "An  Act  to 

provide  for  the  construction  of  a  road  in  Grant  and  Baker  counties,  to  be 
known  as  the  Eastern  Oregon  and  Winnemuca  Road,'*  approved  October 
19,  1872,  and  "An  Act  to  provide  for  the  construction  of  a  wagon  road 
up  the  south  bank  of  the  Columbia  river  from  near  the  month  of  Sandy, 
in  Multnomah  county,  to  the  Dalles,  in  Wasco  county,  approved  October 
23,  1872,  are  not  in  conflict  with  article  4,  sec.  23,  subd.  7,  of  the  consti- 
tution, which  declares  that  "the  legislative  assembly  shall  not  pass  spe- 
cial or  local  laws  in  any  of  the  following  enumerated  cases,  that  is  to  say, 
*  *  *  for  laying,  opening,  and  working,  on  highways,  and  for  the 
election  or  appointment  of  supervisors."  The  said  acts, of  the  legislative 
assembly  are  public  laws,  and  not  special  or  local  \skws,  within  the  mean- 
ing of  that  clause  in  the  constitution.  Allen  v.  Hirsch,  412. 
Board  of  ScnopL  Land  Commissioners  is  a  co-ordinate  branch  of  govena- 
emment,  not  subject  to  supervision  of  the  courts.  See  Corpe  v.  Brooks, 
222. 

CONTEMPT. 

1.  Proceeding  for— Affidavit  merely   Evidence. — A   counter  affidavit 

filed  in  a  proceeding  for  contempt,  is  not  a  "pleading,'*  but  evidence 
merely,  and  the  facts  stated  in  it  may  be  rebutted  by  other  evidence 
without  a  formal  replication.     State  v.  McKinnon,  487. 

2.  Idem — Questions  of  Fact  in  not  Examined  on  Appeal. — The  question 

upon  the  hearing  of  a  rule  to  show  cause,  as  well  as  the  question  on  the 
trial  of  a  proceeding  for  contempt,  are  those  of  fact  merely,  to  be  deter- 
mined on  all  the  evidence  taken  by  the  court  below,  and  this  coort  will 
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not  disturb  such  detennination,  unless  for  errors  of  law  or  want  of  juris- 
diction,  appearing  upon  the  transcript.  Id. 
3.  Idem— Jurisdiction  only  Exsrcised  during  Term. — The  judge  of  the 
circuit  court,  in  vacation,  has  no  power  to  hear  and  determine  charges  of 
contempt  for  disobeying  judgments  or  orders  of  court.  The  exclusive 
jurisdiction  over  such  charges  belongs  to  the  court  whoso  judgments  or 
orders  have  been  disobeyed,  and  can  only  be  exercised  during  term.     Id. 

CONTRACTS. 

1.  Severable,  What  is. — T.  contracted  to  cut  and  deliver  at  the  mill  of  M. 

one  million  feet  of  merchantable  logs  within  the  year,  at  four  dollars  and 
twenty-five  cents  per  thousand  feet,  to  be  scaled  and  received  as  each 
one  hundred  thousand  feet  were  placed  in  a  certain  creek.  Held,  that 
the  contract  was  severable  and  not  entire.     Tenny  v.  Mulvaney,  129. 

2.  Forfeiture  op,    by   Employing   Prohibited  Laborers. — Where  the 

statute  declares  that  the  employment  of  certain  laborers  on  the  ptiblic 
works  shall  render  null  and  void  a  contract  by  a  contractor  with  a  muni- 
cipal corporation,  such  contract  is  forfeited  by  the  contractor  on  the  do- 
ing the  unlawful  act,  and  the  corporation  may  disregard  the  contract 
without  resorting  to  a  court  of  equity  to  annul  the  contract.  CUy  of  Port- 
land V.  Baker,  356. 

3.  Promise  to  Pay  for  Services  of  Pauper  not  Implied. — Where  ser- 

vice has  been  performed  by  a  relative,  or  by  a  person  who  is  a  pauper  or 
in  indigent  circumstances,  the  law  will  not  imply  a  promise  to  pay  for 
such  service,  but  an  express  hiring  must  be  proved  in  order  to  support  a 
claim  for  wages.     Bennett  v.  Stephen,  444. 

4.  Agreement  for  Wages  Pending  Gratuitous  Service,  What  will  Con- 

stitute.— B.,  while  a  minor,  entered  the  service  of  S.  as  a  member  of  his 
family,  with  the  understanding  that  she  was  not  to  have  pay  for  such 
service;  but  subsequently  she  expressed  dissatisfaction  to  S.  that  she  was 
not  receiving  pay  for  her  services;  whereupon  S.  told  her  "  he  would  pay 
her  for  her  work."  Held,  that  this  constituted  an  understanding  or 
agreement  of  hiring,  and  that  B.  was  entitled  to  recover  their  reasonable 
value  for  services  thereafter  rendered,  notwithstanding  the  agreement 
under  which  the  services  were  originally  begun.     Id. 

By  Putative  Father  to  Support  Bastard  child,  void,  for  want  of  con- 
sideration.    See  Nine  v.  Starr,  49. 

Breach  of  Promise  of  Marriage,  sufficiency  of  complaint  in  action  for, 
and  request  to  marry  unnecessary,  when.     See  Lahey  v.  Knoti,  198. 

Moral  Obligation  not  Sufficient  Consideration  to  support  express  con- 
tract.    See  Nine  v.  Starr,  49. 

Extending  Time  of  Payment,  when  Void  for  want  of  consideration,  as  to 
surety.     See  Findley  v.  HUl,  247. 

Parol  Agreement  for  Division  of  Stream  may  be  enforced  in  equity, 
when.     See  Coffman  v.  Bobbins,  278. 

See  Composition  Agreement. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence. 
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CONVEESION. 

Bt  Shsbiff  of  Monet  OoLLScrrsD  fob  Taxes,  evidence  of.     See  State  t. 

DaU,  229. 
Allegation  of  Ownebship  in  action  for,  necessity  of.    See  Johnson  t.  Ore* 

gon  SUam  Navigation  Co.,  35. 

CONVEYANCES. 
See  Deeds;  Fraudulent  Conveyances. 

CORONERS, 

1.  Fees  of,  fou  Summonino  Juby. — Where,  in  a  statement  of  expenses  of  a 

coroner's  inquest,  returned  by  the  coroner  to  the  county  court,  said 
coroner  has  charged  five  dollars  for  summoning  a  jury,  the  court  may,  in 
its  discretion,  allow  a  less  sum.     Cook  v.  MuUnomah  Co.,  170. 

2.  Idem— County  Cox^t  may  Allow  in  its  Discbetion. — No  fee  is  fixed 

by  the  statute  for  the  coroner  for  summoning  a  jury  of  inquest.  The 
county  court  may  fix  the  compensation  in  such  case.  The  finding  and 
order  of  such  county  court,  in  such  a  case,  is  not  the  subject  of  a  writ  of 
review.     Id. 

CORPORATIONS. 

1.  SuBSCBiFTioN  TO  Stock.  — Articles  were  filed,  under  the  general  incorpo- 

ration law,  to  incorporate  the  Oregon  Central  Railroad  Company,  with  a 
capital  stock  of  seven  million  two  hundred  and  fifty  thousand  dollars, 
divided  into  seventy-two  thousand  Ave  hundred  shares  of  one  hundred 
dollars  each.  Six  different  persons  subscribed  one  share  each,  when  one 
of  them,  in  behalf  of  the  corporation,  made  a  subscription  in  the  fol- 
lowing words:  ''Oregon  Central  Railroad  Company,  by  G.  L.  Woods^ 
chairman,  seventy  thousand  shares,  seven  million  dollars: "  Held,  that 
this  subscription  for  the  company  was  a  nullity,  and  that  those  who  had 
subscribed  the  six  shares  could  not  lawfully  elect  a  board  of  directors  and 
organize  the  corporation,  and  that  a  board  of  directors  elected  by  them 
could  not  lawfully  transact  business  for  the  corporation:  HoUaday  v. 
EUioU,  84. 

2.  Power  of  Dibectobs — Futube  Pbofits. — In  forming  a  corporation  un. 

der  the  statutes  of  Oregon,  it  is  the  province  of  the  corporation  to  per- 
fect the  corporation  by  opening  stock  books  and  obtaining  subscribera  to 
the  capital  stock.  The  corporators  have  no  power  to  make  regulations 
which  shall  bind  the  action  of  the  directors  in  disposing  of  the  future 
profits  of  the  corporation,  except  so  far  as  the  same  are  regulated  in  the 
articles  of  incorporation.     Coyote  etc.  Mining  Co.  v.  Ruble,  284. 

3.  Futube,  Propebty  Held  fob. — The  corporators  may  receive  and  hold 

property  for  the  use  of  the  corporation  to  be  formed  by  them.     Id. 

4.  Stockholdsb. — ^A  person  may  be  a  corporator  who  is  not  a  stockholder. 

Id. 

5.  Recobds  only  Evidence. — The  proceedings  of  a  corporation  must  be 

shown  by  its  records.     Id. 

6.  Assessment,  Liability  fob. — To  make  a  stockholder  liable  to  pay  an 

assessment  on  his  stock,  the  assessment  must  be  made  by  the  direotors, 
which  must  be  proved  by  the  records  of  the  corporation.    Id. 
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7.  Stockholdebs*  Aorbbment. — Agreements  made  by  the  atockholders  of  a 

corporation  before  it  is  organized  by  electing  directors,  to  become  bind- 
ing most  be  adopted  or  agreed  to  by  the  corporation  or  the  directors 
thereof  after  it  is  organized.    Id. 

8.  Stook  must  bb  Subscribed. — ^The  stock  to  a  corporation  necessary  to  its 

oiganization  mast  be  -subscribed  before  the  corporation  can  be  legally  or- 
ganized.    Id. 

9.  SuBscBKnioNS,  HOW  Madb — ExFRBSS  AuTHOBTiT. — To  render  a  person 

liable  as  a  stockholder  to  a  corporation,  he  must  sign  his  name  to  the  sub- 
scription of  stock,  or  authorize  an  agent  to  do  it  for  him,  and  this  au- 
thority must  be  express,  and  not  implied.    Id. 

10.  Original  Stockholders — Estoppel. — All  original  stockholders  are  only 
made  liable  on  their  subscriptions  for  stock  by  a  writing,  and  are  all 
equal  before  the  law,  and  there  is  no  estoppel  between  them.     Id. 

11.  Directors. 'Papers  and  agreements  made  by  persons  contemplating  be- 
coming stockholders  to  a  corporation  before  an  organization,  and  not  in- 
tended to  be  subscriptions  to  stock,  and  relating  to  the  future  manage- 
ment of  the  corporation,  do  not  give  authority  to  the  secretary  of  the  cor* 
poration  to  place  the  names  of  the  persons  who  subscribed  such  papers 
and  agreements  in  the  list  of  stockholders  on  the  stock  book.    Id. 

12.  Notice  to  Stockholders — ^Estoppel. — In  an  action  by  a  corporation  to 
recover  a  subscription  to  stock,  the  conditions  of  the  subscription  may 
be  inquired  into,  for  both  parties  are  chargeable  with  notice  of  such  con- 
ditions, and  there  is  no  estoppel     Id. 

13.  Stockholder  Bequired  to  Oonvet  to  Company,  When.— Where  R, 
purchased  with  his  own  money  certain  mining  claims,  with  the  under- 
standing that  he  would  transfer  the  same  to  a  company,  of  which  he  was 
one,  which  company  was  to  own  these  claims,  with  other  claims,  which 
were  to  be  worked  together,  it  being  necessary  to  so  work  them  to  secure 
water-rights  to  make  the  whole  vidnable;  and  R.,  after  securing  in  his 
own  name  claims  which,  if  held  by  him  in  severalty,  would  greatly  in- 
jure the  other  claims  of  the  company,  may  be  required  to  convey  to  the 
company,  on  being  tendered  to  him  the  money  he  paid  for  such  claims. 
Id. 

Banks  icat  be  Inoorporated  under  the  Constitution,  except  for  issuing 
bills,  eta,  to  circulate  as  money.  See  State  v.  JSibemia  etc,  AssodtUion, 
396. 

Appropriation  of  part  of  Public  Road  bt,  for  toll  road,  with  or  without 
agreement  with  county  court,  when  valid,  and  effect  of.     See  Douglas 
CoufUy  Road  Co.  v.  CanyonvUle  etc.  Road  Co.t  102;  Id.  263. 
See  Foreign  Corporations,  Franchise. 


CO-TENANCY. 
In  Crop  between  landlord  and  tenant  exists,  when.    See  Cooper  v.  McOrew^ 
327. 

COUNSEL. 

Assumption  bt,  of  Facts  not  Proved,  is  error  sufficient  to  reverse  judg- 
ment, when.    See  Tenny  v.  Mulvaney,  513. 
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COUNTY  COURT. 

1.  Writ  of  Revisw  Lies  to  Correct  Errors  of,  in  Coiwrr  Business. — 

Under  section  875  of  the  code,  no  appeal  lies  from  the  decisions  of  the 
county  court  in  the  transaction  of  county  business,  but  sach  decisiona 
may  be  reviewed  upon  writ  of  review.  Mountain  v.  MuUnomdh  Co,, 
470. 

2.  Militia  Companies — Durr  of  County  Court  to  Provide  Abmort. — 

It  is  the  duty  of  the  county  court  of  each  county  in  which  there  shall  be 
an  organized  volunteer  company,  upon  application  to  the  commanding 
officer  thereof,  to  provide  an  armory  and  armorer,  and  to  audit,  allow, 
and  cause  to  be  paid  the  necessary  expense  of  the  same  to  an  amount 
not  exceeding  fifty  dollars  per  month;  and  if  the  county  court  shall 
refuse  so  to  do,  its  proceedings  may  be  reviewed,  by  writ  of  review,  as 
provided  for  in  the  code.     Id. 

Has  Discretion  as  to  Allowance  of  Coroner's  Fees  for  summoning 
jury,  and  decision  not  reviewable.     See  Cook  v.  AfvUnomah  Co.,  170. 

May  Agree  to  Appropriation  of  Part  of  Public  Road  by  a  corporation. 
See  Douglas  County  Road  Co,  v.  CanyonvUU  etc.  Road  Co.,  102. 

Power  of,  to  Award  Dabiages  where  Materials  for  repairing  public 
roads  taken  from  one's  land.     See  Kendall  v.  Post,  141. 

Jurisdiction  of,  over  Distribution  of  Personalty  of  decedents,  exclu- 
sive, and  ante-nuptial  agreement  affecting  such  distribution  should  be 
proved  before.     See  Winkle  v.  Winkle,  193. 

Orders  of,  in  Settlement  of  Estates,  final,  if  duly  made  and  not  appealed 
from,  and  no  relief  in  eqxdty.     Id. 

COURT. 

Discretion  of,  as  to  ADSfiTTiNO  Evidence  which  counsel  undertakes  to 
render  material     See  Bennett  v.  Stephentt,  444. 

Discretion  of,  as  to  motions  for  new  trial.     See  State  v.  McDonald,  1 13. 

Discretion  op,  as  to  Permitting  Withdrawal  of  Questions  submitted 
to  obtain  special  findings.     See  Rohr  v.  Isaacs,  451. 

Findings  on  Trial  by  regarded  as  a  verdict.  See  Hallock  v.  City  of  Port- 
land, 29. 

See  County  Court;  Justices  of  the  Peace;  Board  of  School  Land 

Commissioners. 

COVENANTS. 
In  Deed,  Estoppel  by.     See  Bayley  v.  McCoy,  259. 

CRIMINAL  LAW. 

1.  Accomplice,  Testimony  of. — In  a  criminal  case  the  testimony  of  an  ac- 

complice is  not  alone  sufficient  to  warrant  a  conviction.  State  v.  Odell, 
30. 

2.  Idem — Corroborating  Testimony. — ^Proof  that  the  prisoner  was  in  the 

same  town  about  the  time  of  the  alleged  commission  of  the  crime  is  not 
alone  sufficient  to  corroborate  the  testimony  of  an  accomplice  and  war- 
rant a  conviction,  and  it  is  the  duty  of  the  court  to  so  insteuct  the  jury 
when  asked  to  do  so  by  the  defendant.     Id. 
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3.  HoinciDE — View  of  Premises  by  Jury — Presence  of  Defendant — 

Waiver. — Where,  on  a  trial  for  murder  in  the  first  degree,  the  court, 
upon  the  application  of  the  state,  directed  a  view  of  the  place  of  the 
alleged  killing  by  the  jury:  Held,  that  the  omission  by  the  court  to 
provide  for  the  presence  of  the  defendant  or  his  counsel  at  the  view,  no 
application  therefor  having  been  made  by  the  defendant  or  his  counsel 
at  the  time  the  view  was  ordered,  was  not  error.     State  v.  Ah  Lee,  214. 

4.  Deliberation  and  Premeditation — Inference  from   Fact& — Direct 

proof  of  deliberation  and  premeditation  is  not  required,  but  may  be  in- 
ferred from  proven  facts.  Three  men,  all  armed  with  deadly  weapons, 
made  a  simultaneous  attack  upon  a  third,  in  a  Chinese  Joss-house,  and 
killed  him,  one  having  approached  the  deceased  from  behind,  and  with- 
out saying  a  word,  struck  him  a  deadly  blow  on  the  head  with  a  hatchet, 
while  the  others  fired  two  shots  into  his  body  in  rapid  succession:  Ueld^ 
that  these  facts  warranted  the  jury  in  concluding  that  the  killing  was 
preconcerted,  and  that  the  design  to  take  the  life  of  the  deceased  was 
formed  in  cool  blood.     Id. 

5.  Indictment — Distinct  Criminal  Acts. — Where  the  statute  makes. the 

commission  of  different  acts  a  crime,  and  uses  the  word  or  connecting 
these  acts,  an  indictment  is  good  which  charges  the  defendant  with  the 
commission  of  more  than  one  of  such  acts,  using  the  conjunction  mid  to 
connect  them  in  the  indictment.     State  v.  DaU^  229. 

6.  Conversion  of  Public  Money  is  Larceny. — Money  collected  by  a  sheriff 

for  taxes  is  the  property  of  the  county  in  the  hands  of  the  sheriff,  and  he 
may  be  guilty  of  larceny  by  converting  the  same  to  his  own  use.     Id. 

7.  Larceny  of  Different  Articles,  One  Offense. — Where  a  person  is 

charged  with  the  larceny  of  a  horse,  saddle,  and  bridle,  taken  at  the 
same  time  and  place,  and  from  the  same  person,  the  whole  transaction 
constitutes  but  one  crime,  and  but  one  indictment  can  be  sustained  for 
such  taking,  and  if  the  prosecution  see  proper  to  split  up  the  transaction 
into  two  offenses,  by  causing  two  indictments  against  such  perspn  for  that 
which  is  but  one  crime,  a  conviction  or  acquittal  on  one  may  be  pleaded 
as  a  bar  to  a  subsequent  prosecution  on  the  other.  State  v.  McCormack, 
236. 

8.  Idem. — When  a  man  has  done  a  criminal  act  the  prosecutor  may  carve  as 

large  an  offense  out  of  the  transaction  as  he  can,  yet  he  must  cut  only 
once.    Id. 

9.  Larceny — Money  Paid  by  Mistake. — One  who  receives'money  from  an- 

other to  which  he  knows  he  is  not  entitled,  and  which  he  knows  has  been 
paid  to  him  by  mistake,  and  conceals  such  overpayment,  appropriating 
the  money  to  his  own  use,  with  intent  to  defraud  the  owner  thereof,  is 
guilty  of  larceny.    State  v.  Dueker,  394. 

CROP. 

Landlord  and  Tenant  are  Co-tenants  in,  when.  See  Cooper  v.  McOrew, 
327. 

CUSTOM. 

Proof  of.  When  Required. — Where  a  plaintiff  alleges  a  right  to  appropriate 
water  under  a  local  custom,  and  such  allegation  is  denied,  the  plaintiff 
must  prove  such  custom  and  a  compliance  therewith.    The  court  does 
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not  take  Judicial  knowledge  of  local  castoms  concerning  water  ri^t& 
To  claim  and  hold  water  appropriated  under  a  local  cuBtom,  such  as  is 
recognised  by  the  act  of  congress  of  the  twenty-sixth  day  of  July,  1866, 
the  claimant  must  allege  and  prove  a  custom  such  as  is  named  in  said  act. 
Lewis  v.  McClurty  273. 

DEBTOR  AND  CREDITOR. 
See  AssiOKMKifTs,  Gomfosition  AOREEMlUn'. 

DECLARATIONS. 
Ov   Deceasbd    PlERSONS   CoNCSRNiNO    PjEDio&SE,  when   admissible.     See 
Thompson  v,  Woolf^  454. 

DEEDS. 

1.  Mistake  in,  Qrantor  must  be  Pabtt  to. — ^In  order  to  show  a  mistake 

in  a  deed,  it  must  be  shown  that  the  grantor  was  a  party  to  the  mistake. 
Bemillard  v.  PrescoU,  37* 

2.  Idem — Degree  of  Proof. — ^In  order  to  establish  a  mistake  in  a  deed,  it 

is  necessary  that  the  mistake  be  tfhown  by  clear  and  convincing  proof, 
since  the  evidence  must  overcome  the  strong  presumption  existing  in 
favor  of  written  instruments,  which  should  not  be  annulled  by  uncertain 
and  contradictory  testimony.     Id* 

3.  Reservation  in. — Where  a  person  owning  a  tract  of  land  sells  a  portion 

thereof  which  is  surrounded  by  his  other  lands,  and  describes  the  lands 
conveyed  by  metes  and  bounds,  and  then  excepts  a  strip  included  in 
these  bounds  oflT  of  three  sides  of  the  land  so  described,  for  a  road:  HtH, 
that  the  fee  passes  by  the  deed  subject  to  the  right  of  way  for  a  road. 
Abraham  v.  Abbott^  53. 

4.  Undue  Influence  must   be  Clearly   Shown   to    Set   Conveyance 

ASIDE.— In  order  to  warrant  a  court  of  equity  in  setting  aside  a  deed 
alleged  to  have  been  executed  under  undue  influence,  exercised  by  the 
grantee  over  the  grantor,  the  evidence  must  clearly  establish  that  such 
influence  was  exerted,  and  that  the  deed  was  executed  by  reason  of  such 
influence,  and  would  not  have  been  executed  had  not  the  influence  been 
exerted,  and  that  the  deed  was  not  the  free  act  of  the  grantor.  Biglow 
v.  LeabOf  147. 

5.  Two  Conveyances  Executed   at  the  Same  Tims  between  the  same 

parties,  and  relating  to  the  same  subject-matter,  should  be  construed 
together  as  forming  parts  of  a  single  conveyance.  Kruse  v.  PrindU^ 
158. 

6.  Reservation  of  Wharf,  Privileoes  in,  where  Land  Bounded  on 

Tide  Water. — Where,  in  a  conveyance  of  a  lot  bounded  on  tide  water, 
the  grantor  reserves  all  privileges  around  said  lot,  it  is  a  reservation  of 
the  right  of  wharflng.     Parker  v.  Rogers^  183. 

7.  Mistake  in  must  be  Mutual. — A  mistake  in  a  deed  or  written  instrument 

will  not  be  corrected  and  reformed,  unless  the  mistake  is  shown  to  be 
mutual  and  clearly  proven  by  satisfactory  evidence.  McCoy  v.  Bayley, 
196. 

8.  Right  of  Way  to  Flow  Water— Grant  Construed.— Where  S.  granted 

to  C.  all  the  water  in  a  certain  creek,  and  the  right  to  convey  such  water 
over  the  land  of  S.  to  the  land  of  C,  and  granted  to  C.  the  rig^t ''  to 
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enter  upon  lot  one  (land  of  S.),  and  bnild,  maintain,  repair,  and  keep  up 
and  in  operation,  all  claims,  ditches,  pipes,  aqueducts,  or  flumes  necessary 
and  proper  for  the  conveyance  of  said  water  to  the  premises  of  said  C," 
such  conveyance  gives  to  C.  the  right  to  construct  several  canals  or 
courses  for  the  water  over  said  premises  of  S.    Spear  v.  Cook,  380. 

9.  Idem. — By  such  conveyance,  the  grantee  has  the  right  to  convey  all  the 

water,  and  at  diflferent  times  and  places.    Id. 

10.  Idem. — Such  grantee  may  first  construct  a  ditch  and  take  part  of  the 
water,  and  afterwards  construct  another  ditch  to  convey  the  balance,  or 
enlarge  the  first  ditch.     Id. 

11.  Idem. — Such  grantee  may  also  change  his  ditch  when  located,  if  such 
change  is  necessary  to  enable  him  to  convey  the  water  in  a  convenient  and 
reasonable  manner.     Id. 

12.  Idem — ^Right  to  Float  Wood. — Such  grantee  may  also  float  wood 
through  his  ditch,  provided  he  does  not  thereby  injure  the  grantor.     Id. 

Deeds  Keciteo  in  Conveyance  to  Plaintiff,  in  ejectment,  admissible  on 

part  of  defendant.     See  PhiUippi  v.  Thompson^  428. 
Estoppel  by  Kecitals,  admissions  or  covenants  in  exists,  when.     See  Bayley 

V.  McCoy,  259. 

DENIALS. 

On  Information  and  Belief  sufficient,  when.     See  Sherman  v,  Osbom,  66. 

DIVORCE. 
See  Makrlage  and  Divorce. 

DONATION  ACT. 

1.  Final  Proof  under — Dower. — The  widow  of  a  donee  holding  under  the 

fourth  section  of  the  donation  act,  when  such  donee  dies  before  final 
proof  is  made,  is  entitled  to  dower  in  her  husband's  half  of  the  claim. 
Loce  V.  Love,  23. 

2.  Husband's  Estate,  How  Descends. — ^When  such  donee  dies  after  four 

years'  residence  and  cultivation,  but  before  final  proof  is  made,  his  widow 
is  entitled  to  an  equal  portion  with  the  children  or  heirs  of  the  deceased, 
in  fee,  and  to  dower  in  the  remaining  portion  which  descends  to  tin  chil- 
dren or  heirs.     Id. 

3.  Bond  for  Deed  Made  Prior  to  Passage  of  Act. — A  bond  for  a  deed 

to  land,  made  prior  to  September  27,  1850,  can  be  enforced  against  the 
obligee  after  he  obtains  a  patent  from  the  United  States  under  the  act  of 
September  27,  1850.     Parker  v.  Rogers,  183. 

DOWER. 

Widow  not  Immediately  Entitled  to  Third  of  Rents  and  Profits. — 
A  widow  is  not  entitled,  immediately  on  the  death  of  her  husband,  to  re- 
ceive one  third  of  the  rents  and  profits  of  the  lands  of  which  he  was  the 
owner  and  died  seised,  in  right  of  her  dower  interest  therein,  but  the  ex- 
ecutor or  administrator  of  the  estate  is  entitled  to  the  possession  and 
control  of  the  same,  and  to  receive  the  rents  and  profits  thereof,  to  be 
applied  to  the  satisfaction  of  claims  against  the  estate.  Leonard  v.  Grant, 
276. 
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Under  Donation  Act,  where  husband  dies  before  final  proof,  widow  entitled 
to.     See  Love  v.  Lovt,  23. 

DRUNKENNESS, 

Is  NOT  Contributory  Nrgugence,  when.    See  Davis  v.  Oregon  Ae  California 
B.  R.  Co.,  172, 

DYING  DECLARATIONS. 

Believ  in  CmusTiANrnr  Unnecessary  to  render  admissible.    See  StaU  ▼. 
Ah  Lee,  214. 

EASEMENTS, 

Grant  or  Right  or  Way  to  Flow  Water  across  land,  construction  and 

effect  of.     See  Spear  v.  Cooh,  380. 
Grant  or  Right  or  Way  roR  Mill  Race  is,  and  how  construed.    See 

MUUr  V.  Vaughn,  333. 

EJECTMENT. 

1.  Title  must  be  Pleaded  in. — In  an  action  of  ejectment,  where  the  de- 

iendant  merely  traverses  the  allegations  in  the  complaint,  and  does  not 
set  up  title  in  himself  or  another,  the  defendant  will  be  confined  in  his 
testimony  to  such  facts  only  as  tend  to  show  the  weakness  of  the  plaint- 
iflTs  title.     Phillippi  v.  Thompnon,  428. 

2.  Idem — Evidence. — Where  the  plaintiff  in  his  evidence  produces  a  con- 

firmatory deed  to  establish  his  title,  in  which  is  recited  other  deeds  by 
their  dates,  through  which  plaintiff  deraigns  title,  it  is  competent  for  de- 
fendant to  offer  in  evidence  and  produce  these  deeds  recited  to  show  the 
boundaries  of  the  land  claimed  by  the  plaintiff.  Id. 
Judgment  in,  Conclusive  as  to  title  and  right  of  possession.  See  HiU  v. 
Cooper,  254. 

ELECTIONS. 

1.  A  Ballot  Written  or  Printed  on  Colored  Paper  is  Illegal,  and  should 

be  rejected  at  any  election  held  under  the  general  laws  of  this  state, 
StaU  V.  McKinnon^  4d3. 

2.  In  Case  or  a  Tie  there  is  no  Election. — Where,  at  an  election  held  un- 

der the  laws  of  this  state,  two  or  more  candidates  receive  the  highest  and 
an  equal  number  of  votes  for  the  same  office,  neither  is  elected,  nor  can 
either  rightfully  exercise  the  duties  of  such  office  imtil  the  matter  has 
been  decided  by  lot,  and  he  has  been  declared  duly  elected  in  the  manner 
provided  in  the  code.  Id. 
In  Municipal  Corporations,  Jurisdiction  as  to  Contests  in,  of  board 
of  trustees,  not  exclusive,  when.     See  State  v.  MeKinnon,  493. 

EQUITY, 

Suit  to  Quiet  Title  in  Wild  Land. — One  owning  wild  lands  which  he  holds 
by  deed  from  one  seised  by  deed,  is  in  such  possession  as  to  enable  him 
to  bring  a  suit  in  equity  to  remove  a  cloud  from  the  title,  under  section 
600  of  the  code.     Thompson  v.  Wool/,  454. 

Court  or,  will  not  Restrain  Road  Supervisor  from  taking  materials  to 
repair  roads,  except  in  case  of  oppression.     See  Kendall  ▼.  Poet,  141. 


Index.  547 

Suit  ik,  to  Recover  Rejected  Claim  against  Next  of  Kin,  after  final 
settlement,  not  maintainable,  when.    See  Grange  Union  v.  Burkhart,  51. 

No  Relief  in,  against  Final  Order  of  County  Court  in  distribution  of 
estates,  when.     See  Winkle  v.  Winkle,  193. 

Parol  Agreement  for  Division  of  Stream,  when  enforced  in.    See  Coff- 

man  v.  Bobbins,  278. 

See  Injunctions. 

ERROR. 

AssuMiNO  Factis  not  in  Evidence. — It  is  error  sufficient  to  reverse  a  judg- 
ment to  permit  counsel  to  state,  against  objection,  facts  not  in  evidence 
and  pertinent  to  the  issue,  or  to  assume,  argtiendo,  such  facts  to  be  in  the 
case  when  they  are  not.  Tenny  v.  Mulvaney,  513. 

Not  Assigned  in  Notice  of  Appeal,  not  considered.  See  State  v.  Mc* 
Kinnon,  487. 

Judgment  against  One  •Joint  Wrong-doer  is,  when.  See  Cauthom  v. 
King,  138. 

Admission  of  Slight  Evidence  of  fact  in  issue  is  not.  See  EUnns  v.  Par- 
risk,  330. 

Allowing  Reply  to  be  Filed  on  ak  Appeal  from  a  justice's  court  is  not, 
when.     See  Bohr  v.  Isaacs,  451. 

Omission  to  give  Instructions  as  to  matters  pertinent  is  not,  when.  See 
Page  v.  Finley,  45. 

Refusal  to  Permit  Answers  to  questions  not  pertinent  is  not.  See  Lahey 
V.  KnoU,  198. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Final  Settlement  of  Estate — Rejected  Claim.  —Where  one  having  a 

claim  against  the  estate  of  a  deceased  person  presented  it  to  the  admin- 
istrator, for  allowance,  and  it  was  rejected  by  him,  and  no  action  was 
afterwards  commenced  by  the  claimant  against  the  administrator  to  es- 
tablish its  validity,  the  holder  thereof  can  not,  after  the  final  settlement 
of  the  administration  accounts,  maintain  a  suit  in  equity  to  recover  the 
claim  from  the  next  of  kin  of  the  deceased  person  out  of  any  distributive 
share  which  he  may  have  received.     Orange  Union  v.  Burkhart,  51. 

2.  Administration  —  Jurisdiction  of  County  Court  —  Distribution  of 

Personal  Property. — The  county  court  has  exclusive  jurisdiction  over 
the  distribution  of  the  personal  property  of  deceased  persons,  and  if 
there  be  an  antenuptial  contract  which  affects  such  property,  it  should  be 
proved  before  such  court,  and  the  rights  of  the  parties  thereunder  de- 
termined by  such  county  court.     Winkle  v.  Winkle,  193. 

3.  Idem — Orders  Final,  When. — ^If  parties  interested  in  the  estate  do  not 

appeal  from  orders  of  the  county  court,  duly  made,  such  orders  become 
final,  and  can  not  be  inquired  into  in  a  court  of  equity.     Id. 

ESTOPPEL. 

1.  Must  be  Pleaded, — An  estoppel,  to  be  relied  upon,  must  be  pleaded 

where  there  is  an  opportunity  to  plead  it.     Beniillard  v.  PrescoU,  37. 

2.  By  Recitals,  Admissions,  or  Covenants  in  Deed. — Where  it  distinctly 

appears  in  a  deed  of  conveyance  of  real  estate,  either  by  recital,  an  ad- 
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nussion,  a  covenant,  or  otherwise,  that  the  parties  actually  intended  to 
convey  and  receive  reciprocally  a  certain  estate,  they  will  be  estopped 
from  denying  the  operation  of  the  deed  according  to  this  intent.  Baylty 
v.  McCoy,  259. 
Between  Stockholders  or  CoapoRATioN  no  estoppel  exists,  and  condi- 
tions of  subscription  may  be  inquired  inta  See  Coyote  etc  Mining  Co. 
V.  BubU,  284. 

EVIDENCE. 

1.   As  TO  PUBCHASB  PBICE  OF  HOBSES  KILLED  BY  RaILBOAD,  ImXATEBIAI.. — 

In  an  action  to  recover  the  value  of  horses  killed  by  a  railroad,  the 
plaintiff,  testifying  as  to  the  value  of  the  horses,  stated  on  cross-examina- 
tion that  he  bought  and  paid  for  them  in  sheep  at  a  stated  price.  The 
defendant  then  asked  where  he  got  the  sheep,  how  much  he  paid  for 
them,  and  whether  they  had  been  sheared:  HM,  that  such  questions 
were  irrelevant.    Holstine  v.  0.  d:  C.  R,  B.  Cp.,  163. 

2.  Dying  Declabations — Beuef  in  the  Chbistian  Religion. — ^In  order 

to  render  dying  declarations  admissible,  it  is  not  requisite  that  the  de- 
ceased should  have  been  a  believer  in  the  Christian  religion  at  the  time 
the  declarations  were  made.    State  v.  Ah  Lee,  214. 

3.  Copy  oe  Lost  Instrument — Questions  fob  Jury. — Where  an  instru- 

ment in  writing  is  pleaded  as  a  defense  iu  an  answer,  and  the  making  of 
the  instrument  is  denied  in  the  replication  and  on  the  trial,  the  original 
having  been  proven  to  be  lost,  a  pretended  copy  produced  and  sworn 
to  by  two  witnesses  as  a  true  copy,  and  the  pUiintiffs  offer  evidence 
tending  to  prove  that  no  contract  was  executed,  it  is  a  question  for  the 
jury  whether  the  paper  produced  is  a  copy  of  the  lost  paper,  and 
whether  it  was  executed  between  the  parties.  Bo^endoff  v.  Hir$ekberg, 
240. 

4.  Slight,  Tending  to  Prove  Fact  in  Issue,  Admissible. — ^Where  there 

are  several  issues  of  fact  made  by  the  pleadings  to  be  tried  by  a  jury, 
it  is  not  error  to  admit  any  evidence,  however  slight,  which  tends  to 
prove  any  fact  so  put  in  issue.  Elkins  v.  Parruth,  330. 
6.  Fedigbee — Declabations  of  Deceased  Persons.— Declarations  of  de- 
ceased person  or  persons  out  of  the  state,  who  were  or  are  relatives  of  a 
family,  may  be  received  as  evidence  of  pedigree.  But  before  such  dec- 
larations can  be  admitted,  the  relationship  of  the  declarant  to  the  family 
must  be  proved  by  other  evidence  than  his  declarations.  Thompson  v. 
Wool/,  454. 

6.  Inadmissible  Question. — ^Where  the  contract  provided  for  the  delivery 

of  good,  sound,  merchantable  logs,  to  be  cut  from  standing  timber  within 
a  mile  from  a  certain  creek,  and  there  was  evidence  showing  that  the 
logs  were  cut  within  a  fourth  of  a  mile  from  said  creek,  and  that  where 
the  logs  were  cut  the  timber  was  inferior,  and  a  great  many  trees  were 
rotten;  Held,  that  the  question,  "Are  these  average  logs  on  the  ground 
where  they  were  cut  ?  "  was  inadmissible.     Tenny  v.  Mulvaney,  513. 

7.  Idem. — Where  a  witness  was  asked  the  question,  "  Are  these  as  good  logs 

as  other  logs  on  the  creek  ?  "  and  there  was  no  evidence  showing  ihe 
kind  or  quality  of  the  other  logs  on  the  creek,  or  what  particular  other 
logs  on  the  creek  were  referred  to;   Held,  that  the  question  assumed  a 
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fact  which  it  was  the  object  of  the  question  to  prove,  and  was  incom- 
petent.    Id. 

Not  Producbd  in  Loweb  Court,  not  considered  on  appeal.  See  Bentley 
V.  Jone9f  47. 

Of  Rbquest  to  Marbt,  in  action  for  breach  of  promise,  unnecessary, 
when.     See  Lahey  v.  Knott,  198. 

Affidavit  in  Proceeding  fob  Contempt  is,  and  not  a  pleading.  See 
State  V.  McKinnon^  487. 

Acxx>MPiJCE,  Testimont  of,  in  criminal  case,  must  be  corroborated.  See 
Stat9  V.  Odell,  30. 

Idem. — What  not  sufficient  corroboration  of.     Id. 

Of  Delibebation  and  Premeditation  on  indictments  for  murder,  what 
circumstances  are  sufficient.     See  State  v.  Ah  Lee,  214. 

Pboof  of  Local  Custom  concerning  water  rights  required.  See  Letma  v. 
McClure,  273. 

In  Ejectment,  on  part  of  defendant,  of  deeds  recited  in  conveyance  to 
plaintifiE^  admissible.'    See  PhilUppi  v.  Thompson,  428. 

Of  Priob  Accident  in  Action  for  Negligence  against  railroad  inadmis- 
sible, when.     See  Davis  v.  Orerfon  <fc  California  B.  R.  Co,,  172. 

Of  Collusion  in  Filing  Bill  of  Interpleader  inadmissible  after  order  to 
interplead,  when.     See  Fafwi  v.  Lindsay,  474. 

Expert  Testimony  Inadmissible  in  Suits  between  Pabtnebs  in  ascer- 
taining profits.     See  Boire  v.  McOinn,  460. 

Entries  in  Pabtnebship  Books  prima  fade  evidence  between  parties,  but 
may  be  overcome.     Id. 

Of  Conversion  bt  Shebiff  of  money  received  for  taxes,  what  competent. 
See  StaS^  v.  Dale,  229. 

ExTBANEOus  Oral,  IN  CONSTRUING  WiLL,  admissibility  of.    Bee  Moreland 

V.  Brady,  303. 

See  Witnesses. 

EXECUTIONS. 

1.  A  PuBCHASB  AT  AN  EXECUTION  Sale  by  a  sheriff,  depends  upon  the  judg- 

ment, the  levy,  and  deed.  All  other  questions  are  between  the  parties 
to  the  judgment  and  the  sheriff.     McRae  v.  Daviner,  63. 

2.  Shebifp's  Sale — Order  of  Confirmation  Conclusive  of  REGtrLARnr 

OF  Sale. — By  sec.  293,8ubd.  4,  of  the  code,  an  order  confirming  a  sheriff's 
sale  is  a  conclusive  determination  of  the  regularity  of  the  proceedings 
concerning  such  sale,  as  to  all  persons  in  any  other  action,  suit,  or  pro- 
ceeding whatever.     Id. 

3.  Distribution  of  Proceeds,  on  Resale  of  Property. — ^When  a  sheriff's 

sale  of  real  property  is  set  aside  by  the  judgment  of  the  supreme  court, 
and  a  resale  of  the  premises  is  ordered,  such  resale  must  be  made  in  con- 
formity with  sec.  293,  subd.  3  and  4,  on  page  169  of  the  code.  And 
if,  upon  such  resale,  the  property  shall  be  sold  to  any  person  other 
than  the  former  purchaser,  the  court  must  first  repay  the  former  pur- 
chaser the  amount  of  his  bid,  out  of  the  proceeds  of  the  resale.  Trullin- 
ger  v.  Ko/oed,  436. 
May  be  Recalled  after  Appeal  and  stay  of  proceedings,  on  motion.  See 
Bentley  v.  Jones,  47. 
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executors  and  administrators. 

Entitled  to  Possession  and  Rents  and  Profits  as  against  widow.  See 
Leonard  Y,  Grant,  276. 

EXPERTS. 

Testimony  of,  Inadmissible  to  Ascertain  Profits  in  suits  between  part- 
ners.    See  Boirt  v.  McOinn,  466. 

FEES. 

Of  Coroner  in  Summoning  Jury,  county  court  has  discretion  as  to  allow- 
ance ol     See  Cooky.  Multnomah  Co,,  170. 

FERRY. 

Grant  of  Franchise  for,  at  Portland  construed.    See  Price  v.  Knotty  438. 
Single,  what  constitutes.    Id. 

FINDINGS. 

1.  On  Trial  by  the  Court,  how  Regarded. — When  a  case  is  tri%d  before 

the  court  without  the  intervention  of  a  jury,  the  findings  of  the  court 
upon  the  facts  shall  be  deemed  as  a  verdict,  and  may  be  set  aside  in  the 
same  manner  and  for  the  same  reasons,  as  far  as  applicable,  and  a  new 
trial  granted.     Hallock  v.  City  of  Portland,  29. 

2.  Idem — New  Trial,  When  a  Matter  of  Discretion. — ^The  refusal  to 

grant  a  new  trial  on  the  grottnd  that  the  evidence  was  insufficient  to  jus- 
tify the  finding  of  fact,  is  a  matter  resting  in  the  sound  discretion  of  the 
court  below,  and  can  not  be  reviewed  on  appeal.  The  findings  of  fact 
by  the  court  below  must  be  accepted  as  correct  until  set  aside  in  that 
court.     Id. 

Of  Fact  by  Referee  not  reversed  unless  clearly  against  evidence.  See 
FdfM  V.  Lindsay,  474. 

Special^  by  Jury,  questions  submitted  for  may  be  withdrawn,  when.  See 
Rohr  V.  Isaacs,  451. 

FORECLOSURE. 
See  Mortgages. 

FOREIGN  CORPORATIONS. 

Act  Regulating  does  not  Include  those  not  Specified. — The  act  of  the 
legislative  assembly  entitled,  "An  act  to  regulate  and  tax  foreign  insur- 
ance, banking,  express,  and  exchange  corporations  or  associations  doing 
business  in  the  state,"  can  not,  under  section  20  of  article  4  of  the  con- 
stitution, be  construed  to  contain  any  provision  in  relation  to  any  foreign 
corporation  other  than  those  expressly  specified  in  the  title  of  the  act. 
Singer  M/g,  Co,  v.  Qraham,  17. 

FRANCHISK 

Grant  of,  Strictly  Construed. — The  grant  of  a  franchise  is  to  be  strictly 
construed  against  the  grantee,  and  nothing  passes  by  implication.  It  is 
.  not  exclusive  unless  expressly  made  so  by  the  grant  itself.  CanyonvUU 
etc.  Hood  Co,  V.  Stephenson,  263. 

Grant  of,  for  Portland  Ferry,  construed.    See  Price  v.  Knott,  438. 


Index.  651 


FRAUD. 

In  Effecting  Loan  to  Avoid  Taxation,  what  is,  effect  of,  and  jurisdic- 

tion  of  board  of  equalization  to  try.     See  Poppkton  v.  YamJiill  Co,,  337. 
In  Assignment  for  benefit  of  creditors,  onus  is  on  creditor  impeaching,  to 

show.     See  Kruse  v.  Prindle,  158. 
Allegation  of,  must  state  what.    See  Nicolai  y.  Xyon,  56. 
Ck>MPLAiNT  Charging,  is  insufficient,  when.    See  Weiss  y.  Bethel,  522. 
Concealment  bt  a  Woman  at  her  Marriage  of  her  having  been  the 

mother  of  a  bastard  is  not,  so  as  to  annul  the  marriage.     See  Smitli  v. 

Smith,  100. 

FRAUDULENT   CONVEYANCES. 

Not  Set  Aside  at  Suit  of  Creditor  in  Trifling  Sum. — ^Where  the  amount 
of  a  creditor's  claim  was  only  three  dollars  and  fifty  cents:  Held,  that  a 
court  of  equity  would  not  interfere  to  set  aside  a  conveyance,  alleged  to 
be  fraudulent,  at  the  suit  of  such  creditor.    Hamburger  v.  Grant,  181. 

GUARDIAN. 
Of  Bastard  Child,  mother  is,  and  liable  for  support.    See  Nine  v.  St<trr,  49. 

HOMICIDE. 
See  Criminal  Law,  3,  4« 

HUSBAND  AND  WIFE. 

Wife's  Right  in  Husband*s  Land  under  Donation  Act  where  he  dies  be- 
fore completing  final  proof.    See  Love  v.  Love,  23. 

See  DowsR,  Marriage  and  Divorce,  Married  Women, 

ILLEGITIMATE  CHILD. 
See  Bastard  Child. 

INDICTMENT. 

For  Distinct  CnnnNAL  Acts  need  not  state   them   disjunctively.    See 

State  V.  Dale,  229. 
For  Larceny  of  Different  Articles  at  same  time,  from  same  person, 

only  one  will  lie.    See  State  v.  McCormack,  236. 

INFANTS. 

CuffTODT  OF,  Minor  Child  under  Decree  for  Divorce,  father  when  en- 
titled to.     See  Jackson  v.  Jackson,  402. 

INJUNCTIONS. 

1.  Complaint  must  Show  Irreparable  Injurt.— To  warrant  the  court  in 
granting  an  injunction,  it  must  appear  from  the  facts  stated  in  the  com- 
.  plaint  that  the  plaintiff  will  suffer  irreparable  injury  unless  the  defend- 
ant be  enjoined;  and  the  allegation  in  the  complaint  that  the  plaintiff 
will  be  irreparably  injured  is  not  sufficient.  Facts  must  be  stated  from 
which  the  court  may  judge  of  the  injury  and  its  extent.  City  qf  Port' 
land  V.  Baker,  366. 
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2.  AoAixsT  GiUDiNG  Down  Street  to  Isjitby  of  Lot  Owkkb. — One  owoiog 
a  lot  next  to  the  river  may  lawfnlly  claim  an  injunction  against  a  private 
citizen  who  threatens  to  grade  down  a  street  next  to  the  river,  and  ad- 
joining the  lot  of  snch  owner,  if  he  shows  in  his  complaint  that  sach 
grading  will  permanently  injure  his  improvements  on  said  lot,  or  render 
its  enjoyment  less  oonvenient.    Price  v.  KnoU,  438. 

INSTRUCTIONS. 

OmssiON  TO  GIVE,  as  to  matters  pertinent,  not  error,  when.     See  Pa^e  t. 

Finley,  45. 
Not  pebtikent,  conrt  may  refuse  to  give.    See  Rosendoffr,  Uinchberg^  240l 

INTERPLEADER. 

1.  Bill  or,  Whek  Pbopeb. — An  action  was  brought  in  the  county  court  by  a 

husband  and  wife  against  the  maker  of  a  promissory  note  payable  to  the 
wife,  and  while  the  action  was  pending,  the  money  due  upon  the  note  waa 
garnished  in  the  hands  of  the  maker,  by  certain  creditors  of  the  husband, 
who  claimed  that  the  same  was  the  property  of  the  husband,  and  who 
alleged  that  the  note  was  taken  in  the  wife's  name  to  delay  and  defraud 
the  husband's  creditors.  Heltl^  that  the  maker  of  the  note  could  properly 
file  a  bill  of  interpleader  to  determine  the  conflicting  claims  of  the  wife, 
and  the  garnishing  creditors  to  the  money.     Fahie  v.  Lindaay,  474. 

2.  Idem— Matters  Affecting  the  Oood  Faith  of  the  Plaintiff  are  not 

Admissible  afteb  the  Ordeb  is  Made.— Where  the  plaintiff  in  a  bill 
of  interpleader  stated  under  oath  that  there  was  no  collusion  between 
himself  and  either  of  the  defendants,  and  an  order  was  made  by  the  court 
requiring  the  defendants  to  interplead  with  each  other,  evidence  to  prove 
collusion  could  not  be  received  after  the  making  of  such  order.  Id. 
Bt  Assignee  under  assignment  act  of  1878,  when  not  authorized.  See  Ttehe- 
nor  V.  Coggine,  270. 

JOINT  OBLIGORS. 

Release  of  one  Joint  Makeb  of  note  releases  all.  See  Craiq/ord  v.  Rob- 
erts, 324. 

JOINT  WRONG-DOERS. 

JxTDOMENT  AOAINBT  One  ONLY  is  erroneous  on  general  verdict  against  alL 
See  CatUhorn  v.  King,  138. 

JUDGMENTS. 

When  and  how  fab  Conclusive.    See  Barrett  v.  Failing,  152. 

In  Ejectment  conclusive  as  to  title  and  right  of  possession.    See  Hill  v. 

Cooper,  254. 
Against  Pbincifal,  Subett  not  discharged  by,  when.    See  McCuUottgh  v. 

Hellman,  191. 

JUDICIAL  NOTICE. 

Not  Taken  of  Local  Custom  concerning  water-rights.    See  Lewis  v.  Mc- 

Clure,  273. 
On  Appeal,  of  want  of  Jubisdiction  in  court  below,  when  taken.     See 

State  V.  McKinnon,  487. 
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JURISDICTION. 

1.  ScTHMONS — Service  by  Publication — Recitals  in  Decree. — ^Where  the 

statute  in  divorce  casea  required  a  summoiu  on  a  nen-resident  defendant 
to  be  published  four  weeks,  as  in  the  act  of  January  17,  1854,  and  a  de- 
cree granting  a  divorce  under  it  contained  a  recital  in  the  following  words: 
"  And  it  further  appearing  that  the  defendant  had  been  served  by  publi- 
cation as  required  by  law,'  jurisdiction  over  the  person  of  the  defendant 
will  not  be  presumed,  it  appearing  by  the  filing  on  the  complaint  that 
four  weeks  could  not  intervene  between  the  time  of  such  filing  and  the 
rendition  of  the  decree.     Northcut  v.  Lemery,  316. 

2.  Record  mcst  Show  Strict  Compliance  with  Special  Power. — Where  a 

court  of  general  jurisdiction  exercises  a  special  power  conferred  upon  it 
by  statute,  and  not  according  to  the  course  of  the  common  law,  it  must 
strictly  comply  with  the  requirements  of  the  statute  in  its  proceediujjis, 
and  this  compliance  must  affirmatively  appear  from  the  record  itself.    Id. 

Want  of  in  Court  below  judicially  noticed  on  appeal.  See  State  v.  Mc' 
Kinnon,  487. 

Judge  Has  not,  in  Vacation,  to  Try  a  Contempt  for  disobeying  judg- 
ment or  order.     Id. 

Of  Election  Contests  in  Municipal  Corporations,  not  exclusive  in  board 
of  trustees,  when.     See  StcUe  v.  MeKinnon,  493. 

Of  County  Court  as  to  Distribution  of  Personalty  of  decedents,  and 
ante-nuptial  agreements  affecting  the  same.     See  }Vinkle  v.  Winkle,  193. 

JURORS. 

1.  Objections  to  a  Juror  on  the  ground  of  incompetency  are  waived  by 

failing  to  challenge  at  the  proper  time.     State  v.  3fc Donald,  113. 

2.  Challenge  of — Bill  of  Exceptions  must  Show  All  the  Evidence. — 

Where  the  decision  of  the  circuit  court  on  the  trial  of  the  challenge  of  a 
juror  for  actual  bias  is  assigned  as  error,  the  supreme  court  will  not  re- 
view such  decision,  unless  it  appears  in  the  bill  of  exceptions  that  all  the 
evidence  adduced  on  the  trial  of  such  challenge  in  the  circuit  court  is  re- 
ported to  this  court.     State  v.  Tom,  177. 

3.  Objection  to  Panel. -^Wh ere  an  objection  to  a  juror  is  that  he  is  drawn 

from  a  particular  panel,  and  not  that  the  juror  is  personally  disqualified 
or  improperly  summoned,  such  objection  is  a  challenge  to  the  panel. 
StaU  V.  Vale,  229. 

4.  Review  of  Ruling  on  Challenge, — This  court  will  not  review  the  rul- 

ing of  the  court  below  on  a  challenge  for  actual  bias  in  a  juror,  unless  all 
the  evidence  upon  which  that  court  acted  is  reported  to  this  court.  Hay- 
den  V.  Long,  244. 

JURY. 

May  Judge  as  to  Genuineness  of  Pretended  Copy  of  lost  instrument, 
when.     See  Roaendorf  v.  Hirschberg,  240. 

See  Sheriff's  Jury,  Verdict. 

JUSTICES  OF  THE  PEACE. 

1.  Omission  of  Justice  to  Swear  Jury.  —  If  a  justice  of  the  peace, 
through  inadvertence,  omits  to  swear  a  jury  in  the  trial  of  an  action  be- 
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fore  him,  and  the  parties,  being  present,  proceed  with  the  trial  of  the 
cause  without  making  any  objection  to  the  jury  until  after  judgment  ia 
entered  on  the  verdict,  it  is  then  too  late  for  the  party  against  whom  it 
is  rendered  to  question  its  validity,  on  the  ground  that  the  jury  was  not 
sworn.     Qr\ffin  v.  Pitman,  842. 

2.  New  Trial,  No  AuTHOBrrr  to  Grakt.— After  a  justice  of  the  peace  has 

rendered  a  judgment,  on  the  verdict  of  a  jury  in  a  case  tried  before  him, 
he  has  no  authority  to  set  aside  such  judgment  and  grant  a  new  triaL 
Id. 

3.  Entkrino   Default  without   Allowino  Hour   for  Appbaraiice. — 

Where  the  docket  of  a  justice  of  the  peace  shows  that  he  rendered  judg- 
ment against  a  defendant  for  want  of  an  answer,  without  giving  him  an 
hour  after  the  time  specified  in  the  summons,  in  which  to  make  his  ap- 
pearance, such  judgment  will  be  reversed  on  a  writ  of  review.  Oauni  ▼• 
Peri:tiM,  354. 

LACHES. 
What  Delay  Amounts  to. — A  delay  of  over  thirteen  years,  with  sufficient 
knowledge  to  put  one  on  inquiry  in  prosecuting  a  right  where  due  dili- 
gence is  required,  is  unreasonable,  and  amounts  to  laches.     IFomv. 
Bethel,  522. 

LANDLORD  AND  TENANT. 

1.  Tenancy  in  Crop.— Where  a  landlord  leases  land,  and  reserves  a  part  of 

the  crop  as  rent,  the  tenant  can  not  sell  or  dispose  of  the  part  so  re- 
served. The  landlord  and  tenant  are  tenants  in  relation  to  such  crop. 
Cooper  V.  McGretc,  327. 

2.  Parol  Lease  for  More  than  One  Year. — ^Where  A.  leasee  of  W.  a 

store  under  a  verbal  lease  for  three  years,  and  enters  into  possession  and 
pays  rent,  such  tenancy  becomes  a .  tenancy  from  year  to  year,  and  can 
only  be  determined  by  notice  from  one  party  to  the  other.  WUUaTM  v. 
Aekerman,  405. 

LARCENY. 

Of  Different  Articles  at  One  Tihe  from  same  person,  can  not  be  carved 
into  distinct  offenses,  and  but  one  indictment  can  be  sustained.  See 
State  V.  McCormack,  236. 

Conversion  of  Money  Received  for  Taxes  by  sheriff,  is.  See  State  v. 
DaU,  229. 

Of  Money  Paid  by  Mistake,  what  constitutes.    See  State  v.  Ducker,  394 

LEASE. 

Parol  Agreement  for,  may  be  disregarded,  when.    See  Pulae  v.  Hamer, 

251. 

See  Landlord  and  Tenant. 

LEGACIES. 
Vested,  what  is.     See  Warren  v.  Hemhree,  118. 

LOST  INSTRUMENTS. 

Genuineness  of  Copy  of,  to  be  determined  by  jury,  when.    See  Romndorf 
V.  Hirachberg,  240. 
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MARRIAGE  AND  DIVORCK 

1.  Mabkiaos   Contract  —  Fraudulent   Concealments   at   Time   of. — 

Where  a  woman  before  marriage  conceals  from  her  intended  husband 
the  fact  that  she  had  soma  time  before  been  the  mother  of  an  illegitimate 
child,  such  concealment  is  not  such  a  fraud  as  will  annul  the  marriage* 
Smith  V.  Smith,  100. 

2.  Grounds  for  Divorce — ^Falsb  Accusation  of  Unchastity.-— If  a  hus- 

band or  wife  either  falsely  accuse  the  other  of  imchastity,  such  accusa- 
tion is  a  sufficient  cause  for  a  divorce.     Id. 

3.  Condoned  Cruelty,  how  Revived  as  Cause  of  Divorce. — While  acts 

of  cruelty  will  be  presumed  to  be  condoned  by  the  continued  cohabita- 
tion of  the  parties,  they  will  be  revived  by  the  subsequent  commission 
of  acts  of  the  same  nature.     Atteberry  v.  Atteberry,  224. 

4.  Idem. — Any  conduct  which,  after  reconciliation  of  the  parties  in  a  case  of 

cruelty,  creates  reasonable  apprehension  of  personal  violence,  will  revive 
the  condoned  cruelty.     Id. 

5.  Custody  of  Minor  Child,  under  Decree  of  Divorce. — In  a  suit  to 

dissolve  the  marriage  contract  by  a  husband  against  his  wife,  where  the 
court  granted  a  divorce  on  account  of  the  adultery  of  the  wife,  and  also 
decreed  that  the  custody  of  an  only  child  of  the  parties,  a  boy  between 
three  and  four  years  of  age,  should  be  given  to  its  maternal  grandfather, 
with  whom  the  divorced  wife  resided:  HeUlj  that  this  was  erroneous, 
and  that  the  father  of  the  child,  having  the  means  to  provide  for  its 
maintenance  and  support,  and  being  otherwise  a  proper  person  to  care 
for  it,  and  beipg  the  party  not  in  fault  in  the  divorce  suit,  was  entitled 
to  the  care  and  custody  of  the  child  in  preference  to  its  grandfather. 
Jackson  v.  Jackaon^  402. 

6.  Where  a  Decree  of  Divorce  is  Silent  as  to  the  Disposition  of 

Property,  the  right  thereto,  given  by  section  495  of  the  civil  code,  may, 
in  any  case  requiring  the  interposition  of  a  court  of  equity,  be  enforced 
in  an  original  suit  m  the  circuit  court  for  the  county  where  the  real 
estate  is  situated,  without  disturbing  the  original  decree  of  divorce. 
Weisa  v.  Bethel,  522. 

Breach  of  Promise  of  Marriage,  complaint  in  action  for,  what  sufficient, 
and  request  to  marry  unnecessary,  when.     See  Lahey  v.  Knott,  198. 

Recitals  in  Decree  of  Divorce  of  Service  by  publication,  jurisdiction 
not  presumed  from,  when.     See  Nortlicut  v.  Lemery,  316. 

MARRIED  WOMEN. 

1.  Separate  Earnings. — ^Under  the  law,  as  it  now  stands  in  this  state,  the 

wife  is  entitled  to  own  and  hold  any  property  acquired  with  the  proceeds 
of  her  own  personal  labor,  and  the  husband  has  no  right  to  compel  her  to 
turn  it  over  to  him.     Atteberry  v.  Atteberry,  224. 

2.  Residing  out  of  State  may  Execute  Power  to  Convey. — Where  a 

married  woman  owns  land  in  this  state  in  her  own  right,  and  she  and  her 
husband  reside  out  of  the  state,  she  may,  by  joining  in  a  power  of  attor- 
ney with  her  husband,  empower  another  to  convey  such  property.  More- 
land  V.  Brady,  303. 
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MEASURE  OF  DAMAGES. 
See  Warranty. 

MILEA6K 
Not  Allowed  to  Sheriff  for  Convetino  Convicts  to  penitentiaiy  in  •d- 
dition  to  other  fees.     See  Crosaen  ▼.  Earhart,  370. 

MILITIA. 
CouNTT  Court  Obliged  to  Provide  Armories  for  organized  volunteer  com- 
panies, and  refusal  is  subject  to  review.     See  Mountain  v.  MuUnamah 
Co,,  470. 

MISTAKE.* 

In  Deed,  grantor  must  be  party  to,  and  proof  must  be  clear  and  convincing. 

See  Remillard  v.  PreifeoU,  37. 
Idem. — Must  be  mutual  and  clearly  proved.     See  McCoy  v.  Bayley,  196. 

MORTGAGES. 

1.  Of  Chattels,  Foreclosure  where  Mobtoaoe  Provides  Manner  of.  — 

Where,  in  a  mortgage  of  chattels,  there  is  a  manner  provided  for  fore- 
closing the  same,  either  party  may  insist  that  the  foreclosure  shall  be  in 
the  manner  provided;  but  such  party  must  comply  with  the  mortgage 
stipulation  on  his  part.  If  the  mortgagor  insists  that  the  foreclosure  be 
in  the  manner  stipulated,  he  must,  if  delivery  of  possession  to  the  mort- 
gagee is  necessary  to  such  foreclosure,  deliver  the  mortgaged  property  to 
the  mortgagee  to  enable  him  to  sell  the  same.     Jacobs  v.  McCaUey,  124. 

2.  Idem — A  Mortgagor  may  Sell  or  assign  mortgaged  personal  property, 

subject  to  the  lien  of  the  mortgage.    Id* 

3.  To  Secure  Future  Advances,  Vaud. — A  note  and  mortgage  given  for  a 

greater  sum  than  is  due  by  the  mortgagor,  to  secure  both  a  present  in- 
debtedness and  future  advances,  is  valid  to  secure  the  amount  due  at  its 
date  as  well  as  future  advances  actually  made  in  pursuance  of  a  parol 
agreement  entered  into  when  it  was  given,  although  the  mortgage  does 
not  set  forth  the  real  character  of  the  transaction.    Hendrke  v.  Core,  406. 

4.  Payments  on,  need  not  be  Pleaded  on  Foreclosure. — A  payment  of 

money  made  on  account  of  a  mortgage,  is  not  a  cause  of  suit,  which  must 
be  pleaded  by  the  defendant  as  a  counter-claim  to  entitle  him  to  prove 
such  payment  in  a  suit  to  foreclose  the  mortgage.    Id. 

Are  Taxable.     See  Poppleton  v.  Yamhill  Co,,  337. 

Plea  of  Payment  on  foreclosure,  what  sufficient.    See  Hendrix  v.  Oore,  406. 

MOTIONS. 
To  Perfect  Appeal,  when  must  be  filed.    See  State  v.  McKinmort,  207. 

MUNICIPAL  CORPORATIONS. 

1.  Sewer  Improvements  —  Proceedings  Relating  to  Streets  do  not 
Apply. — The  common  council  of  the  city  of  Portland,  under  section  106 
of  the  charter,  has  power  to  lay  down  necessary  sewers,  and  charge  their 
cost  to  the  property  directly  benefited;  and  it  is  not  necessary,  before 
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proceeding  to  construct  snch  sewer,  that  the  council  shall  declare  by 
ordinance  that  the  sewer  is  necessary,  or  create  a  taxing  district  ix)  be 
charged  with  the  cost  of  its  construction.  Strowbridge  v.  City  of  Port- 
land, 66. 

2.  Board  oi*  Trustees  —  Jurisdiction  in  Election  Contest  not  Ex- 
clusive.— ^The  provision  in  a  city  charter  that  the  board  of  trustees 
"shall  judge  of  the  qualifications  and  election  of  their  own  members/' 
does  not  oust  the  jurisdiction  of  the  circuit  court  over  usurpations  of 
such  office.  It  will  still  entertain  an  action  under  section  354  of  the 
civil  code  against  a  person  unlawfully  exercising  the  office  of  trustee  of 
such  city,  and  the  provision  in  the  city  charter  will  be  held  as  affording 
merely  a  preliminary  or  cumulative  tribunal.     State  v.  McKinnon,  493. 

Mat  Disregard  Contract  Violated  by  Employing  Chinese  on  public 
works.     See  City  of  Portland  v.  Baker,  356. 

Grading  Streets,  authority  of  city  of  Portland  to  control.  See  Price  v. 
Knott,  438. 

MURDER. 
Absence  of  Defendant  at  View  of  Premises  not  error,  when.    See  Staie 

V.  Ah  Lee,  214. 
Deliberation  and  Premeditation,  what  sufficient  evidence  of.    Id. 

NEGLIGENCK 

1.  Slight  Contributory  Keolioence  will  not  prevent  a  recovery,  if  the 

n'egligence  complained  of  has  been  gross.  HoUtint  v.  O.  da  C,  B,  B,  Co,, 
163. 

2.  Evidence  of  Prior  Accident  in  Action  for. — In  an  action  against  a 

railroad  company  to  recover  damages  for  an  injury  sustained  by  one  of 
its  passengers  in  consequence  of  alleged  negligence  on  the  part  of  the 
company,  evidence  of  another  accident  having  occurred  at  the  same 
place,  under  similar  circumstances,  is  inadmissible.  Davis  v.  0.  <Ss  C,  B, 
B.  Co,,  172. 

3.  Contributory — Drunkenness — Proximate  Cause. — Drunkenness  is  not 

a  defense  by  way  of  contributory  negligence,  unless  it  was  the  proximate 
cause  of  the  death  of  the  deceased.  If  the  person  injured  got  drunk 
under  snch  circumstances  that  any  reasonably  prudent  man  could  foresee 
that  he  was  putting  himself  in  such  a  condition  that  that  which  resulted 
might  probably  happen,  then  his  drunkenness  would  be  a  defense.     Id. 

4.  Idem — Passengers,  Presumptions  by. — A  passexiger  has  no  right  to  pre- 

sume that  a  ferry-boat  has  landed  on  account  of  the  chain-guard  and 
barriers  across  the  bow  of  the  boat  being  down,  when  warned  and  per- 
sonally notified  at  the  time  by  those  in  charge  that  a  landing  had  not 
been  made.     Id. 

Contributory,  passenger  landing  at  intermediate  point,  not  guilty  of  so  as 
to  forfeit  rights.     See  Dice  v.  W,  T,  <fc  L,  Co.,  60. 

Action  for  Value  of  Hor.ses  ELilled  by  Railroad,  evidence  in  as  to 
purchase  price,  what  immaterial.  See  HoUtine  v.  Oregon  de  California 
B.  B,  Co,,  163. 

NEGOTIABLE  INSTRUMENTS. 
See  Promissory  Notes. 
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NEW  TRIAL. 
DiscRETTOK  OF  CocRT   AS  TO. — A   motion   for  a   new  trial,   baaed  .upon 

matters  dehors  the  record,  is  addressed  to  the  sound  discretion  of  the 

coart,  and  will  not  be  reviewed  on  appeal.    SUUe  v.  McDonald^  113. 
On  Ground  that  Evidence  does  not  Justitt  Finding  by  the  coart,  re- 

f asal  of,  rests  in  discretion  and  not  reviewable  on  appeaL    S^  IfaUock  v. 

CUy  qf  Portland,  29. 
Justice  of  the  Peace  has  no  Power  to  grant,  when.    See  Cfrifin  ▼.  PU- 

man,  342. 

NOTICE. 

Of  Afpeal,  service  of,  mnst  precede  filing  of  undertaking.     See  Weisi  ▼. 

Jacluon  Co,,  529 » 
Idem. — Errors  not  assigned  in  not  considered.    See  State  v.  MeKinnon,  487. 
Idem. — ^When  not  sufficiently  specific.     Id. 
Creditors  under  Composition  Agreement  Presumed  to  have  Nones 

of  condition  of  property  assigned,  when.     See  Nieolai  v.  Lyon,  60. 
Of  Water  Rights  on  Land,  Purchaser  presumed  to  have.    See  Cojfinam 

V.  Rabbins,  278. 
To  DETERinNE  Parol  Lease  for  More  than  a  Year,  when  necessary. 

See  WiUianu  v.  Aekennan,  405. 

NUISANCE. 

Public,  Complaint  in  AcnoN  for  Damages  from,  must  show  what.    See 
CUy  qf  Boaeburg  v.  Abraham,  509. 

OAKLAND,  CITY  OF. 

Contested  Elechons  in,  JuRisDicnoN  of  Board  of  Trustees  over,  not 
exclusive.    See  State  v.  MeKinnon,  493. 

PARENT  AND  CHILD. 

Father  Entitlbd  to  Custody  of  Child  on  decree  for  divorce,  when.    See 
Jackson  v.  Jackson,  402. 

PARTIES. 

Who  may  be  Joined  in  suit  to  enforce  right  to  land.     See  Weiss  v.  BeSkd, 
522. 

PARTNERSHIP. 

1.  Dissolution,  when  Business  not  Practicable. — Where,  during  the  contin- 

uance of  a  copartnership)  it  becomes  impracticable  to  carry  on  its  busi- 
ness without  great  loss,  a  court  of  equity  will  decree  a  dissolution  of  such 
copartnership,  in  a  suit  brought  for  that  purpose  by  any  one  of  the  part- 
ners.    HoUadqp  V.  Elliott,  84. 

2.  Partnership  Business,  Profits  of,  how  Determined.  — A  referee  appoint- 

ed to  ascertain  and  state  an  account  between  partners  should  ascertain  what 
the  real  and  aotiu^l  profits  were,  and  not  what  they  ought  or  might  have 
been.     Boire  v.  McGinn,  466. 

3.  Idem— Expert  Testimony  not  Admissible. — Where  the  books  of  a  part- 

nership fail  to  show  the  true  state  of  its  business,  resort  may  be  had  to  a 
calculation  of  the  profits  from  the  amount  of  merchandise  proven  to  have 
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been  sold  by  said  firm  at  the  rate  per  cent,  profit  proven  to  have  been 
made  on  said  merchandise  in  that  particular  business,  but  not  to  expert 
testimony  of  witnesses  engaged  in  a  similar  business,  to  prove  that  profit 
was  made  by  this  firm  in  their  business,  for  the  purpose  of  charging  one 
of  the  partners  therewith.  Id. 
4.  Idem — Entries  in  Partnership  Books,  Effect  of. — In  stating  the  ac- 
counts of  partners,  as  between  themselves,  the  rule  is  that  the  entries  on  the 
partnership  books,  to  which  both  partners  have  had  access  at  the  time 
when  those  entries  were  made,  or  immediately  afterwards,  are  to  be 
taken  as  prima  facie  evidence  of  the  correctness  of  those  entries;  subject, 
however,  to  the  right  of  either  party  to  show  a  mistake  or  error  in  the 
charge  or  credit.    Id. 

PASSENGERS. 

Leaving  Steamboat  at  Intermediate  Point  do  not  forfeit  rights.    See  Dke 

V.  W.  T,  <fc  L.  Co,,  60. 
On  Railroad,  evidence  of  prior  accident  inadmissible  in  action  for  injury  to, 

when.     See  Dam8  v.  Oregon  ds  California  R,  R,  Co,,  172. 
On  Ferrt-boat  have  no  right  to  presume  the  boat  has  landed,  when.    Id. 

PAUPER. 

No  Implied  Promise  to  Pat  fob  Services  of,  but  express  hiring  must  be 
proved.    See  Bennett  v.  Stepfietis,  444. 

PEDIGREE. 

Declarations    of  Deceased  Persons  respecting,  when  admissible.    See 
Thompson  v.  Woolf,  454. 

PLEADING  AND  PRACTICE. 

1.  Pleading — Allegation  of  Ownership  in  Action  for  Conversion. — 

In  an  action  for  the  wrongful  conversion  of  personal  property  when  the 
complaint  contains  no  allegation  that  it  was  either  the  property  of  plaint- 
iff or  property  in  which  he  was  interested,  nor  any  allegation  that  it  was 
wrongfully  taken  from  his  possession,  it  is  not  sufficient  to  sustain  a 
judgment  after  verdict.    Johnson  v.  Oregon  Steam  Navigation  Co.,  35. 

2.  Instruction — ^Matters  not  Pertinent. — The  mere  omission  to  instruct 

upon  matters  pertinent  to  the  case  is  not  error,  without  the  attention  of 
the  court  is  called  to  the  matter.     Page  v.  Finley,  45. 

3.  An  Allegation  of  Fraxtd,  to  be  sufficient,  must  state  facts  which  show 

that  the  party  complaining  was  misled  and  injured  by  the  matter  com- 
plained of.    Nicolai  v.  Lyon,  56. 

4.  Denial  on  Information  and  Belief. — ^Where  the  plaintiff  in  his  reply 

used  these  words:  "But  whether  the  defendant  was  at  the  time  a  non- 
resident of  this  state,  plaintiff  has  no  knowledge  or  information  thereof 
sufficient  to  form  a  belief,  and  therefore  denies  the  said  allegation:"  Jfeld, 
that  this  was  a  sufficient  denial  of  the  allegation  of  non-residence.  Sher- 
man  v.  Osbom,  66. 

5.  Affidavits  not  Admitted  to  Explain  Pleadings. — In  order  to  deter- 

mine the  issues  to  be  tried  in  an  action,  the  court  can  only  look  to  the 
pleadings,  which  can  not  be  enlarged  or  explained  by  affidavits.  CaU' 
thorn  V.  King,  138. 
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6.  Instructions  kubt  Appear  to  havx  been  Pertinent. — The  refusal  of 

the  circuit  court  to  allow  certain  questions  propounded  to  a  witness  to  be 
answered  will  not  be  held  error,  unless  it  can  be  ascertained  from  the  bill 
of  exceptions,  and  other  portions  of  the  record,  that  they  were  pertinent 
and  relevant.     Lahey  v.  KnoU,  198. 

7.  Instructions  must  be  Pertinent. — ^The  court  may  refuse  to  give  in- 

structions asked  for  when  they  are  not  pertinent.  Rotndor/Y,  Hirseh- 
berg,  240. 

8.  Statute  of  Limitations  of  Another  State,  How  Pleaded. — ^An  answer 

which  alleges  that  the  note  on  which  the  action  is  based  was  executed 
in  the  State  of  California,  and  that  the  maker  thereof  was  a  resident  of 
said  state  at  the  time  of  its  execution,  and  has  been  ever  since,  is  insuffi- 
cient. Under  section  26  of  the  code,  in  pleading  the  statute  of  limita- 
tion in  force  in  another  state,  in  bar  of  the  action,  it  must  be  averred 
that  the  cause  of  action  arose  in  that  state,  and  was  between  non-resi- 
dents of  this  state.     Crawford  v.  Roberts,  324. 

9.  Complaint  in  Action  on  Undertaking  in  Replevin.  — In  an  action 

brought  upon  an  undertaking  in  replevin,  facts  were  alleged  showing  the 
commencement  of  the  action,  the  undertaking  for  the  immediate  delivery 
of  the  property  in  controversy,  its  delivery,  and  the  failure  to  prosecute 
the  action  of  replevin,  or  redeliver  the  property.  The  complaint  then 
alleges,  that  by  reason  of  the  premises  aforesaid,  said  undertaking  has 
become  forfeited  to  this  plaintiff,  and  an  action  has  accrued  to  this 
plaintiff  against  the  said  defendants,  jointly  and  severally,  and  he  hath 
right  to  demand  and  have  from  the  said  defendants,  the  said  sum  of  one 
thousand  two  hundred  dollars:  Held,  that  the  facts  so  stated  are  suf- 
ficient to  constitute  a  cause  of  action.     Cooper  v.  McOrew,  327. 

10.  Writ  of  Review,  Questions  of  Fact  not  Tried  on. — In  trying  ques- 
tions raised  in  cases  of  review,  this  court  will  not  try  questions  of  fact 
which  were  passed  on  by  the  inferior  courts  unless  such  findings  are 
manifestly  wrong.     Poppleton  v.  YanUiill  Co,,  337. 

11.   SuFFICIENCr  OF  PlEA  OF  PAYMENT  ON  FORECLOSURE  OF    MORTOAOB. — 

Where  a  defendant,  in  his  answer,  in  a  suit  to  foreclose  a  mortgage, 
alleged  that  he  had  fully  paid  it,  he  was  entitled  to  prove  on  the  trial 
that  the  plaintiff  received  money  at  different  times,  to  be  applied  as  pay- 
ment on  the  mortgage,  although  he  bad  not  pleaded  such  payments  as  a 
counter-claim.     Hendriz  v.  Qort,  406. 

12.  Action  for  Wages — Defense,  When  must  be  Pleaded. — ^Evidence 
tending  to  show  that  respondent  was  poor  and  in  indigent  circumstances 
at  the  time  when  she  entered  into  the  service  of  the  appellant  was  not 
admissible,  for  the  reason  that  the  answer  contained  no  such  averment 
as  a  ground  of  defense.     Bennett  v.  Stephens,  444. 

13.  Discretion  of  the  Court  to  Admit  Evidence,  in  what  Case. — ^Asa 
general  rule,  it  is  a  matter  resting  in  the  discretion  of  the  judge  to  re- 
ceive, at  any  convenient  stage  of  the  trial,  any  evidence  which  counsel 
undertakes  to  produce  and  shows  will  be  rendered  material  by  other  evi- 
dence, and  if  not  subsequently  connected  with  the  issue,  to  be  laid  out 
of  the  case;  and  the  exercise  of  such  discretion  is  not  reviewable.     Id. 

14.  Amendments  on  Appeal. — The  plaintiff,  in  an  action  brought  in  a  jus- 
tice's court,  made  an  oral  reply  to  a  counter-claim  set  np  by  the  defend- 
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ant  in  his  answer,  bnt  snch  oral  reply  was  not  entered  by  the  justice  in 
his  docket.  The  justice  proceeded  to  try  the  case,  and  after  hearing  the 
testimony  of  the  parties,  disallowed  the  greater  portion  of  the  counter- 
claim, whereupon  the  defendant  appealed  to  the  circuit  court:  Held,  that 
it  was  not  error  in  the  circuit  court  to  allow  a  reply  to  be  filed  in  that 
court,  so  as  to  present  for  trial  the  same  issue  which  was,  in  fact,  tried  in 
the  justice's  court.     Rohr  ▼.  Isaacs,  451. 

16.  Special  Findings — Qcestions  Withdrawn  before  Verdict. — The  sub- 
mission of  particular  questions  of  fact  to  be  answered  by  the  jury  in  ad- 
dition to  their  general  verdict,  is  a  matter  of  discretion  with  the  court, 
and  the  submission  may  be  withdrawn  by  the  court  at  any  time  before 
the  jury  have  found  a  special  verdict  on  the  particular  questions  sub- 
mitted to  them.     Id. 

16.  PuBEJO  Nuisance— Special  Damage  btust  be  Alleged. — The  complaint 
in  an  action  for  damages  occasioned  by  a  public  nuisance,  must  allege 
facts  showing  that  the  complainant  has  suffered  some  special  or  extraor- 
dinary damage,  beyond  what  has  been  occasioned  to  the  public  generally, 
or  it  will  be  held  insufficient  on  demurrer.  City  of  Roaeburg  v.  Abraham, 
509. 

17.    COMPLADJT  DOES  NOT  StATE  FaCTS  CONSTITUTING  OaITSE  OP  SuiT,  WhEN. 

A  complaint  in  a  suit  brought  to  establish  plaintiff's  right  to  an  undi- 
vided one  third  part  of  certain  real  property,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  suit  against  a  defendant  which  merely  alleges 
complainant's  right  to  such  undivided  one  third,  and  '*  that  defendant  is 
in  possession  of  the  whole  of  said  property,  and  claims  some  interest  in 
the  same  as  owner  thereof."     Wdaa  v.  Bethel,  522. 

18.  Suit  Brought  in  Wrong  OouNTY-^OBJEonoN,  how  Avoided. — ^Where 
suit  is  brought  to  determine  an  adverse  claim  to  real  property,  in  the 
wrong  county,  a  subsequent  change,  by  order  of  the  court,  before  answer, 
to  the  proper  county,  cures  the  defect  and  avoids  the  objection.     Id. 

19.  The  Plaintiff  mat  Join  in  Her  Suit,  to  enforce  her  right  to  land,  and 
obtain  the  legal  title  from  one  party,  any  other  parties  who  may  be  in 
possession  claiming  adversely  to  her  right.     Id. 

20.  Complaint — Fraudulent  Conduct  not  Affecting  Rights. — ^The  com- 
plaint is  insufficient  as  to  a  defendant  who  is  merely  charged  with  fraudu- 
lent conduct  which  does  not  affect  the  right  of  complainant  in  controversy. 
Id. 

Action  for  Breach  of  Promise  of  Marriage,  complaint  in,  when  suffi- 
cient, and  proof  of  request  to  mariy  unnecessary,  when.  See  Lahey  v. 
KnoU,  198. 

Affidavit  in  Proceeding  for  Contempt  not  a  pleading,  but  merely  evi- 
dence which  may  be  rebutted.    See  State  v.  McKinnon,  487. 

In  Ejectment,  defendant's  failure  to  plead  title,  effect  of.  See  PhUUppi  v. 
Thompson,  428. 

Payments  on  Mortgage  need  not  be  Pleaded  in  foreclosure  suit.  See 
Hendrix  v.  Oore,  406. 

Counsel  Assuming  Facts  not  Proved,  is  error  sufficient  to  reverse  judg- 
ment, when.     See  Tenny  v.  Mulvaney,  513. 

Estoppel  must  be  Pleaded  if  there  is  opportunity.    See  RemtUard  v.  PreS' 
eoU,  37. 
36 
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Pboof  ov  Xost  IirsTBUiCENT  BT  CoFY,  light  of  jury  to  decide  ocmoenu^g 

See  Roseiidorf  v.  Hir9chberg,  240. 
Omission  op  Jvancm  to  Sweab  Juby,  objection  to,  after  judgment  too  Imte 

when.    See  Origin  r.  Pitman,  342. 
I>ZFAULT  Entered  bt  Juamcs  without  Allowing  an  Hour  for  appear- 
ance, judgment  in  case  of  reversed  on  writ  of  review.    See  OcuaU  v.  Par' 

kins,  3^. 
Ck>MPLAiNT  FOR  Injitnction  must  show  that  plaintiff  will  suffer  iireparabla 

injury  if  defendant  not  enjoined.    See  City  qf  Portland  v.  Baker,  356. 
GoMPLiiiNT  FOR   INJUNCTION  AOAi^TST  Gradino  St^skt,  when  Sufficient. 

See  Price  v.  Kn4)tt,  438. 
Interplxadkr,  Bill  of,  when  proper,  and  evidence  to  prove  oollnsiom  in, 

when  inadmissible.    See  Fahie  v.  Lindsay,  474. 

See  F1NDING8,  Referbbs. 
As  to  practice  on  appeal,  see  Appeal. 

PORTLAND,  CITY  OF. 

Authoritt  of,  to  Ck>NTR0L  Gradino  Streets  determined.     See  Price  t. 

KnoU,  438. 
Construction  of  Sewers  in,  power  of  common  council  with  respect  to,  and 

how  exercised.     See  Strowbridgt  v.  City  qf  Portland,  66. 

POSSESSION. 

Under  Color  of  Title  presumed  to  be  according  to  title.    See  PhUUppi  v. 

Thompson,  428. 
Under  Parol  Agrbebient  for  Lease  gives  no  rights,  when.    See  Pulse  v. 

Hamer,  251. 

POWER  OF  ATTORNEY. 

WiFB  Residing  out  of  State  mat  Join  with  her  Husband  in,  to  autho- 
rize conveyance  of  her  land.    See  Moreland  v.  Brady,  303. 

PROMISSORY  NOTES. 

1.  Release  of  one  Joint  Maker. — A  release  of  one  joint  maker  of  a  joint 

and  several  promissory  note,  by  the  holder  thereof,  operates  as  a  dis- 
charge of  all  the  joint  pi^rties  to  said  note,^    Craxitford  v.  Roberts,  324. 

2.  Waiver  of  Demand  of  Payment,  What  not. — ^F.,  who  was  an  accom- 

modation indorser,  indorsed  on  the  back  of  a  note  before  due,  these 
words:  "I  hereby  waive  notice  of  protest  for  non-payment."  HM,  not 
to  be  a  waiver  of  demand  of  payment  from  the  maker  when  due.  Agree- 
ments of  this  character  are  to  be  construed  strictiy,  and  not  extended 
beyond  the  fair  import  of  the  terms.  Sprague  v.  Fletcher,  367. 
Are  Taxable.    See  Poppleton  v.  TamhUl  Co.,  337. 

QUIETING  TITLE. 
In  Wild  Land,  suit  for,  when  maintainable.    See  Thompson  v.  Wooff,  454. 

RAILROADS. 

■ 

Horses  Kn.i.EP  bt,  in  action  for,  evidence  as  to  purchase  prioe  immaterial, 
when.    See  ffolstine  v.  Oregon  dt  CoMfomia  B,  B,  Co,,  163. 
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EviDBNCB  OF  Prior  Accident  inadmissible  in  action  for  injury  to  passen- 
ger on,  when.     See  Davia  v.  Oregon  <b  California  R,  R,  Co,,  172. 

* 

REAL  ESTATE. 

1.  Parol  AoREEMBin?,  Possession  oi*  Land  ttnder. — ^Whero  one  man  agrees 

by  parol  with  another  to  lease  land  for  a  term  of  years,  to  begin  in  the 
future,  and  agrees  to  put  such  parol  contract  in  writing,  and  no  oonsid- 
eration  passes  between  the  parties,  either  party  may  disregard  the  parol 
contract,  and  if  the  lessee  go  on  the  land  at  the  commencement  of  the 
term  named  in  the  parol  agreement  without  the  request  of  the  lessor,  his 
possession  thus  obtained  will  not  give  him  any  rights  under  such  parol 
agreement.    Pidse  v.  Bamer,  251. 

2.  Remedy  for  Rents  and  Profits  Received  to  the  Use  of  Another. 

— Where  one  holds  the  possession  of  land  as  the  trustee  of  another,  and* 
while  so  holding  the  possession  receives  to  his  own  use  the  rents  and 
profits  which  belong  to  his  cestui  9ue  truat,  the  cestui  que  trust  must  resort 
to  a  suit  in  equity  to  recover  such  rents  and  profits  of  the  trustee.  HiU 
V.  Cooper,  254. 

3.  Idem— Rents  and  Profits  and  Possession  Recovered  in  same  Action. 

— Where  a  cestui  que  trust  prosecutes  a  suit  in  equity  to  compel  his 
trustee  to  convey  the  legal  title  to  him,  he  may  in  said  suit  recover  of  the 
trustee  the  rents  and  profits  which  the  trustee  has  received  to  the  use  of 
the  cestui  que  tmst  while  the  trustee  was  in  possession  of  the  land.     Id. 

Possession  under  Cou>r  of  Titi^  presumed  to  be  according  to  title.  See 
PfUUippi  V.  Thompson,  428. 

Of  Married  Woman  residing  out  of  state,  she  may  join  with  her  husband 
in  giving  power  of  attorney  to  convey.    See  Moreland  v.  Brady,  303. 

See  Donation  Act;  Deeds;  Fraudulent  Conveyances;  Dower;  Eject- 

icENT;  School  Lands. 

RECITALS. 

In  Deed,  Estofpel  by.    See  Bayley  v.  McCoy,  259. 
In  Decree  as  to  Service  of  Summons  by  publication  afford  no  presump- 
tion of  jurisdiction,  when.     See  Nortkcut  v.  Lemery,  316. 

REFEREES. 

!FiNDiNGS  OF  Pact  by — ^What  Effect  Given  Them. — In  a  suit  in  equity, 
where  the  court  appoints  a  referee  to  takfe  the  testimony  and  report  the 
facts  and  the  law  to  the  court,  this  court  will  not  reverse  the  findings  of 
facts  by  the  referee  unless  the  same  are  clearly  against  the  weight  of 
the  testimony.     FaJUe  v.  Lindsay,  474. 

In  Suits  between  Partners,  duty  of,  as  to  ascertaining  profits.  See  Boire 
V.  McGinn,  466. 

RENTS  AND  PROFITS. 

Of  Decedent's  Realty,  widow  not  entitled  to  one  third  immediately  after 
the  death.    See  Leonard  v.  Grant,  276. 

Soe  Real  Estate. 
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REPLEVIN. 
CoMFLAiNT  ON  UNDERTAKING  in,  when  Sufficient.    See  Cooper  v.  McQrew, 

327. 

RES  JUDICATA. 

1.  JuDOMRNT,  When  and  How  Fab  Conclubivs  as.— The  judgment  oi  a 

court  of  competent  jurisdiction  is  not  only  conclusive  on  all  questions 
actually  and  formally  litigated,  but  as  to  all  questions  within  the  iasoe, 
whether  formally  litigated  or  not.    Barreti  v.  FaUing,  152. 

2.  Idem— Pabol  Evidence  not  Admissible  to  Show  that  Question  was 

WrrHDBAWN. — In  a  suit  or  proceeding  to  recover  property  or  its  value 
when  the  plea  of  a  former  adjudication  is  interposed  by  the  defendant, 
the  plaintiff  will  not  be  permitted  to  offidr  parol  evidence  to  show  that  an 
issue  made  by  the  pleadings  in  the  former  suit  was  withdrawn  from  the 
consideration  of  a  referee  before  whom  it  was  tried.    Id. 

3.  Ejectment — Judgment  Conclusive. — A  judgment  in  ejectment  is  con- 

clusive as  to  the  legal  title  and  right  of  possession  as  between  the  par- 
ties, and  can  not  be  collaterally  impeached.    Hill  v.  Cooper,  25i. 

Obdsrs  of  County  Court  in  Distribution  of  estates  are  final*  when.  See 
WinkU  y.  Winkle,  193. 

Order  CoNViBBaira  Sheriff's  Sale,  conclusive  as  to  regularity  of  proceed- 
ings.   See  McBae  r,  Daviner,  63. 

REVIEW,  WRIT  OP. 

Libs  to  Board  of  Equalization  to  review  order  correcting  assessment. 

See  Poppleton  v.  TamhOl  Co,,  337. 
Decisions  of  Board  of  School  Land  Coiohssioners  not  reviewable  by 

the  courts.     See  Corpe  v.  Brooks,  222. 
Does  not  Lie  to  Review  Allowance  of  Coroner's  Fees  for  sommoning 

jury  by  county  court.     See  Cook  v.  MuUnomaJi  Co,,  170. 
Lies  to  Correct  Errors  in  Transachon  of  Countv  Business  by  county 

court.     See  Mountain  v,  Multnomah  Co,,  470, 
Questions  of  Fact  not  tried  on,  except  in  what  cases.    See  Popplekm  v. 

TamhiU  Co.,  337. 
Ju^ncE's  Judgment  bt  Default  Reversed  on,  where  an  hour  not  allowed 

for  appearance.    See  Count  v.  Perkins,  354. 

RIPARIAN  OWNER. 

Purchaser  of  Tide  Land  from,  right  of,  to  deed  from  the  state.  See 
Parker  v.  Sogers,  183. 

ROADS  AND  mOHWAYS. 

1.  Appropriation  of  Public  Road  bt  Corporation,  Agreement  by  Countt 
Court  for. — A  corporation,  having  been  organized  to  construct  a  road, 
located  a  portion  of  its  road  upon  a  public  road,  but  made  no  application 
to  the  county  court  to  agree  upon  the  extent,  terms,  and  conditions  upon 
which  such  public  road  might  be  used,  as  provided  in  section  *26  of  the 
corporation  law.  Afterwards  another  corporation  was  ozgsnized  to  cos- 
struct  a  road,  and  made  an  agreement  with  the  county  court  as  to  the 
extent,  terms,  and  conditions  upon  which  the  public  road  might  be  ap- 
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propriated  by  the  corporation  as  a  part  of  its  road.  Held,  that  such 
agreement  was  valid,  and  that  the  corporation  first  organized  had  not  the 
exclusive  right  to  contract  with  the  county  court  for  the  use  and  appro- 
priation of  the  public  road,  although  it  first  surveyed  and  located  the  line 
of  its  road  on  the  public  highway.  Per  Mr.  Justice  Boise,  dissenting: 
A  road  corporation  may,  when  it  is  necessary  and  convenient,  locate  its 
road  on  the  county  road,  whether  the  county  court  assent  to  it  or  not, 
and  having  done  so,  the  right  becomes  property  of  which  the  corporation 
can  not  be  deprived  by  the  county  court.  The  assent  of  the  county 
court  is  only  necessary  to  the  right  to  collect  tolls  upon  the  road  appro- 
priated.    Douglas  Co.  Road  Co.  v.  CanyonvUle  etc.  Road  Co.,  102. 

2.  Behkdt  of  Owner  or  Land  from  which  Materials  taken  to  Repair. — 

If  the  owner  of  lands  from  which  stone  or  other  materials  are  taken  to 
repair  the  public  roads  feels  aggrieved  by  the  acts  of  the  supervisor,  he 
must  apply  for  redress  to  the  county  court,  while  transacting  county  busi- 
ness, to  assess  and  determine  the  damages  sustained  by  him.  Kendall  v. 
Post,  141. 

3.  Damages  for  Materials  taken  to  Repair,  Assessment  of. — Section  29 

of  chapter  50  of  the  miscellaneous  laws,  which  provides  for  the  assess- 
ment of  damages  for  taking  stone  or  other  materials  to  repair  the  public 
roads,  is  not  unconstitutional  because  it  authorizes  the  oounty  court  to 
assesa  the  damages  without  a  trial  by  jury.     Id. 

4.  Corporation  may  Use  Part  of  for  Toll  Road. — ^A  corporation  organ- 

ized under  the  general  incorporation  law  of  this  state  to  construct  a  plank 
or  clay  road,  is  authorized  by  law  to  appropriate  and  use  any  part  of  a 
public  road  which  may  be  necessary  and  convenient  in  the  location  of 
such  plank  or  clay  road;  but  the  corporation  does  not  thereby  acquire 
the  right  to  exclude  another  corporation  subsequently  formed  for  the 
same  purpose,  from  appropriating  and  using  the  same  part  of  the  public 
road  when  it  is  necessary  and  convenient  in  the  location  of  its  road. 
CanyonviUt  etc.  Road  Co.  v.  Stephenson^  263. 

ROAD  SUPERVISORS. 

1.  Sole  Jitdoe  of  Necessity  for  Taking  Materials. — ^In  repairing  a  pub- 

lic road,  the  supervisor  of  roads  has  authority  to  enter  upon  any  lands 
adjoining  or  near  the  public  road,  whether  the  same  be  inclosed  or  not, 
in  order  to  obtain  stone  with  which  to  repair  the  road;  and  the  super- 
visor alone  is  to  be  the  judge  whether  it  is  necessary  to  use  stone  or  not 
in  order  to  make  the  repairs.     Kendall  v.  Post^  141. 

2.  Idem — Court  of  Equity  will  not  Interfere. — So  long  as  the  supervisor 

does  no  act  to  willfully  oppress  or  annoy  the  owner  of  the  premises  where 
the  stone  or  other  materials  are  procured  to  repair  the  public  roads,  a 
court  of  equity  will  not  interfere  to  restrain  him  in  the  discharge  of  his 
official  duties  as  supervisor.     Id. 

SALES. 

1.  What  does  not  Constitute— Monthly  Payments. — WTiere  the  owner 
of  an  article  of  personal  property,  under  an  agreement  in  writing,  deliv- 
ered the  same  to  another  person  to  be  used  by  him  at  the  stipulated  price 
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or  hire  of  ten  dollars  per  month,  to  be  paid  monthly  until  the  sum  of 
sixty -five  dollars  should  be  paid,  when  the  title  to  the  same  was  to  be- 
come vested  in  the  person  paying  the  money,  the  agreement  did  not  con- 
stitute a  sale.  Under  such  agreement  the  title  did  not  pass  to  the  party 
receiving  the  property,  and  a  sale  of  it  by  him  to  a  bonafidt  purchaser 
conveyed  no  title.     Singer  M/g.  Co.  v.  Oraham,  17. 

2.  Title  in  Vendor  ajteb  Delivery. — ^When  a  chattel  is  delivered  to  one 
who  has  bargained  for  the  purchase  thereof,  and  agreed  to  pay  therefor 
at  a  future  day  under  an  express  contract  that  no  title  is  to  vest  in  him 
until  payment,  the  property  of  the  vendor  is  not  divested,  and  the  pur- 
chaser takes,  at  most,  only  a  right  by  implication  to  the  use  of  the  chattel 
until  default  in  the  stipulated  payment.     Bosendotf  v.  Hiradiberg,  240L 

Breach  of  Warranty  on  Sals  of  Engine,  measure  of  damages  in  case  of. 
See  Drake  v.  Sears,  209. 

SCHOOL  LANDS. 

Eight  of  Purchaser  of  to  Cut  Timber  before  Payment. — The  purchaser 
of  a  tract  of  school  land,  having  paid  one  third  part  of  the  purchase- 
money,  and  received  a  certificate  of  purchase  under  section  10,  p.  632,  of 
the  code,  afterwards  cut  and  piled  up  a  quantity  of  cord-wood  on  the 
land,  and  then  assigned  his  certificate  of  purchase;  the  assignee  did  not 
thereby  become  entitled  to  the  wood  ^y  virtue  of  the  assignment  of  the 
certificate.  The  wood  so  cut  became  personal  property  when  severed 
from  the  realty,  and  belonged  to  the  purchaser  of  the  land  who  cut  and 
piled  it  up;  and  it  did  not  remain  the  property  of  the  state  until  the  land 
was  fully  paid  for.     Schmidt  v.  Vogt,  344. 

SCHOOL  LAND  COMMISSIONERS. 
See  Board  of  School  Land  Commissioners. 

SERVICES. 

Agreement  to  Pay  for,. though  begun  Gratuitously,  what  constitutes. 

See  Bennett  v.  Stephens,  444. 
Of  Pauper  or  Relative,  no  implied  promise  to  pay  for.    Id. 

SEWERS. 

Construction  of,  in  the  City  of  Portland,  power  of  the  common  coun- 
cil respecting,  and  how  exercised.     See  Strovobridge  v.  City  of  Portland, 

66. 

SHERIFFS. 

1.  Liability  of,  for  Conversion  of  Money  Collected  for  Taxes. — In  a 

prosecution  of  a  sheriff  for  converting  money  collected  by  him  as  taxes, 
it  is  competent  to  show  that  he  received  sums  of  money  from  different 
individual  taxpayers.     Sta4e  v.  Dale,  229. 

2.  Mileage  of,  in  Conveying  Prisoners  to  Penitentiary. — ^A  sheriff  is  not 

entitled  to  mileage  in  addition  to  other  fees  prescribed  in  section  5  of  the 
laws  of  1874,  prescribing  the  fees  of  sheriffs  for  transporting  a  convict  to 
the  state  penitentiary.     Said  section  5  prescribes  all  the  compensation  a 
sheriff  is  entitled  to  for  such  service.     Crosaen  v.  EarJiart,  370. 
As  to  sales  by,  on  execution,  see  Executions. 
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SHERIFF^S  JURY. 

1.  Effect  of  Verdict  of. — ^The  verdict  of  the  jury,  rendered  in  writing  and 

dgned  by  the  foreman,  under  section  284,  of  the  Civil  Code,  operates  as 
a  full  indemnity  to  the  sheriff  proceeding  in  accordance  therewith.  Bern- 
daU  V.  Sioackhamerf  502. 

2.  Idem. — Where  the  verdict  is  against  the  claimant,  he  can  not  afterwards 

maintain  an  action  against  the  sheriff  for  the  recovery  of  the  possession 
of  the  property)  or  for  damages  for  taking  it,  so  long  as  the  sheriff  pro- 
ceeds in  accordance  with  the  execution  under  which  the  property  was 
seized.    Id. 

STATUTES. 

1.  Of  Anotheb  State,  Construction  of.— When  the  statute  of  another 

state  is  adopted  in  this  state,  we  must  look  principally  to  the  decisions  of 
that  state  to  ascertain  its  proper  judicial  construction.  Oerrish  v. 
Oerrish,  351. 

2.  Act  of  the  Legislature  Construed — Ferry  Franchise. —The  act  of 

the  legislature  of  the  late  territory,  passed  January  15,  1852,  granting  a 
ferry  right  to  James  B.  Stephens  across  the  Willamette  river,  at  Port- 
land, granted  but  one  ferry,  with  fixed  landings  on  each  side  of  the 
river.  The  exclusive  right  to  said  Stephens  to  do  all  the  ferrying  across 
said  river,  within  certain  limits,  for  ten  years,  expired  at  the  end  of  said 
ten  years.     Pi'ice  v.  Knott,  438. 

3.  Idem. — One  ferry  consists  of  one  line  of  boats  on  one  line  of  travel.    The 

owners  of  this  franchise,  having  a  line  of  boats  running  as  a  ferry  from 
Stark  street  to  a  point  opposite  in  East  Portland,  the  right  to  run  this 
ferry  does  not  grant  them  a  right  to  run  another  line  of  boats  from  Oak 
street  to  a  point  opposite  in  East  Portland.    Id. 

Assignment  Act  of  1878  construed.     See  Tiehenor  v.  Coggins,  i?70. 

Constitutionality  of  Certain  Wagon  Koad  Acts  determined  on  the 
ground  that  they  are  public  and  not  special  laws.  See  Allen  v.  Hirseh, 
412. 

Prohibiting  Employment  of  Chinese  on  Public  Worss,  construction  and 
effect  of.     See  City  of  Portland  v.  Baker,  356. 

Act  Kegulating  Foreign  Corporations  construed  to  relate  only  to  those 
specified  in  the  title.     See  Singer  Mfg,  Co,  v.  Oraham,  17. 

Charter  of  City  of  Portland  construed  with  respect  to  power  to  con- 
struct sewers.     See  Strowbridge  v.  CUy  of  Portland,  66. 

Charter  of  City  of  Oakland  Construed  respecting  power  of  board  of 
trustees  to  decide  contested  elections.     See  State  v.  MeKinnon,  493. 

See  Donation  Act. 

STATUTE  OF  FRAUDS. 

Parol  Lease  for  more  than  a  Year  creates  tenancy  from  year  to  year, 
when.     See  Williams  v.  Ackerman,  405. 

STATUTE  OF  LIMITATIONS. 
Of  another  State,  how  pleaded.    See  Cratqford  v.  Boherts,  324. 
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steamboats. 

Pabsengisb  Landing  at  Intermediate  Point  does  not  forfeit  rights.  See 
Vice  V.  FT.  T,  d:  L.  Co,,  60. 

STOCKHOLDERS. 
See  Corporations. 

STREETS. 

What  Grade  Cmr  may  Eotablish.— The  authorities  of  the  city  of  Port- 
land have  control  of  the  grading  of  the  streets  of  the  city,  and  nuiy 
grade  them  down  or  elevate  them  when  they  approach  the  river,  as  the 
exigencies  of  travel  or  commerce  shall  require.     Price  v.  Knotty  438. 

Injunction  against  Grading  of,  may  be  awarded,  w^hen.  See  Price  v. 
KmU,  438. 

SUMMONS. 

Service  ov,  bt  Pitrlication,  Recitals  in  Decree  as  to,  do  not  afford  pre« 
sumption  of  jurisdiction,  when.     See  Norihcul  v.  Lemtry,  316. 

SURETYSHIP. 

1.  Judgment  against  Principal  does  not  Discharge  Surett. — ^The  recov- 

ery of  a  judgment  against  a  principal  debtor,  on  a  note  given  by  him,  is 
no  bar  to  an  action  against  him  and  another  on  a  note  given  as  collateral 
security  for  the  debt  of  the  principal,  unless  such  judgment  has  been 
satisfied.     McCtdlough  y.  Hellman,  I9h 

2.  Failure  to  Proceed  against  Principal. — When  the  debt  becomes  due, 

the  request  of  the  surety  to  sue  the  principal  debtor,  who  is  then  solv- 
ent, and  the  creditor  fails  to  do  so,  and  the  principal  afterwards  be- 
comes insolvent,  the  surety  will  not  thereby  be  dischai^ged.  FindUy  v. 
flitt,  247. 

3.  Void  Agreement  Extending  Time  of  Payment  to  principal,  does  not  re- 

lease surety.    Id. 
Sureties  on  Appeal,  affidavits  of,  when  filed.    See  State  v.  McKinmore,  207« 

TAXES. 

Liability  of  Sheriff  for  Converting  money  collected  for,  and  evidence 
of.     See  State  v.  DdU,  229. 

See  Assessment  and  Taxation. 

TIDE  LANDS. 

Purchaser  of,  from  Riparian  Owner. — ^A  person  who  has  purchased  tide 
land  of  a  riparian  proprietor,  has  the  exclusive  right  to  a  deed  from  the 
state  to  such  tide  land,  if  he  makes  his  application  to  purchase  in  the 
time  allowed  by  the  statute.    Parker  v.  Sogers,  183. 

TIMBER, 

On  School  Land,  Purchaser's  Right  to  cut,  before  payment  See  Schmidt 
V.  Vogt,  344. 
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TRADE  MARK. 

Intringeicent  of. — L.  recorded  the  following  as  a  trade  xuark:  ''I  XL 
Gkneral  Merchandise  Auction  Store/*  and  used  the  same  as  a  sign  over 
his  place  of  business.  M.  afterwards  used  as  a  sign  over  his  store  i 
"  Qreat  I  X  L  Auction  Co.:''  Held,  that  the  court  will  not  suppress  the 
use  of  the  latter  as  an  infringement  of  L.*s  trade  mark.  Lichtenstein  v. 
MeUis,  464. 

TRIAL  BY  COURT. 
Fnn>iKos  ok,  regarded  as  a  verdict.     See  Halhck  v.  City  of  Portland,  29. 

TRUSTEE. 

Cestui  mat  Recover  Rents  and  Profits  from,  in  suit  to  compel  convey- 
ance.   See  HiU  v.  Cooper ,  254. 

UNDERTAKING. 

On  Appeal,  amount  of,  and  affidavits  of  sureties  when  filed.    See  State  v. 

McKinmore,  207. 
Idem — Defects  in,  dismissal  of  appeal  for,  does  not  operate  as  affirmance. 

See  State  v.  McKinnon,  485. 
Idem — Notice  must  Precede  filing  of,  and  refiling  will  not  do.    See  WeUa 

V.  Jackaon  Co,,  629. 
In  Replevin,  Complaint  on,  when  sufficient.    See  Cooper  v.  McOrew,  327. 

UNDUE  INFLUENCE. 

To  Set  aside  Convetai^ce  for,  in  equity,  what  must  be  proved.  See 
Biglow  v.  LeabOf  147. 

USAGE. 
See  Custom. 

VERDICT. 

1.  General,  in  Action  for  Specific  Chattels  Insufficient,  When. — In 

an  action  to  recover  specific  personal  property,  where  the  jury  find  a 
general  verdict  for  damages,  without  finding  on  the  issues  of  ownership 
and  of  the  value  of  the  property,  such  general  verdict  is  not  warranted 
by  the  statute,  and  no  judgment  can  be  rendered  thereon.  Jones  v. 
Snider,  127. 

2.  What   Presumptions  not  Raised  upon. — Where  the  statute  directs  a 

special  finding  upon  certain  issues,  a  general  verdict  for  the  plaintiflf  will 
not  raise  a  presumption  that  the  jury  have  passed  upon  the  issues  not 
named  in  the  verdict.    Id. 

3.  General,  against  Joint  Wronq-doers.  —  Where,  in  an  action  for  a 

wrongful  conversion  of  property  against  two  defendants,  both  answer, 
and  a  general  verdict  is  rendered,  it  is  a  verdict  against  both  defendants, 
and  judgment  should  be  given  against  both.  But  if,  in  such  case,  judg- 
ment is  rendered  against  one  only,  it  is  error.  If  the  defendant  against 
whom  the  judgment  is  rendered  appeals  from  the  justice's  court  where 
the  judgment  was  rendered,  to  the  circuit  court,  and  on  the  trial  had  in 
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the  circuit  court  both  defendants  appear  and  defend,  the  circuit  court 

has  jurisdiction  to  render  judgment  against  both  defendants  on  a  verdict 

of  guilty  against  both.     Cauthorn  y.  King^  138. 
FiKDiNos  ON  Trial  b^  Ooubt  regarded  as.     See  Hallock  v.  CUy  qf  PortUindp 

29. 
Or  Shkrift's  Jury,  effect  of.    See  BemdaU  ▼.  Svkickhamer,  502. 

WAIVER. 
Of  Dxmand  o*  Patmknt  on  note,  what  is  not.    See  Sprague  ▼.  Fletehert 
367. 

WARRANTY. 

1.  Measure  op  Damages  on  Breach  of,  on  Sale  of  Engine.— In  case  of 

a  breach  of  warranty  in  the  sale  of  an  engine  to  be  used  in  elevating 
grain  at  a  warehouse,  the  warrantee  is  entitled  to  recover  of  the  war- 
rantor such  damages  as  naturally,  according  to  the  usual  course  of  things, 
would  result  from  the  breach,  and  the  necessary  expense  incurred  by  the 
warrantee  in  putting  up  said  engine  would  be  such  natural  damages. 
So,  also,  the  expense  incurred  by  the  warrantee  in  handling  and  storing 
grain  while  trying  to  work  the  engine  which  proved  a  failure.  Drake  v. 
Searg,  209. 

2.  Profits  of  Business  Lost  by  Breach  of,  not  Allowed,  When. — As 

a  rule,  the  loss  of  the  profits  of  a  business  which  has  been  interrupted 
by  a  breach  of  warranty  can  not  be  claimed,  Unless  the  parties  are  shown 
to  have  contemplated,  or  can  reasonably  be  presumed  to  have  contem- 
plated such  loss  at  the  time  the  contract  was  made.    Id. 

WATERCOURSES. 

1.  Diversion  of,  by  One  not  a  RifaAiaN  Owner.  —  H.  is  the  owner  of 

the  land  through  which  a  small  stream  of  water  runs,  used  by  him  for 
propelling  machinery.  L.,  not  being  the  owner  of  any  land  adjoining 
said  stream,  went  above  the  land  of  H.  and  diverted  a  portion  thereof 
from  its  natural  channel,  and  conducted  it  over  and  across  the  lands  of 
other  persons  to  where  it  was  used  for  irrigation  and  other  purposes,  by 
means  of  which  portions  thereof  were  wasted:  Held,  that  such  diversion 
was  unlawful,  and  while  the  instructions  of  the  court  contain  a  correct 
statement  of  the  law  as  to  the  respective  rights  of  riparian  owners,  they 
were  inapplicable  to  the  facts  developed  in  this  case,  as  the  diversion  was 
made  in  this  case  by  a  party  who  was  not  a  riparian  owner.  Hayden  v. 
Long,  244. 

2.  Agreement  for  Division  of  Stream  between  Riparian  Owners — 

Water  Rights — ^Parol  Agreement. — Where  a  stream  of  water  which 
passes  through  the  lands  of  different  persons  is  divided  by  them  by  a 
parol  agreement,  and  each  par€y  repairs  ditches,  and  receives  and  cares 
for  his  share  of  such  water,  such  agreement  will  be  enforced  in  a  court  of 
equity.     Coffman  v.  Robbing,  278. 

3.  Idem — Notice. — Where  one  buys  land,  he  is  presumed  to  buy  with  notice 

of  the  water  rights  in  use  on  the  premises.     Id. 

4.  Idem— Lower  Owner  on  Stream. — When  a  stream  of  water  flows  through 

the  lauds  of  different  persons  in  a  well-defined  channel,  the  lower  owner 
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on  the  stream  has  a  right  to  have  the  water  flow  through  his  lands  undi- 
minished; except  so  far  as  the  upper  riparian  owner  may  use  the  same 
for  the  use  of  his  premises  for  domestic  use^  stock,  and  reasonable  irriga- 
tion.   Id. 

6.  Watbr-ditch — Right  of  Way. — ^Where  the  owner  of  a  tract  of  land 
granted  to  another  the  right  of  way  for  a  mill-race,  to  conduct  water 
from  a  stream  above  the  land  to  a  mill  below  it,  the  grantee  did  not 
thereby  become  entitled  to  use  and  appropriate  the  water  of  a  small 
stream  on  the  land  of  the  grantori  which  ran  across  the  line  of  the  race. 
MiUer  v.  Vaughn,  333. 

6.  Idem. — A  grant  of  the  right  of  way  over  land  for  a  mill-race  is  merely  an 
easement,  and  not  a  right  to  the  land  over  which  the  race  is  constructed, 
nor  to  water  flowing  over  the  land.  Such  rights  remain  with  the  grantor, 
and  no  express  reservation  is  necessary  in  the  deed  granting  the  right  of 
way.     Id. 

WATER  RIGHTa 

Local  Custom  Concebnino  not  judicially  noticed,  but  must  be  proved.    See 

Letois  V.  McClure,  273. 
Right  of  Way  to  Flow  Water  across  land,  grant  of,  how  oonstmed  and 

effect  of.     See  Spear  v.  Cook,  380. 

WHARF  RIGHTS. 

Reservation  of,  in  conveyance  of  land  bounded  on  tide  Water,  what  is. 
See  Parker ^y.  Rogers,  183. 

WILD    LAND. 
Suit  to  Quiet  Title  in,  when  maintainable.    See  Thompson  v.  WooJf,  454. 

WILLS. 

1.  CJonstbUction  of — Vested  Legacy.— *A  testator  made  the  following  be- 

quest! "1  give  and  bequeath  to  my  nephew,  F.  M.  S.,  one  tenth  of  all 
my  personal  property,  outside  of  my  real  estate,  the  said  one  tenth  to 
be  given  to  him  when  he  is  twenty -two  years  of  age:"  Held,  that  F.  M. 
S.  took  a  vested  legacy;  and  that  having  died  before  he  became  twenty- 
two  years  of  age,  his  personal  representative  is  entitled  to  recover  the 
legacy.      Warren  v.  Uemhree,  118. 

2.  Extraneous  Oral  Evidence  Admissible,  When. — While  it  is  admitted 

to  be  the  general  rule  that  oral  evidence  is  not  admissible  to  explain  or 
vary  the  words  of  a  written  instrament,  there  are  exceptions  and  quali- 
fications of  the  rule,  where  the  force,  operation,  and  construction  of  the 
written  instrument  are  concerned.  Falsa  demoiistratio  non  nocet  has  be- 
come a  thoroughly  established  maxim  of  the  law,  the  practical  meaning 
of  which  is  that  however  many  errors  there  may  be  in  the  description 
either  of  the  legatee  or  of  the  subject-matter  of  the  devise,  it  will  not 
avoid  the  bequest,  provided  enough  remains  to  show  with  reasonable 
certainty  the  intent  of  the  devisor.  Extraneous  oral  evidence  is  admis- 
sible to  show  the  state  and  extent  of  the  testator's  property  at  the  time 
the  will  was  executed,  in  order  that  the  court  may  be  placed  in  the  posi- 
tion of  the  testator  at  the  time  and  be  able  to  read  the  will  in  the  light 
of  surrounding  circumstances.     Moreland  v.  Brady,  303. 
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3.  MisDESCBipnoN  OF  Devised  Pbopsbtt. — Where  a  will  deTiaed  to  Mar- 

garet lot  2  in  block  187i  and  to  Esther  lot  1  in  block  187,  and  it  appeared 
that  the  testator  had  no  such  lots  as  1  and  2  in  block  187,  but  did  own 
lots  3  and  4  in  said  block:  Held,  that  the  erroneous  part  of  the  descrip- 
tion might  be  rejected  and  that  the  remaiuder  was  snffioieat  to  identify 
the  property  with  reasonable  certainty.    Id. 

4.  Speaks  fbom  Time  of  Testator's  Death. — ^The  general  rtde  is,  that  a 

devise,  in  designating  the  objects  of  the  testator's  bounty,  speaks  from 
the  time  of  his  death,  unless  a  contrary  intent  can  be  inferred  from  some 
particular  language  of  the  will,  or  from  such  extrinsic  facts  as  may  be 
entitled  to  consideration  in  construing  its  provisions.  Oerrish  v.  J7w- 
man,  348. 

5.  CoMSTBucnoN  OF.  — ^The  will  of  G.  provided  as  follows : "  I  devise  all  that  may 

remain  of  my  real  and  personal  property,  to  eaoh  of  my  living  children, 
and  the  children  of  my  deceased  daughters,  alike."  Held,  that  the  latter 
being  mentioned  in  their  representative  capacity,  thus  evincing  the  pur- 
pose of  the  testator  to  give  them  the  shares  their  mothers  would  have 
taken  if  they  had  survived  him,  the  property  should  be  divided  j>er  stirpes 
and  not  per  capita.     Id. 

6.  Idem. — Adoption  of  Provisions  by  Reference  to  Another  Well. — 

Where  the  will  of  a  testatrix  otherwise  properly  executed  refers  to  the 
will  of  her  Lite  husband,  and  so  describes  it  as  to  leave  no  doubts 
of  its  identity,  and  adopts  the  provisions  therein  contained:  Held,  that 
it  becomes  a  part  of  such  will,  and  should  be  considered  in  construing  its 
provisions.     Oerrish  v.  Oerrishy  351. 

7.  Idem. — It  appears  that  the  provisions  of  the  will  of  G.  are  referred  to, 

adopted,  and  made  a  part  of  the  will  of  the  testatrix:  HeUL,  that  the 
children  and  grandchildren  of  the  , testatrix  having  been  named  in  the 
will  of  G.,  are  '*  named  and  provided  for"  in  the  will  of  the  testatrix 
within  the  meaning  of  the  statute.     Id. 

8.  Namino  Children  in— Object  of  StatTtte.— The  object  of  the  statute 

is  not  to  compel  parents  to  make  actual  beneficial  provisions  for  their 
children  and  their  descendants,  but  to  prevent  the  consequences  of  for- 
getfulness  or  oversight,  and  to  produce  an  intestacy  only  when  the 
child,  or  the  descendant  of  such  child,  is  unknown  or  forgotten,  and  thus 
unintentionally  omitted.     Id. 

WITNESSES. 

1.  Impeachment  of — General  Refutation. — ^The  regular  mode  of  examin- 

ing into  the  general  reputation  is  to  inquire  of  the  witness  first  whether 
he  knew  the  general  reputation  of  the  person  in  question  among  his 
neighbors,  and  if  his  answer  is  in  the  affirmative,  then  he  may  be  asked 
what  that  reputation  is.     Page  v.  Firdey,  45. 

2.  Impeaching  Question,  What  Improper.— In  a  prosecution  upon  an  in- 

dictment for  larceny,  the  prosecuting  witness  was  asked  the  following 
question  by  defendant's  counsel:  ''Between  the  time  you  lost  your  money 
and  the  time  you  went  out  to  Forest  Grove,  was  you  not  on  the  streets 
of  the  city  of  Portland  with  L.  Besser,  chief  of  police,  looking  for  the  men 
that  got  your  money,  and  did  you  not  see  McDonald,  one  of  defendants, 
and  did  not  L.  Besser  point  out  McDonald  to  you,  and  ask  yon  if  he  was 


Index.  673 

,the  man  that  got  your  money?"  Held,  that  the  question  did  not  relate 
the  circumstances  of  time,  place,  and  persons  present,  so  as  to  entitle  the 
defendant  to  impeach  the  witness.     State  v.  McDonald,  113. 

3.  Child  as  FftosECur&ix  in  Rafe  must  be  Sworn. — On  the  trial  of  a  case 

of  rape  on  a  child,  where  the  child  is  called  as  a  witness,  and  found  by 
the  court  not  to  possess  sufficient  intelligence  to  testify  as  a  witness,  the 
declarations  of  such  child  as  to  the  circumstances  of  the  alleged  rape  can 
not  be  given  in  evidence.  No  person  can  testify  as  a  witness  unless  first 
sworn,  unless  by  the  consent  of  the  parties.    State  v.  Tom,  177. 

4.  Cbedibilitt  of,  Jury  may  Consideb  Probabilities  in  Detebminino. — 

In  determining  the  credibility  of  a  witness,  the  jury  may  judge  whether 
the  statements  made  by  the  witness  accord  with  their  own  experience 
in  life,  and  their  own  knowledge  of  the  motives,  and  interests,  and  pas- 
sions which  ordinarily  influence  men  under  such  circumstances  as  those 
which  surround  the  witness.    State  v.  Ah  Lee^  214. 

See  Evidence. 

WRIT  OF  REVIEW. 
See  Review,  Writ  of. 


31+U6    ^58 


1  - 


